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preface  to  tfie  Wsitttmtli  dSbiUon. 


In*  no  former  edition  of  this  work  have  greater  alterations  been 
required  than  in  the  present.  The  important  Conyejancing  Acts  of 
1881  and  1882,  the  Bills  of  Sale  Amendment  Act,  1882,  the  Settled 
Lajid  Act,  1882,  and  the  Married  Women's  Property  Act,  1882,  as 
also  the  New  Bules  of  Court,  have  all  come  into  operation  since  our 
last  edition  was  published,  and  we  have  carefully  amended,  to  the 
best  of  our  ability,  the  former  answers  to  meet  the  altered  state  of 
the  law. 

If ,  as  is  probable,  we  have  overlooked  some  minor  points,  or  put  a 
wrong  constmction  on  some  of  the  new  enactments,  communications 
are  requested  for  the  benefit  of  future  editions. 

1,  Liscoln's-ikn-pields. 
May,  1884. 
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A  FOUBTH  and  larger  Edition  of  this  Digest  having  been  exhausted, 
and  a  new  one  called  for,  I  have  used  all  diligence  in  the  preparation 
of  it. 

Not  only  have  manj  answers  been  re- written,  but  in  the  Common 
Law  and  Equity  Branches  the  chapters  have  also  been  re-arranged. 
There  are  now  several  text  writers,  whose  works  are  studied  by  all 
Law  students :  of  these  are  "  Stephen's  Commentaries,"  "  Smith's 
Action  at  Law,"  "  Williams  on  the  Law  of  Eeal  Property,"  "  Smith's 
Manual  of  Equity  Jurisprudence,"  &c.  I  have,  therefore,  not  only 
referred  to  these  works,  as  well  as  to  statutes,  rules,  orders,  and  cases, 
as  authorities  for  many  answers,  but,  in  order  to  assist,  as  much  as 
possible,  the  articled  clerk  in  his  course  of  study,  I  have,  so  far  as  the 
questions  would  permit,  followed  the  very  arrangement  of  the  works 
from  which  a  majority  of  the  answers  is  derived.  Thus  after  grouping 
the  questions  and  answers  on  the  Law  of  Contracts  imder  their 
respective  heads,  the  practice  part  of  the  Common  Law  Branch  is  now 
arranged,  chapter  by  chapter,  with  "  Smith's  Action  at  Law."  So  in 
arranging  the  questions  on  the  Principles  of  Equity,  I  have  followed 
the  exact  order  of  "  Smith's  Manual  of  Equity."  The  student  will 
thus  be  enabled,  after  reading  a  chapter  in  any  work  on  the  Law  of 
Contracts,  but  especially  after  doing  so  in  either  of  these  two  works, 
to  take  up  his  digest  and  examine  himself  and  ascertain  if  he  retains 
the  substance  of  what  he  has  read,  or  whether  further  application  is 
necessary.  The  Conveyancing  branch  I  could  not  arrange  to  meet 
any  one  work,  as  the  questions  take  so  wide  a  scope,  and  are  derived 
from  such  a  variety  of  text  books  and  cases. 

All  the  questions  asked  since  the  publication  of  the  last  Edition 
(including  those  for  Trinity  Term  last,  which  will  be  found  in  the 
Appendix)  have,  of  course,  been  added,  as  also  several  that  had, 
notwithstanding  great  care,  been  omitted  in  former  editions ;  and  I 
have  made  the  alterations  rendered  necessary  by  new  statutes,  orders, 
and  decisions,  including  the  County  Court  Amendment  Act,  which, 
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although  it  does  not  come  into  force  until  the  Ist  January,  1868, 1 
could  not  well  omit. 

As  the  same  text  books  are  so  often  cited  as  authorities,  I  have 
abbreviated  the  reference  to  them ;  thus  ''  Stephen's  Commentaries  ; 
is  cited  as  "  St.  C."  A  Table  of  Abbreviations  will  be  f oimd  after 
the  "  Table  of  Contents." 

Attention  to  the  foot  notes  is  invited,  as  thej  not  only  contain  in 
many  cases  further  information,  b^t  frequently  give  a  different  form 
of  the  question  to  that  in  the  text,  but  require  the  same  answer. 

And  to  make  the  work  as  complete  as  possible,  I  have  added  a 
Common  Law  and  Equity  Time  Table,  and  greatly  enlarged  the 
Index. 

October,  1867. 
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OF  THX 


FINAL    EXAMINATION    QUESTIONS 

AND    ANSWERS. 


PRINCIPLES  OF  LAW  AND  PROCEDURE. 


Ih  Mattbbs  as  Administbbed  undeb  thb  Usual  Jubibdiotion 

Of    THE    QuBBN's    BbNCH    DIVISION    OF    THE    HlQH    GOUBT    OT 

Justice.  

OF  THE  COMMON  AND  STATUTE  LAW. 

Question. — Qvre  some  explanation  of  the  words  "  Oonunon  and  Statute 
Law." 

Answer, — ^The  term  "Oommon  Law  "  is  generally  nsed  to  distingoish 
that  part  of  our  law  which  obtains  its  force  from  immemorial  usage  or 
custom,  termed  the  lex  nan  scripta ;  also  to  distinguish  that  department 
of  law  which  was  till  recently  administered  in  the  Superior  Courts  of 
Common  Law  at  Westminster.  The  statute  law  is  termed  the  lex  scripta, 
embracing  the  express  enactments  of  our  Parliament :  (see  Holth.  L.  D. 
2nd  edit. ;  1  St.  G.  Litr.  s.  3.) 

Q. — State  some  of  the  leading  Acts  of  Parliament  relating  to  common 
law  passed  during  the  last  five  years. 

42  Vict,  ell  (Bankers'  Books  Eyidence  Act). 

42  &  43  Vict.  c.  76  (Joint  Stock  Companies  Amendment  Act), 

43  &  44  Vict.  c.  41  (Burials  Act). 

c.  42  (Employers'  Liability  Act). 
c  47  (Qround  Game  Act). 

44  ds  45  Vict.  c.  44  (Solicitors'  Remuneration  Act). 
„  c.  60  (Newspapers  (Law  of  Libel)  Act). 
y,  c.  68  (Supreme  Court  of  Judicature  Act). 

45  &  46  Vict.  c.  43  (Bills  of  Sale  Amendment  Act). 

c.  61  (Bills  of  Exchange  Act), 
c.  75  (Married  Women's  Property  Act). 

46  &  47  Vict.  c.  57  (Patent  Law  Amendment  Act). 
„  c.  61  (Agricultural  Holdings  Act). 

B 


9f 


tt 
ft 


2  OOMHON  LAW  DIVISION. 

Q, — Suppose  a  statute  passed  repealing  a  former  Act,  and  sach  statute 
becomes  itself  repealed,  does  the  former  Act  become  revived  ? 

A, — ^Formerly,  in  such  a  case,  the  former  Act  would  have  been  revived ; 
but  now  it  is  provided,  by  the  13  &  14  Vict.  c.  21,  that  where  any  Act 
repealing  in  whole  or  in  part  any  former  Act  is  itself  repealed,  such  last 
repeal  shall  not  revive  the  Act  or  provisions  before  repealed,  unless  words 
be  added  for  that  puipose :  (ss.  5,  6.) 


THE  LAW  OF  OONTBAOTS. 

1.  Of  the  various  Descriptions  and  Requisites,  and  Chneral  Nature  of 

Ordinary  Contracts, 

Q. — ^How  many  and  what  descriptions  of  contracts  are  there  ?  Give 
shortly  a  definition  of  each. 

J..---Oontracte  are  of  three  descriptions — 1.  Oontracts  of  record;  2. 
Specialties ;  8.  Simple  contracts. 

Oontracts  of  record  consist  of  judgments,  recognisances  and  statutes 
staple. 

Oontracts  under  seal  or  specialties,  such  as  deeds  or  bonds,  are  instru- 
ments which  must  not  only  be  in  writing  but  sealed  by  the  party  bound 
thereby,  and  delivered  by  him  to  or  for  the  benefit  of  the  person  to  whom 
the  liability  is  incurred. 

Simple  contracts  not  only  include  such  as  are  verbal,  but  also  all  those 
which,  although  reduced  into  writing,  have  not  been  sealed  and  delivered : 
(Ohit.  Oont.  pp.  2,  3,  and  4,  11th  edit.) 

Q. — What  evidence  is  required  to  support  an  action  on  a  contract  by 
matter  of  record  ? 

A, — ^It  IB  generally  proved  by  production  of  the  record  itself :  (Ohit. 
Oont.  2,  11th  edit.) 

Q.-— What  is  a  bond  ?  Describe  a  common  money  bond. 
A. — ^A  bond  is  a  deed  whereby  a  person  binds  or  obliges  himself,  his 
heirs,  executors,  and  administrators,  to  do  any  act  within  a  certain  time. 
.  There  is  usually  also  added  what  is  termed  a  condition,  which  is  simply  a 
statement  that  on  the  person  bound  doing  the  act  the  bond  shall  become 
void.  A  common  money  bond  acknowledges  that  the  obligor  is  boxmd  to 
the  obligee  in  double  the  amount  of  the  debt.  The  condition  states  that 
on  payment  of  the  sum  really  due,  with  interest,  on  a  certain  day  the 
bond  is  to  become  void :  (2  St.  0.  106,  8th  edit.) 

Q. — ^Define  a  simple  contract ;  and  mention  briefly  what  are  its  chief 
requirements  irrespective  of  statute  law. 

A, — ^A  simple  contract  is  an  agreement,  either  in  writing  not  under 
seal,  or  verbal,  to  do  or  not  to  do  some  act.  Irrespective  of  statute  law 
it  requires  (1)  the  mutual  assent  of  two  or  more  persons  able  to  contract ; 
(2)  a  valuable  consideration,  which  must  not  be  illegal  or  immoral ;  (3) 
something  to  be  done  or  omitted  which  is  the  subject  of  the  contract : 
(2  St.  0.  53,  8th .edit.;  Ohit.  Oont.  8, 11th  edit.) 
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Q. — What  is  ih&  difference  between  simple  contract  and  specialty 
debts  ?  (a) 

A. — Simple  contract  debts  are  sucb  as  arise  by  writing,  not  under  seal, 
or  by  mere  oral  evidence.  Specialty  debts  are  such  as  have  become  due 
by  instrument  under  seaL  Again,  the  former  are  not  yalid  unless  founded 
on  a  sufiScient  consideration,  and  do  not,  when  in  writing  (with  the  excep- 
tion of  bills  and  notes),  import  a  consideration ;  but  the  latter  are  binding 
on  the  parties  executing,  although  there  be  no  consideration  for  making 
them.  So  simple  contract  debts  are  statute  barred  after  six  years,  specialty 
debts  not  until  twenty  years :  (2  St.  0.  ch.  y.,  and  see  infrd.) 

Q. — ^Eks  a  specialty  debt  any  priority  over  a  simple  contract  debt  in 
the  respective  events  of  the  bankruptcy  or  the  death,  leaving  an  insolvent 
estate,  of  the  debtor  ? 

A. — ^In  the  event  of  bankruptcy  of  the  debtor  a  specialty  debt  has  no 
priority  over  a  simple  contract  debt.  In  the  administration  of  legal 
assets,  however,  a  specialty  debt  formerly  had  priority  over  a  simple 
contract  debt.  But  with  respect  to  the  administration  of  the  estates  of 
persons  dying  on  and  after  1st  January,  1870,  they  now  rank  equally : 
(32  &  33  Vict.  c.  46;  WiU.  P.  P.  120,  128,  10th  edit.)  (b) 

Q, — ^Wh'at  is  an  executory  contract  ? 

il.-*One  that  is  to  be  executed  at  a  future  time,  as,  if  A.  and  B.  agree 
to  change  horses  next  week;  in  such  case  the  right  only  vests,  the 
property  not  being  in  possessibn,  but  in  action  only:  (2  St.  0.  57, 
8th  edit.) 

Q. — ^A.  contracts  with  B.  to  do  something  on  a  future  day,  but  before 
that  day. arrives  states  his  intent  not  to  do  it;  can  B.  sue  A.  before  the 
day  for  the  performance  of  the  contract,  or  must  he  wait  till  after  that 
day? 

A, — If  A.  expressly  renounces  the  contract,  B.  may  treat  this  as  a 
breach,  and  may  sue  A.  at  once :  (see  Hochater  v.  De  la  Tour,  2  £.  &  B. 
678 ;  Chit  Cent.  664,  11th  edit,  (c) 

C2. — ^What  IB  an  express,  and  what  an  implied  contract  ?  And  give  an 
instance  of  each. 

A. — ^An  express  contract  is  one  in  which  the  terms  of  the  agreement 
are  openly  expressed  or  uttered  at  the  time  of  the  making  thereof,  while 
an  implied  contract  is  one  which  rests  merely  on  construction  of  law,  and 
where  there  is  strictly  speaking  no  agreement  of  the  parties  to  the  terms 
by  which  they  are  bound.  An  instance  of  an  express  contract  is  an 
agreement  in  writing  or  verbally  to  employ  a  servant  or  clerk  to  do  certain 
work  at  certain  wages,  whilst  an  implied  one  arises  if  I  employ  a  person 
to  do  any  work  for  me  without  an  agreement  as  to  payment,  the  law 

(a)  Thii  question  has  slso  been  asked  in  the  Conveyancing  Division. 

(6)  By  88  ft  89  '^ci.  o.  77,  s.  10,  the  rales  of  bankraptey  are  now  to  prevail  in  the 
admiDistimtion  of  estates  of  deceased  persons  dying  after  the  passing  of  that  Act,  so 
far  as  regards  proof  of  debts  and  valoation  of  annuities  and  liabilities. 

(e)  It  was  decided  in  Frost  v.  Knight  (26  L.  T.  Rep.  N.  S.  77),  reversing  a  judg- 
ment of  the  Exchequer,  that  in  such  a  case  an  action  may  be  maintained  upon  a 
breach  of  promise  of  marriage  before  the  time  for  performance  arrives. 
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there  implying  that  I  undertake  to  pay  him  a  reasonable  sum :  (see  Ohit. 
Oont.,  11th  edit.,  chap.  1,  ss.  1  and  2). 

Q. — ^What  is  meant  by  the  term  "  privity  of  contract  ?  "  and  in  what 
cases  may  the  assignee  of  the  lessor  sue  the  assignee  of  the  lessee  ? 

A, — ^FVivity  of  contract  is  that  connection  of  relationship  which  eziste 
between  two  or  more  contracting  parties.  It  exists  between  lessor  and 
lessee;  but  not  between  lessor  and  an  assignee  of  the  term;  for  here 
there  is  only  a  privity  of  estate.  The  assignee  of  the  lessor  may  sue  the 
assignee  of  the  lessee  on  all  the  covenants  running  with  the  land,  if  there 
be  any  breach  of  such  covenants  by  the  latter  while  he  remains  in 
possession :  (see  Spencer's  case,  1  8m.  L.  0.) 

Q.— How  are  contracts  divided  with  reference  to  evidence  ? 

A, — ^This  question  is  somewhat  ambiguously  framed.  Oontracts  with 
respect  to  evidence  may  be  said  to  be  divided  into  contracts  in  writing 
and  contracts  not  in  writing,  and  as  to  contracts  in  writing,  those  which 
are  under  seal  and  those  not  under  seal.  It  is  a  rule  that  parol  evidence 
cannot  be  received  to  contradict,  vary,  add  to,  or  subtract  from  the  terms 
of  a  valid  written  instrument.  Also  that  a  deed  cannot  be  altered,  or  the 
liability  created  by  it  lessened  or  discharged  by  simple  contract :  (see  Add. 
Oont.  388,  &c.,  4th  edit.) 

Q. — ^Distinguish  between  a  patent  and  a  latent  ambiguity  in  a  written 
instrument.  State  the  effect  of  each  as  regards  parol  evidence  to  explain 
the  ambigruity.     Illustrate  your  answer  by  an  instance  in  each  case. 

A. — ^A  patent  ambiguity  is  where  the  doubt  arises  upon  the  face  of  the 
instrument  itself,  as  in  case  of  a  blank.  Latent  where  the  doubt  is 
introduced  by  the  existence  of  a  fact  not  apparent  upon  the  face  of  the 
deed,  as  a  devise  or  grant  of  the  "  manor  of  A.,"  the  party  having  two 
manors  of  that  name.  Parol  evidence  is  admissible  to  explain  a  latent 
ambiguity,  but  not  a  patent  one :  (Ohit.  Oont.  104,  11th  edit.) 

Q. — ^Explain  the  meaning  of  the  word  "  consideration  "  when  applied 
to  contracts.  What  contracts  are  called  nudum  pactum  f  Is  there  any 
difference  as  to  the  liability  on  the  latter  species  of  contract  when 
entered  into  by  deed  and  by  instrument  under  seal  ? 

A, — ^The  consideration  of  a  contract  is  the  price  or  motive  of  the 
contract.  Oonsiderations  are  divided  into  (1)  goad,  as  natural  love  and 
affection,  and  (2)  valuable,  as  money  or  marriage.  The  former  will 
support  a  deed,  which  imports  a  consideration,  but  not  a  simple  contract, 
as  that  requires  a  valuable  consideration  to  give  it  force,  &nd  if  this  be 
wanting  it  is  termed  nudum  pactum,  upon  which  no  action  lies,  the 
maxim  being  Ez  nudo  pacta  nan  aritur  actia:  (a)  (see  Ohit.  Oont.  17 
et  seq.,  11th  edit.) 

Q. — ^Translate  and  give  an  instance  of  the  maxim  "  Ex  turpi  causd  nan 
oritur  actio" 

A. — "No  action  arises  out  of    an  unlawful  agreement."      The  rule 

(a)  Valuable  oonaiderations  are  divided  into  four:  (1)  do  ut  des,  {2) /ado  ut  facias, 
(2) /ado  ut  de»,  (4)  do  ut/ada$i  and  as  to  time  they  are :  (a)  eseeated,  (b)  execatory, 
(c)  concurrent,  and  (d)  continoing. 
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expressed  by  this  well-known  maxim  applies  not  only  where  the  contract 
is  expressly  illegal,  bat  wherever  it  is  opposed  to  pabHc  policy  or  founded 
on  an  immoral  consideration.  A  leading  case  is  Collins  v.  Blantem,  where 
a  bond  given  for  the  suppression  of  a  prosecution  was  held  void: 
(Broom's  Legal  Maxims,  5th  edit.  732 ;  2  8m.  L.  0.  8th  edit.  547.) 

Q.— A.  obstructs  a  highway  so  as  to  cause  special  inconvenience  to  B., 
and  B.  promises  A.  to  pay  him  5/.  for  removing  the  obstruction.  Give 
the  short  reason  for  deciding  whether  this  promise  is  binding  or  not. 

A. — ^The  promise  is  not  binding  for  the  reason  that  there  is  no  valid 
consideration  for  it,  A.  being  bound  to  remove  the  obstruction  without 
being  paid  for  doing  so. 

Q. — For  what  debts  is  an  infant  liable?  Does  it  make  any  difference 
if  he  is  residing  under  the  parental  roof  ? 

A, — ^He  is  luble  for  necessaries  suitable  to  his  station  in  life,  supplied 
to  him  without  fraudulent  intention  on  the  part  of  a  tradesman :  {Ryder 
V.  Womhwtll,  L.  Bep.  4  Ex.  32.)  At  least,  this  is  so  if  the  infant  is  an 
orphan  or  residing  at  a  distance  from  his  parents,  and  is  not  provided 
with  necessaries  under  their  superintendence.  But  an  infant  living  under 
the  parental  roof  cannot  in  general  be  made  responsible  for  the  payment 
of  the  price  of  clothes  or  other  real  necessaries  of  life :  (Chit.  Oont.  139 
et  seq.,  11th  edit.) 

Q, — State  the  common  law  liability  of  infants  on  contracts  made  by 
them,  and  how  it  has  been  recently  limited  by  statute. 

A. — ^An  infant  at  common  law  is  liable  only  on  contracts  for  necessaries  ; 
his  other  contracts  were  voidable  and  might  be  confirmed  on  coming  of 
age.  But  by  37  &  88  Vict.  c.  62,  all  contracts  by  infants  for  money  or 
goods  other  than  necessaries,  and  all  accounts  stated  are  absolutely  void 
where  formerly  voidable,  and  cannot  be  ratified  after  full  age. 

Q- — ^What  are  ''  necessaries,'*  and  does  the  court  take  into  consideration 
the  position  of  the  parties  ? 

-4.— Parke,  B.,  in  Peters  v.  Fleming  (6  M.  &  W.  46),  says :  "  From  the 
earliest  time  down  to  the  present  the  word  '  necessaries  '  is  not  confined  in 
its  strict  sense  to  such  articles  as  are  necessary  to  the  support  of  life,  but 
is  extended  to  articles  fit  to  maintain  the  psrticular  person  in  the  state, 
degree,  and  station  in  life  in  which  he  is.  It  is  for  the  court  to  say 
whether  the  things  supplied  are  primd  facie  necessaries.  In  case  of  an 
infant,  board,  lodging,  clothes,  medicine,  and  education  are  necessaries." 

Q* — ^Is  a  father  liable  for  any  debts  contracted  by  his  infant  son  ? 

A. — ^He  is  not  liable  to  pay  for  goods,  whether  necessaries  or  not, 
famished  to  his  infant  son,  without  some  proof  of  a  contract  on  his  part, 
express  or  implied :  (Ohit.  Gont.  150,  11th  edit.)  The  general  duty  of  a 
parent  to  Tnaint>ain  his  infant  child  only  lasts  so  long  as  the  child  is  unable 
to  work«  And  this  liability  arises  under  the  poor-law  system :  (Steph. 
Lush.  Vt.  40,  n.) 

Q. — Is  there  any  liability  imposed  by  the  common  law  on  a  parent  to 
provide  for  the  maintenance  and  education  of  his  child  ? 

A. — Parents  may  be  compelled  to  provide  their  legitimate  children,  of 
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whatever  age,  with  necessarieB  when  the  children  are  in  poverty,  or  when 
through  infancy,  disease,  or  poverty,  they  are  unable  to  support  themselves. 
And  very  slight  circumstances  will  be  sufficient  to  raise,  on  action  brought, 
the  presumption  of  a  contract  on  the  part  of  the  parent  to  pay  for 
necessaries  provided  to  his  infant  children:  (2  St.  0.  292,  8th  edit.) 
Prior  to  the  Elementary  Education  Act  (33  &  34  Vict.  c.  75)  parents 
could  not  be  compelled  to  provide  education  for  their  children ;  but  this 
Act  has  rendered  the  attendance  of  children  at  school  compulsory. 

Q. — ^Oan  a  minor  sue  or  be  sued  on  a  breach  of  a  promise  to  many  ? 
State  the  reasons  for  your  answer. 

A. — He  cannot  be  so  sued,  although  he  or  she  may  sue  a  person  of 
full  age  on  such  breach ;  for  it  is  a  general  rule  that  infancy  is  a  personal 
privilege,  of  which  no  one  can  take  advantage  but  the  infant ;  and  that 
therefore,  though  the  infant  may  avoid  the  contract,  it  shall  bind  the 
adult  party:  (Chit.  Oont.  154,  11th  edit.)  (a) 

Q. — ^Is  an  infant  liable  on  a  warranty  of  a  horse  sold  by  him  if  the 
horse  is  unsound  ? 

A, — ^No ;  for  it  is  a  breach  of  duty  arising  out  of  contract :  (see  Ohit. 
Oont.  148,  11th  edit.;  and  see  Bumard  v.  Haggis,  8  K  T.  B^. 
N.  S.  320.) 

Q. — Can  an  infant  ratify  a  contract  made  by  him  during  infancy  on 
his  coming  of  age  ?     Give  a  reason  for  your  answer. 

A. — Sect.  2  of  the  Infants'  Belief  Act,  1874,  now  provides  that  no 
tmtion  shall  be  brought  upon  any  ratification  made  after  full  age  of  any 
promise  or  contract  made  during  infancy,  whether  there  shall  or  shall  not 
be  any  new  consideration  therefor.  See  Coxhead  v.  Mtdlia  (47  L.  J.  76, 
0.  P.) ;  and  Ditcham  v.  Warrall  (49  L.  J.  688,  Q.  B.),  where  it  was  held 
that  a  contract  to  many  is  within  the  Act,  and  is  incapable  of  ratification 
after  full  age.  (6) 

C2; — ^Against*  whom  should  an  action  be  brought  for  a  debt  contracted 
by  a  married  woman  before  her  marriage  ?  and  state  what  restriction,  if 
any,  there  is  to  the  liability  of  a  husband  to  the  debts  of  his  wifo 
contracted  before  marriage.  And  what  is  the  effect  if  she  dies  before 
action  brought  ? 

A. — ^If  tibe  marriage  took  place  before  the  9th  August,  1870  (if  after, 
see  next  answer),  the  action  must  be  brought  against  husband  and  wife  ; 
for  during  the  coverture  the  husblind  is  liable  jointly  with  his  wife  upon 
all  the  contracts  entered  into  by  her  before  the  marriage,  however  impro- 
vident, even  if  he  had  no  fortune  with  her.  But  upon  her  death  he  is  no 
longer  liable  as  husband ;  and  unless  he  administer  to  her  choses  in  action 
not  reduced  into  possession  in  her  lifetime,  he  cannot  be  sued  at  all ;  if 

(a)  This  qaestion  is  answered  by  the  above :  Oan  any  other  party  to  a  contract 
except  an  infant  take  advantage  of  infancy  to  defend  an  action  on  the  contract  ? 

(6)  Ratification  was  of  two  kinds,  according  to  the  kind  of  contract  entered  into. 
Some  contracts  were  vcUid  unless  rssciwUd,  others  invalid  until  ratified,  It  can  hardly 
be  supposed  that  snch  an  implied  ratification  as  continuance  in  a  partnership  or  reten- 
tion of  shares  would  be  affected  by  the  pzoYinons  of  the  section  (see  Anson,  Oontraots, 
2nd  edit,  pp.  106, 110). 
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lie  admiiiister,  however,  he  will  be  liable  to  the  amount  of  the  smns 
reoeived  by  him  on  acconnt  of  the  choses  in  cLction^  but  not  farther,  even 
though  he  receiyed  a  large  property  with  his  wife:  (Ohit.  Oont.  157, 
11th  edit.) 

C2. — ^Ib  a  man  liable  to  be  sued  for  debts  of  his  wife  contracted  before 
marriage !  Has  any  and  what  alteration  in  the  law  on  this  point  been 
recently  made  ? 

A. — ^He  is  liable  as  above  stated  unless  the  marriage  took  place  between 
the  9th  August,  1870,  and  80th  July,  1874,  when,  by  the  33  &  34  Vict. 
c.  93,  8.  12,  he  is  not  liable  for  the  debts  of  his  wife  contracted  before 
marriage.  The  wife,  however,  may  be  sued,  and  her  separate  estate  is 
liable,  and  now  by  37  &  38  Vict.  c.  50,  if  married  after  the  30th  July, 
1874,  he  is  liable  to  the  extent  that  assets  of  the  wife  have  or  might 
have  come  to  his  hands ;  and  by  45  As  46  Vict.  c.  75,  s.  14,  if  married 
after  the  31st  December,  1882,  to  the  extent  of  all  property  whatsoever 
belonging  to  his  wife  which  he  shall  have  acquired  or  become  entitled  to 
from  or  through  his  wife. 

Q. — ^If  a  man  marry  a  woman  to  whom  he  is  indebted,  and  to  whom 
he  has  given  a  security  for  the  debt,  what  becomes  of  the  debt  and  of  the 
security ;  and  how  can  this  be  prevented  ? 

A. — ^At  law,  and  in  equity  also,  as  a  rule,  the  debt  and  security  were 
discharged  by  the  marriage.  To  prevent  this  the  debt  should,  before  the 
marriage,  be  assigned  to  trustees  for  the  separate  use  of  the  wife,  free 
from  tiie  control  of  the  husband,  and  the  security  should  be  deposited 
with  the  trustees :  (Go.  lit.  264  h  ;  St.  £q.  §§  1370,  1371.)  If  married 
after  1882  this  will  be  unnecessary  :  (45  &  46  Vict.  c.  75,  s.  2.) 

Q. — ^When  is  a  husband  liable  for  the  debts  of  his  wife  contracted 
during  coverture,  and  upon  what  principle ;  and  in  what  case  is  he  not 
liable? 

A, — ^He  is  liable  upon  his  wife's  contract  for  necessaries  suitable  to  his 
station  in  life,  upon  the  principle  of  her  being  his  agent,  if  they  be  living 
together ;  unless  indeed  the  particular  tradesman  had  notice  not  to  trust 
her.  And  he  is  in  general  liable  for  necessaries  even  after  a  separation, 
if  no  provision  be  made  for  her,  though  the  tradesman  has  notice  not  to 
trust  her. 

But  if  the  wife  depart  from  her  husband  against  his  will,  and  without 
sufficient  excuse,  or  if  she  is  dismissed  by  him  for  adultery,  the  husband 
incurs  no  such  liability.  Nor,  if  husband  and  wife  are  Hving  separate, 
and  he  pays  her  a  sufficient  sum  for  her  maintenance,  even  if  the  trades- 
man did  not  know  of  such  allowance :  (see  Manby  v.  Scott,  2  Sm.  L.  0. ; 
Mimtague  v.  Benedict,  ib, ;  Seaton  v.  Benedict,  t6.,  and  notes  thereto; 
2  8t.  0.  268  et  seq. ;  8th  edit.)  (a) 

Q. — ^How  can  the  presumption  involved  in  this  principle  be  rebutted  ? 
A. — ^The  presumption  may  be  rebutted  by  proof  that  he  had  forbidden 
her  to  take  up  goods  on  his  credit  (Jolly  v.  Rees,  33  L.J.  177,  O.P.),  or 

(a)  This  question  ia  answered  by  the  above :  Upon  what  principle  does  the  liability 
of  the  hnsband  npon  his  wife's  contract  rest,  and  in  what  case  may  a  wife  be  regarded 
at  the  general  agent  of  the  hnsband  ? 
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that  although  he  saw  some  of  the  goods  which  his  wife  had  ordered,  he 
disapproved  of  her  conduct  in  ordering  them ;  or  by  showing  that  the 
wife  was  already  sufficiently  provided  with  clothes,  so  that  there  was  no 
necessity  for  her  ordering  the  goods  in  question,  and  no  implied  authority 
from  her  husband  to  order  them :  (Chit.  Cont.  162,  11th  edit.) 

Q. — ^Does  it  make  any  difference,  or  not,  as  to  the  husband's  liability 
for  necessaries  supplied  to  his  wife,  if  he  be  an  infant  at  the  time  ? 

A. — A  husband  is  liable  for  necessaries  supplied  to  his  wife,  although 
he  be  an  infant  at  the  time:  (2\em«r  v.  Trisby,  1  8tr.  168;  Chit.  Cont. 
142,  11th  edit.) 

Q. — Is  a  wife's  authority  to  order  necessaries  revoked  by  the  death  of 
her  husband,  although  at  the  time  of  the  order  the  wife  and  tradesman 
were  ignorant  of  the  death  of  the  husband  ? 

A. — ^Yes ;  for  as  fhe  wife's  power  to  bind  her  husband  is  founded  on 
the  presumption  of  authority,  it  follows  that  the  husband's  death  revokes 
her  authority ;  and  she  then  ceases  to  have  power  to  bind  his  estate  in 
futuro:  {Stnout  v.  Ilberry,  10  M.  &  W.  1 ;  Ohit.  Oont.  163,  11th  edit.) 

Q. — A  butcher  supplies  A.  with  meat.  A.  goes  abroad,  leaving  his 
wife  (who  had  always  conducted  his  house)  at  home ;  and,  shortly  after, 
dies.  The  butcher  does  not  hear  of  his  death  for  two  months,  but 
continues  to  supply  the  house.  At  A.'s  death  the  butcher's  bill  was 
20L  Two  months  after,  no  payment  having  been  made,  it  was  30/. 
What  are  the  butcher's  rights,  and  against  whom  ? 

A, — ^In  Smout  v.  Ilberry  (10  M.  &  W.  1)  it  was  held  in  a  similar  case 
to  this  that  neither  the  husband's  estate,  nor  the  wife  personally,  would 
be  liable  for  the  goods  supplied  after  the  death.  The  butcher's  claim 
would  therefore  be  limited  to  the  201.,  and  he  might  bring  an  action 
against  the  executor  or  administrator  to  recover  that  amount.  If,  how- 
ever, the  wife  knew  of  the  death,  she  would  make  herself  personally  liable 
for  the  remainder. 

Q. — ^When  a  husband  wrongfully  turns  away  his  wife,  and  gives  notice 
in  the  newspapers  not  to  trust  her,  is  he  liable  to  tradesmen  for  necessaries 
supplied  to  her  ? 

A, — ^The  husband  is  still  liable  ;  for  the  tradesmen  are  considered  as 
standing  in  the  place  of  the  wife  and  enforcing  indirectly  her  right  to 
be  maintained :  (Selw.  Nisi  Prius,  294, 11th  edit. ;  Chit.  Oont.  170,  11th 
edit.) 

Q. — ^What  rights  as  to  property  have  been  conferred  by  recent  legis- 
lation upon  wives  deserted  by  their  husbands,  and  how  may  they  be 
secured? 

A. — By  the  Divorce  Act,  the  wife  may  apply  to  a  police  magistrate  (if 
one),  or  to  justices  at  petty  sessions,  or  to  the  Divorce  Court,  for  an  order 
to  protect  any  money  or  property  she  becomes  possessed  of  after  such 
desertion  (a)  against  her  husband  and  his  creditors,  &c.     And  if  the  order 

(a)  This  does  not  protect  property  acquired  after  the  desertion  by  immorai  prac- 
ticeet  {^Maam  v.  MitckeU,  3  H.  &  0.  628.) 
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1)6  made  such  money  or  property  belongs  to  tlie  wife  as  if  she  were  a/eme 
soU.  The  order  must,  unless  made  by  the  court,  be  entered  within  ten 
days  after  with  the  registrar  of  the  proper  County  Oourt.  If  the  husband 
(or  his  creditors,  &c.)  seize  and  hold  the  property  after  notice  of  the  order, 
he  is  liable  to  restore  the  property^  and  pay  doable  its  value :  (20  &  21 
Vict.  c.  85,  s.  21.)(a) 

Q. — Name  the  contracts  required  by  the  fourth  section  of  the  Statute 
of  Frauds  to  be  in  writing. 

A. — In  the  following  cases  the  4th  section  of  this  statute  requires 
that  there  shall  be  some  note  or  memorandum  of  the  agreement  in 
writing,  signed  by  the  party  to  be  charged  therewith,  or  his  lawful  agent, 
before  any  action  can  be  brought  upon  the  agreement : 

1.  Where  an  executor  or  administrator  promises  to  answer  damages 
out  of  his  own  estate. 

2.  Where  a  person  undertakes  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another. 

3.  Where  any  agreement  is  made  upon  consideration  of  marriage. 

4.  Where  any  contract  is  made  of  lands,  tenements,  or  hereditaments, 
or  any  interest  therein. 

5.  Where  there  is  any  agreement  that  is  not  to  be  performed  within  a 
year  from  the  making  thereof :  (29  Gar.  2,  c.  3,  s.  4 ;  2  St.  0.  54,  8th 
edit.) 

Q- — ^When  a  simple  contract  is  required  by  the  Statute  of  Frauds  to 
be  in  writing,  or  is  reduced  into  writing  by  the  parties,  is  it  necessary 
that  the  consideration  should  appear  on  the  agreement,  or  may  it  be 
supplied  by  parol  testimony  ? 

A. — ^It  is  necessary — except  in  the  case  of  a  guarantee,  a  bill  of 
exchange,  or  a  promissory  note— that  the  consideration  should  appear  on 
the  face  of  the  written  contract,  and  it  cannot  be  supplied  by  parol  testi- 
mony, and  this  whether  the  agreement  is  required  to  be  in  writing  by  the 
Statute  of  Frauds  or  not;  for  the  whole  of  the  agreement  must  be 
contained  in  the  writing :  (Ohit.  Oont.  64,  11th  edit. ;  WcUn  y.  Warlters, 
2  Sm.  L.  0.  251 ;  19  &  20  Vict,  c  97,  s.  3.  But  see  Egerton  v.  Matthews, 
6  East,  307.) 

Q, — Oan  an  action  be  maintained  on  a  verbal  contract  for  a  year's 
service  to  commence  from  a  day  subsequent  to  the  making  of  the  contract  ? 
Wotdd  it  make  any  difference  if  the  year  were  to  commence  from  the 
making  of  the  contract  ? 

A, — ^In  the  first  case  given  no  action  lies ;  as  contracts  which  cannot  be 
performed  within  a  year  from  the  making  cannot  be  sued  upon  unless  in 
writing  signed  by  the  party  to  be  charged,  or  his  lawful  agent :  (29  Car.  2, 
c.  3,  s.  4;  Peter  v.  Compton,  1  Sm.  L.  C.  351 ;  Chit.  Cent.  71, 11th  edit.) 
The  latter  case  is  not  within  the  statute,  and,  therefore,  an  action  may  be 
brought :  (Peter  v.  Compton,  sup.,  in  notes ;  Chit,  sup,) 

Q. — ^Are  these  agreements  respectively  valid  or  not  ? 
(a)  An  agreement  to  sell  "  one  hundred  tons  of  oil  **  without  any- 
thing to  show  what  kind  of  oil  is  intended. 

(a)  See  also  stats.  21  &  22  Yiot  c.  108,  ss.  7-10;  27  A  28  Yict.  o.  44. 
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(h)  An  agreement  by  a  dealer  in  palm  oil  only,  to  sell  "one  hondrecL 
tons  of  oil." 
A, — ^In  the  first  case  the  i^freement  would  not  be  yalid,  it  being  uncer- 
tain what  description  of  oil  was  the  subject-matter  of  the  contract;  in 
the  last  it  would  be  otherwise,  as  the  agreement,  must  be  understood  to 
refer  to  that  oil  in  which  the  party  solely  dealt,  viz.,  palm  oil ;  but  there* 
is  no  direct  authority  on  the  point. 

Q. — State  some  of  the  maxims  by  which  contracts  are  construed  or 
expounded. 

A. — 1.  All  contracts  are  construed  according  to  the  intention  of  the 
parties.  2.  The  construction  should  be  liberal.,  3.  It  should  be  favour- 
able.  4.  The  contract  should,  in  general,  be  construed  according  to  the^ 
law  of  the  country  where  made.  5.  The  construction  is  taken  most 
strongly  against  the  contractor  or  grantor.  6.  Oral  testimony  cannot  be- 
given  to  vary,  but  may  to  explain,  a  written  contract :  (see  Obit.  Oont.  72, 
et  seq,,  11th  edit.) 

Q. — ^What  is  the  general  rule  as  to  the  law  according  to  which  contracts- 
are  expounded  ?  If  a  contract  to  be  performed  in  a  foreign  country  be^ 
made  in  England,  according  to  the  law  of  which  country  will  it  b» 
construed  ? 

ii.^-Oontracts  are  generally  expounded  according  to  the  law  of  th& 
country  where  they  are  made  (lex  loci  contrtxctus),  except  where  the 
parties  at  the  time  of  making  the  contract  had  a  view  to  a  different 
kingdom,  for  contracts  are  also  to  be  considered  according  to  the  placer 
where  they  are  to  be  executed.  A  contract  to  be  performed  in  a  foreign 
country  would  be  construed  according  to  the  law  of  that  country  (lex- 
loci  solutionis):  (Ohit.  Oont.  92  et  seq,,  11th  edit. ;  see  P.  and  0.  Co.  y. 
Shand,  3  Moo.  P.  0.  N.  8.  272.) 

Q. — ^Explain  the  meaning  of  the  maxim  Omnis  ratihabitio  retrotrahitur 
et  mandato  priori  cequiparatur,  and  give  an  instance  of  its  application. 

A. — The  maxim  means  that  the  subsequent  assent  or  recognition  of  a> 
person  for  whom  another  professes  to  act  is  equivalent  to  a  previous- 
authority.  Thus,  where  A.  and  B.  were  jointly  interested  in  a  quantity 
of  oil,  and  A.  entered  into  a  contract  for  the  sale  of  it  without  the 
aiuthority  or  knowledge  of  B.,  who  upon  receiving  information  of  the 
circumstance  refused  to  be  boxmd  by  it,  but  afterwards  assented,  and 
samples  of  the  oil  were  delivered  to  the  vendees,  it  was  held  that  B.'s 
subsequent  ratification  of  the  contract  rendered  it  binding  upon  him: 
(Ohit.  Oon.  16,  11th  edit.) 

Q. — Will  a  moral  obligation  be  sufficient  to  support  an  express  promise 
where  no  legal  liability  ever  existed  ? 

A. — ^No ;  courts  of  law  do  not  take  upon  themselves  to  enforce  moral 
obligations  where  no  legal  liability  ever  existed :  (see  Beaumont  v.  Reeve, 
8  Q.  B.  483 ;  Ohit.  Oont.  37,  11th  edit.) 

Q. — Oan  you  question  the  legality  of  a  consideration  to  a  contract 
under  seal  ? 

^.^-Although,  as  a  general  rule,  a  contract  when  under  seal  is  binding 


THE  LAW  OF  0OMTBA0T8.  II 

on  the  party  making  it,  whether  there  be  a  consideration  or  not,  yet  all 
deeds  are  liable  to  be  impeached  if  founded  on  illegal  or  immoral  con- 
siderations, or  if  obtained  by  fraud :  (see  Collins  y.  Blantem,  1  Sm.  L.  0. 
387 ;  WilL  P.  P.  101,  10th  edit.) 

Q,f — Can  money  Won  by  a  wager  be  recovered  in  an  action  ? 

il.— No;  this  being  prohibited  by  the  8  &  9  Vict.  c.  109,  s.  18.  Thia 
Act  does  not  extend  to  money  subscribed  or  contributed  for  any  plate  or 
prize,  &c.,  to  be  awarded  to  the  winner  of  any  lawful  game,  sport,  &c. : 
(see  WiU.  P.  P.  105,  10th  edit.) 

Q. — ^Are  bonds,  notes,  or  bills  given  to  secure  money  lost  at  play  at 
unlawful  games  altogether  void,  or  may  they  be  enforced  under  any  and 
what  circumstances  ? 

A, — ^They  are  not  altogether  void,  but  are  to  be  taken  to  have  been 
given  for  an  illegal  consideration,  and  may  be  enforced  in  the  hands  of 
an  innocent  holder,  to  whom  they  may  have  been  transferred  without 
notice  of  the  illegal  consideration :  (5  &  6  Will.  4,  c.  41 ;  Will.  P.  P.  105, 
10th  edit.) 

Q. — Gan  a  contract  between  certain  master  manufacturers,  whereby 
they  mutually  bind  themselves  to  dose  their  works  at  the  will  of  a^ 
majority,  be  enforced  9     State  the  reason. 

A, — ^No;  such  a  contract  is  void,  being  in  restraint  of  trade  and 
against  public  policy:  (see  Ohit.  Oont.  616,  1 1th  edit.;  Hilton  v. 
EcheraUy,  6  E.  &  B.  47,  73.) 

Q. — What  is  the  law  with  reference  to  contracts  entered  into  on  Sunday  ? 

A, — ^By  the  29  Oar.  2,  c.  7,  s.  1,  it  is  enacted  that  no  tradesman,, 
artificer,  workman,  labourer,  or  other  person  whatsoever  (ejusdem  generisy 
shall  do  or  exercise  any  worldly  labour,  business  or  work  of  their  ordinary 
callings  upon  the  Lord's  Day,  or  any  part  thereof  (works  of  necessity  and 
charity  only  excepted).  But  a  sale  on  Sunday  which  is  not  in  the  exercise 
of  the  ordinary  calling  of  the  vendor  or  agent  is  not  void  at  common  law 
or  by  the  above  statute  :  (Chit.  Oont.  393,  11th  edit.) 

Q. — If  A.  has  covenanted  to  do  one  of  two  things,  and  the  performance 
of  one  of  them  is  rendered  impossible  by  the  act  of  God,  is  A.  discharged 
from  liability  to  do  the  other  ? 

A, — ^Not  as  a  rule ;  for  where  a  contract  is  in  the  alternative,  and  one 
branch  of  the  alternative  cannot  be  performed,  the  promiser  is  bound  to 
perform  the  other :  (see  3  Pet.  Abr.  168,  2nd  edit. ;  Chit.  Oont.  660, 
11th  edit.) 

Q. — ^Under  an  agreement  to  perform  one  of  two  things,  in  whom  does 
the  right  of  electing  what  shall  be  done  rest  ? 

A, — ^In  the  promiser ;  the  rule  being  that,  in  case  an  election  be  given 
to  do  several  things,  he  that  is  the  first  agent,  and  who  ought  to  do  the 
first  act,  shall  have  the  election :  (Ohit.  sup,) 

Q, — What  is  an  estoppel  f    Give  examples. 

A, — ^A  man  is  sometimes  precluded  in  law  from  alleging  or  denying  a 
fact,  in  consequence  of  his  own  previous  act,  allegation,  or  denial  to  the 
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contrary ;  and  this  preclusion  is  called  an  estoppel.  It  may  arise  either 
(1)  from  matter  of  record,  such  as  a  fine  or  recovery ;  or  (2)  from  the 
deed  of  the  party,  as,  if  the  deed  recites  a  fact,  the  party  averring  it 
cannot  afterwards  deny  that  fact ;  or  (3)  from  matter  in  pais,  i.e.,  matter 
of  fact,  as  if  an  infant  makes  a  lease  and  accepts  rent  aiter  he  comes  of 
age :  (Holt.  Law  Diet.  2nd  edit. ;  Go.  Lit.  352,  a.) 

Q. — ^Mention  the  different  kinds  of  bailments,  and  the  extent  in  each 
case  of  the  bailee's  liability. 
A, — 1.  Depositum,  which  is  a  naked  bailment  without  reward. 

2.  Afandatum,  where  the  bailee  undertakes  without  recompense  to  do 
some  act  about  the  thing  bailed.  In  these  cases  the  bailee  is  liable  for 
gross  neglect  only. 

3.  Commodatum,  or  loan  for  use,  when  goods  are  bailed  without  pay, 
to  be  used  for  a  certain  time  by  the  bailee,  such  bailee  is  liable  for 
negligence,  gross  want  of  skill,  and  above  all  for  anything  that  may  be 
qualified  as  legal  fraud. 

4.  Pignori  acceptum,  which  is  where  a  thing  is  bailed  by  a  debtor  to 
his  creditor  in  pledge,  and  such  bailee  is  liable  for  ordinary  neglect. 

5.  Locatum,  or  hiring,  which  is  always  for  hire,  which  is  divided  into 
three  heads,  and  in  this  case  generally  speaking  the  bailee  is  liable  for 
ordinary  neglect :  (Ohit.  Gont.  434  et  seq,,  11th  edit.) 

Q. — ^How  should  a  person  who  has  delivered  goods  to  a  common  carrier 
to  carry  and  deliver,  but  which  have  not  reached  their  destination,  proceed 
for  the  recovery  of  damages  ? 

A, — He  should  now  bring  an  action  in  the  High  Court  of  Justice ; 
formerly  he  proceeded  either  by  action  of  assumpsit  or  on  the  case,  so 
detinue  might  be  brought,  and  where  the  carrier  had  been  guilty  of  a  mis- 
feasance, which  amounted  to  a  conversion,  trover  might  have  been  main- 
tained :  (1  Arch.  Nisi  Prius,  59,  893,  538,  576.) 

Q. — State  the  instances,  if  any,  in  which  a  carrier  is  not  liable  for  the 
loss  of  goods  entrusted  to  him,  and  for  what  losses  he  is  liable  ;  and  how 
does  his  liability  vary  with  respeot  to  passengers  ? 

A. — He  is  not  liable  for  a  loss  arising  from  the  act  of  Gk)d,  or  of  the 
Queen's  enemies.  In  other  cases,  even  his  entire  faultlessness  does  not 
excuse  him  ;  thus  he  is  liable  for  damage  done  by  accidental  fire  or  by  a 
robbery.  The  1  Will.  4,  c.  68,  however,  protects  a  common  carrier  by 
land  from  being  liable  for  any  loss  or  injury  to  any  gold  or  silver  coin,  or 
gM  or  silver  manufactured  or  unmanufactured,  or  any  precious  stones, 
jewellery,  watches,  clocks,  timepieces,  trinkets,  bills,  notes,  or  securities  for 
money,  stamps,  maps,  writings,  title  deeds,  paintings,  engravings,  pictures, 
plate,  glass,  china,  silk,  furs,  or  lace,  (a)  contained  in  any  parcel  where  the 
value  exceeds  10/.,  unless  at  the  time  of  the  delivery  to  the  carrier  their 
value  and  nature  be  declared,  and  the  agreement  made  to  pay  the  extra 
charge  for  them.  But  this  statute  does  not  protect  the  carrier  from  any  loss 
arising  from  the  felonious  act  of  any  servant  in  his  employ  :  (see  2  8t.  0. 
^7,  8th  edit. ;  Ohit.  Gont.  449,  464,  11th  edit.)    He  is  liable  for  personal 

(a)  But  not  machine-made  lace  (28  A  29  Vict.  c.  94). 
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injuries  wHioh  the  passengers  may  anstain  whilst  being  carried  by  him  only 
where  such  injuries  have  been  occasioned  by  his  negHgenoe  or  unskilful- 
ness  :  (Chit.  Gont.  469,  11th  edit.) 

Q. — ^In  what  case  is  a  common  carrier  liable  for  the  loss  of  a  package 
which  he  undertakes  to  carry  gratuitously  ? 

A, — ^Although  a  common  carrier  for  hire  is  an  insurer  of  the  goods  he 
carries,  the  duties  and  liabilities  of  carriers  without  hire  are  only  co- 
extensive with  that  of  mandatory  bailees.  They  are  bound  to  employ  but 
moderate  or  slight  diligence,  and  are  only  liable  for  loss  or  damage 
occasioned  by  gross  or  culpable  negHgenoe :  (see  Cogga  v.  Bernard,  1  Sm. 
L.  0.,  in  noHs.) 

Q. — What  is  the  difference  in  the  common  law  liability  of  a  carrier  in 
respect  of  goods  and  passengers  carried  by  him  ? 
A. — ^A  carrier  of  goods  is  in  the  nature  of  an  insurer,  as  stated  supra, 

Q. — ^Does  the  same  liability  for  loss  or  injury  extend  to  carriers  by 
railway,  or  by  water  I 

^._By  the  Bailway  and  Canal  Traffic  Act  (17  &  18  Vict.  c.  81)  the 
company  is  liable  for  loss  or  injury  to  cattle  or  goods  occasioned  by  the 
neglect  or  default  of  the  company  or  its  servants,  notwithstanding  any 
notice,  condition,  or  declaration  by  such  company  contrary  thereto,  or  in 
anywise  limiting  their  liability.  But  they  may  limit  their  liability  by 
express  condition,  to  be  approved  by  the  judge  who  tries  the  cause.  It  is 
also  declared  that  no  greater  sum  shall  be  recovered  for  a  horse  than  50/., 
neat  cattle  per  head  15/.,  sheep  and  pigs  21,  per  head,  unless  when  such 
cattle  are  delivered  to  the  company  they  are  declared  to  be  of  a  higher 
value,  in  which  case  a  higher  rate  may  be  charged  for  carriage.  Special 
agreements  are  not  affected  by  this  Act.  So  the  stat.  1  WUl.  4,  c.  68, 
apphes  to  railways. 

As  to  ships :  at  common  law  the  owner  was  liable  for  any  loss  or  injury 
unless  arising  by  the  act  of  God  or  the  Queen's  enemies,  if  this  liability  were 
not  narrowed  by  the  charter-party  or  bill  of  lading.  But  by  several  statutes 
the  owner  or  master  is  not  liable  for  loss  or  injury  occasioned  by  the  fault 
of  a  qualified  pilot  where  it  is  compulsory  by  law  to  employ  such  pilot. 
And  the  owner  of  any  sea-going  ship  is  not  liable  for  loss  or  injury  to 
goods  on  board  arising  from  accidental  fire ;  nor  for  robbery,  &c.,  of  precious 
articles,  unless  the  owner,  in  writing,  declares  their  nature  and  value  at  the 
time  of  shipment.  Nor  is  the  owner  of  any  ship  liable  for  accidental  loss 
or  damage  to  goods,  &c,,  on  board,  to  a  greater  aggregate  amount  than  8/. 
per  ton  of  the  ship's  tonnage :  (Sm.  M.  L.  313,  317,  7th  edit.)  (a) 

Q. — A  railway  company  receives  goods  as  common  carriers  and  loses 
them.  What  must  they  show  in  order  to  establish  a  defence  that  the 
goods  were  ''  valuables  "  within  the  Carriers  Act,  1  Will.  4,  c.  68  ? 

A, — That  the  goods  came  within  those  specified  in  the  Act.  That  they 
were  over  the  value  of  10/.  That  the  extra  value  was  not  declared  at  the 
time  of  delivery  and  an  extra  rate  paid,  and  that  the  notice  required  by 

(a)  In  ease  of  eoUisioa  through  mutual  negligence  each  mnit  bear  half  the  total 
loes :  (36  db;  87  Viet  o.  66,  8.  25.) 
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the  2nd  section  of  the  Act  was  affixed  in  some  conspicaouB  part  of  the  office, 
^. :  (see  Ohit.  Oont.  460-1,  11th  edit.) 

Q. — ^If  a  railway  accident  happen  by  breaking  of  a  tire,  state  what  the 
railway  company  would  have  to  prove  in  order  to  escape  liability  for  an 
injury  to  a  passenger ;  and  state  whether  they  coold  escape  from  liability 
for  the  destruction  of  a  parcel  of  groceries  (received  by  them  as  common 
carriers)  in  the  same  accident. 

A. — ^To  escape  liability  to  a  passenger  the  company  must  prove  that  the 
carriage  was  examined  previously  to  starting,  that  the  defect  was  invisible, 
and  that  the  accident  could  not  reasonably  have  been  prevented :  (Eed- 
head  V.  Midland  Railway  Compamf,  2  Q.  B.  412.)  They  will  be  respon- 
sible for  the  goods,  as  common  carriers  are  in  the  nature  of  insurers. 

Q. — ^What  is  the  law  relating  to  the  liability  of  innkeepers,  and  what  is 
the  leading  case  on  the  point ;  and  how  has  this  been  affected  by  a  recent 
statute  ? 

A. — ^At  common  law  an  innkeeper  is  liable  for  the  loss  of  or  injury  to 
his  guest's  goods  to  their  value,  unless  lost,  &c.,  by  the  act  of  God  or  the 
Queen's  enemies,  or  the  fault  of  the  guest  or  his  servant,  as  where  stolen 
from  the  person  of  the  gnest,  or  by  bis  friend  or  servant,  or  if  stolen  from 
a  room  which  he  occupied  other  than  as  guest,  &c. :  (see  CcUye^s  case, 
1  Sm.  L.  0. 131.)  But  by  the  26  &  27  Vict.  c.  41,  the  innkeeper's  liability 
for  his  guest's  goods  (not  being  a  horse  or  other  live  animal,  or  gear 
appertaining  thereto,  or  any  carriage)  is  restricted  to  30/.,  unless  (1)  lost, 
&c.,  through  the  wilful  neglect  of  the  innkeeper  or  his  servants ;  or  (2) 
unless  the  goods  were  deposited  with  him  for  safe  custody  :  (s.  1.)  To 
take  advantage  of  the  Act,  the  innkeeper  must  exhibit  (conspicuously)  in 
his  house  the  above  section  :  (s.  3.) 

Q.-*Wh6re  a  traveller  is  preparing  to  depart  from  an  inn  without 
paying  his  bill,  may  the  landlord  detain  either  his  person  or  baggage  until 
payment  ? 

A, — ^An  innkeeper  cannot  detain  the  person  of  his  guest  until  payment 
of  his  bill,  but  he  has  a  lien  on  goods  intrusted  to  his  charge  by  his  guest, 
and  may  detain  them,  though  they  belong  to  another  (see  Sm.  M.  L.  559 
and  note,  7th  edit. ;  2  St.  0.  84,  8th  edit.) ;  and  now  by  41  &  42  Vict.  c.  88, 
he  may  by  public  auction  dispose  of  any  goods,  &c.,  left  with  him  for  six 
weeks,  on  advertising  one  month  before  such  sale  in  one  London  and  one 
country  newspaper  a  description  of  the  goods  with  the  name  of  the  owlier 
or  person  who  left  them  when  known. 

Q. — Has  an  innkeeper  the  right  to  retain  the  goods  of  a  guest  in  order 
to  enforce  the  payment  of '  damages  claimed  by  reason  of  the  guest  having 
had  scarlet  fever  in  the  house  ?  * 

A. — ^No ;  his  lien  is  only  for  his  general  account,  and  would  not  include 
«  claim  for  damages :  (see  Mulliner  v.  Florence,  47  L.  J.  700,  Q.  B.) 


V 


Q. — ^Has  an  innkeeper,  in  addition  to  his  ordinary  lien,  any  right  to  sell 
^         the  goods  deposited  with  him  or  left  in  the  inn  or  upon  the  premises  kept 
>^         by  him  where  the  person  depositing  or  leaving  such  goods  is  indebted  to 
him  for  board  or  lodging  or  for  the  keep  of  any  horse  or  other  animal  ?    If 
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«o,  how,  when,  and  in  what  manner  can  such  right  be  exercised  ?     Bef  er 
to  any  recent  legislation  on  the  subject. 

A, — ^He  may,  in  addition  to  his  ordinary  lien,  have  the  right  absolutely 
to  sell  and  dispose,  by  public  auction,  of  any  goods,  chattels,  carriages, 
horses,  wares,  or  merchandise,  which  may  have  been  deposited  with  him  or 
left  in  the  house  he  keeps.  Pronded  that  no  such  sale  shall  be  made  until 
after  the  said  goods,  &c.,  shall  have  been  in  his  custody  for  six  weeks ;  and 
he  must  advertise  such  sale  one  month  previously  in  one  London  and  one 
-country  newspaper :  (41  &  42  Vict.  c.  38.) 

Q. — ^A  traveller  on  his  journey  stops  at  an  inn,  and  desires  to  put  up 
for  the  night ;  the  landlord,  although  he  has  room  in  his  house,  refuses 
to  receive  him.  Is  or  is  not  the  landlord  warranted  in  so  doing  ;  and  if 
not,  has  the  traveller  any  and  what  remedy  against  the  landlord  for  such 
refusal  ? 

A. — ^An  innkeeper  is  bound  to  receive  a  traveller  into  his  house,  and 
to  find  him  with  reasonable  accommodation  upon  his  tendering  him  a 
reasonable  price  for  the  same,  unless  the  traveller  be  drunk  or  have  a  con- 
tagious disease ;  and  if  he  fail  therein  the  traveller  or  guest  may  have 
his  remedy  by  an  action  on  the  case  :  {Fell  v.  Knight,  10  L.  J.  227,  Ex.) 
So  the  innkeeper  is  liable  to  be  indicted  at  common  law  :  (fiex  v.  Ivens, 
7  0.  &  P.  219.) 

Q. — ^What  is  a  lien,  and  how  does  a  general  lien  differ  from  a  particular 
lien  ?     Give  instances  of  each. 

A . — ^A  lien  is  the  right  of  retaining  the  possession  of  a  chattel  from  the 
•owner  until  a  certain  claim  upon  it  is  satisfied.  A  general  lien  is  a  right 
to  detain  a  chattel  until  payment  be  made,  not  only  for  the  particular 
articles,  but  for  any  balance  that  may  be  due  on  a  general  account  in  the 
same  line  of  business ;  thus  solicitors  have  a  genercd  lien  on  all  papers  in 
their  hands  belonging  to  their  clients  for  their  general  costs.  A  particular 
hen  is  given  to  every  person  to  whom  a  chattel  has  been  delivered  for  the 
purpose  of  bestowing  his  labour  upon  it.  Thus  a  tailor  is  not  bound  to 
deliver  clothes  which  he  has  made  until  the  price  for  making  them  be 
paid  :  (2  St.  0.  81,  8th  edit.)  (a)  A  particular  lien  is  favoured  in  law  ; 
but  a  general  lien  having  a  tendency  to  prefer  one  creditor  above  another 
is  taken  strictly :  (Will.  P.  P.  8 1,  84,  10th  edit.) 

Q. — ^Is  a  workman  who  detains  a  chattel  in  exercise  of  his  right  of  lien 
entitled  to  charge  warehouse  rent  for  keeping  the  chattel  ? 

A, — ^No ;  not  even  if  he  had  given  notice  of  his  intention  to  do  so, 
and  he  is  a  wrong-doer  from  the  time  of  making  the  demand :  (Somes 
T.  British  Empire  Shipping  Company,  2  L.  T.  Bep.  N.  B.  547,  H.  of  L. ; 
Chit.  Cont.  516,  11th  edit.) 

Q. — ^A.  finds  a  pawn  ticket,  and,  without  any  fraud,  redeems  the 
articles  pledged.  Some  time  after,  and  when  the  period  of  redemption 
has  expired,  B.,  the  owner,  appears  and  claims  the  goods.  What  are  the 
respective  rights  of  A.  and  B.  ?  - 

(a)  The  right  of  a  lien  is  not  incompatible  with  a  right  on  the  part  of  a  person 
claiming  it  to  sue  for  the  same  debt ;  but  he  may  do  so,  retaining  his  lien  as  a 
eoUaterai  leeiirity :  {Hughes  v.  Lenny,  6  M.  &  W.  183.) 
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A. — The  pawnbroker  is  protected  in  such  a  transaction  (sect.  25  of 
85  &  86  Vict.,  c.  93) ;  but  B.  is  entitled  to  reclaim  the  goods  from  A., 
subject  to  his  lien  for  what  he  has  paid  to  redeem  them  and  subsequent 
expenses  :  (see  Furber  y.  Sturmey,  5  Jur.  N.  8.  45.) 

Q. — ^Has  the  agister  of  cattle  any  right  or  lien  in  the  cattle  agisted  ? 
State  the  reason. 

A, — He  has  not,  unless  by  express  agreement ;  for  he  is  not  bound  to 
receive  the  cattle,  nor  does  he  work  any  improvement  in  them :  (Ohit.  Oont. 
515,  n.,  11th  edit. ;  Sm.  M.  L.  659,  7th  edit.) 

Q. — ^If  I  keep  my  horse  at  a  livery  stable,  has  the  keeper  thereof  any 
lien  upon  the  horse  for  its  keep  ?     (Hve  the  reasons  for  your  answer. 

A. — ^A  livery  stable  keeper  has  no  lien  for  the  keep  of  a  horse  delivered 
to  him  to  be  kept  in  the  way  of  his  trade.  (Note  (a)  to  Ohitty  on  Con- 
tracts, p.  515^  11th  edit,  and  cases  there  cited.)  The  reasons  are,  that  he 
has  no  right  to  the  exclusive  possession  of  the  animal  and  does  not  work 
any  improvement  on  it. 

Q. — ^Describe  the  nature  of  a  chose  in  action, 

^.— This  phrase  is  sometimes  used  to  signify  a  right  of  bringing  an 
action,  and  at  others  the  thing  itself  which  forms  the  subject-matter  of 
that  right.  But  it  more  properly  includes  the  idea,  both  of  the  thing 
itself,  and  of  the  right  of  action  as  annexed  to  it.  Thus,  money  due  on  a 
bond  is  a  chose  in  action;  for  there  is  no  possession  till  recovered  by  course 
of  law :  (see  2  St.  0.  11,  45,  122,  8th  edit.) 

Q. — Oan  the  assignee  of  a  chose  in  action  maintain  an  action  on  it  in 
his  own  name  ?     State  the  exception  to  the  rule. 

A, — The  assigned  could  not  formerly,  as  shown  infra  by  several  examples, 
sue  in  his  own  name  at  law,  although  he  might  do  so  in  equity,  but  used 
the  name  of  the  assignor,  under  a  power  of  attorney  for  that  purpose. 
The  Sovereign  was  an  exception  to  this  rule ;  so  were  also  bills  of  exchange, 
promissory  notes,  bills  of  lading,  life  and  marine  policies,  and  bail  bonds. 
Now,  any  absolute  assignment  by  writing  under  the  hand  of  the  assignor 
(not  being  by  way  of  charge  only),  of  which  written  notice  has  been  given 
to  the  debtor,  is  sufficient  at  law  (subject  to  any  equities  which  would 
have  been  entitled  to  priority  before  this  Act)  to  pass  the  legal  right  to 
such  debt  and  to  enable  the  assignee  to  give  a  good  discharge  for  the  same  ; 
but  if  the  debtor  has  notice  that  the  assignor  disputes  the  assignment,  or 
conflicting  claims  arise  in  respect  thereof,  he  may  either  call  upon  the 
claimant  to  interplead  or  may  pay  the  money  into  the  High  Court  of 
Justice  under  the  Trustees  Belief  Acts :  (Judicature  Act,  1878,  s.  25, 
sub-sect.  6.) 

Q. — ^If  A.  insures  the  life  of  B.,  need  he  have  any  and  what  interest  in 
B.'s  life,  and  need  it  continue  till  B.  dies  ? 

A. — By  14  Geo.  8,  c.  48,  the  policy  will  be  null  and  void  if  A.  has  no 
interest  in  B.'s  life  at  the  time  of  insuring  it ;  but  this  interest  need  not 
continue  till  the  death,  the  doctrine  that '  a  contract  of  life  insurance  is  a 
contract  for  indemnity,  only  having  been  overruled  by  recent  decisions : 
{Law  V.  London  Indisputable  Life  Policy  Company,  1  Eay  &  John.  223  ; 
see  Will.  P.  P.  196,  10th  edit.) 
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Q. — Jn  what  cases  is  it  true  that  "  a  polioy  of  insurance  is  a  contract  of 
indemnity  ?  " 

A.-^Chily  in  cases  of  fire  and  marine  insurance :  (see  DcUby  v.  Tkt 
India  cmd  London  Life  Assurance  Company^  8m.  L.  C,  8th  ed.  389.) 

Q. — ^A.  effects  a  policy  of  insurance  on  his  own  life,  and  then  assigns 
it  to  trustees.  After  A.'s  death,  it  being  necessary  to  sue  for  the  amount 
of  the  policy,  in  whose  name  must  the  action  be  brought  ?  Will  it  make 
any  difference  if  notice  of  the  assignment  be  given  to  the  assurance  office  ? 

A, — The  action  may  now  be  brought  in  the  names  of  the  trustees  if 
notice  of  the  assignment  be  given  to  the  company  (30  &  31  Vict.  c.  144) ; 
formerly  it  must  have  been  brought  in  the  names  of  the  executors  of  A., 
for  the  policy  and  the  right  of  action  as  annexed  to  it  is  a  chose  in  action, 
which  at  law,  with  the  exceptions  stated,  was  not  assignable.  If  notice 
be  not  given  to  the  assurance  office,  the  action  must  be  brought  (see 
2  St.  0.  11,  45,  122,  8th  edit.)  in  the  name  of  A.'s  executors :  (30  &  31 
Vict,  c  144,  s.  3.) 

Q. — ^In  the  case  of  an  assignment  of  a  mortgage,  could  the  assignee  of 
the  mortgagee,  in  his  own  name,  sue  the  mortgagor  at  common  law  ? 

A. — ^The  assignee  could  not  recover  such  mortgage  debt  in  his  own 
name  at  law,  for  it  was  a  chose  in  action.  It  should  therefore  have  been 
sued  for  in  the  name  of  the  mortgagee,  under  a  power  of  attorney  or 
agreement  for  that  purpose :  (2  St.  0.  sup.) 

C2.— A.  enters  into  a  bond  with  B.  in  the  penal  sum  of  1000/.  con- 
ditioned for  payment  of  500/.  and  interest ;  6.  assigns  the  bond  to  0. ; 
A.  does  not  pay  his  bond,  and  it  becomes  necessary  to  sue  him.  In  whose 
name  should  the  action  against  A.  be  brought  ?  and  state  the  reason  for 
your  answer. 

A. — ^If  absolutely  assigned,  and  written  notice  be  given  to  A.,  G.  may 
sue  him  in  his  own  name :  (see  ante,) 

Q.~^ive  an  instance  of  a  chose  in  action  being  reduced  into  possession 
by  the  husband. 

A. — ^If,  for  example,  a  bond  debt  is  due  to  the  wife  dum  sola,  it  does 
not  become  the  husband's  until  he  reduces  it  into  possession,  as  by  suing 
(jointly  with  his  wife)  and  obtaining  judgment  on  the  bond :  (see  Chit. 
Cont.  156,  11th  edit.) 

Q. — ^In  what  respect  is  the  law  relating  to  choses  in  action  altered  by 
recent  statutes  ? 

A. — ^The  30  Sc  31  Vict.  c.  144,  enacted  that  the  assignee  of  a  policy  of 
life  assurance  (and  the  81  &  82  Vict.  c.  86,  of  a  policy  of  marine 
insurance),  possessing  at  the  time  of  action  brought  the  right  in  equity 
to  reeeive,  and  to  give  an  effectual  discharge  to  the  insurance  company 
liable  under  such  policy  for  the  money  due  thereon,  might  sue  at  law  in 
his  own  name.  He  must,  however,  have  given  notice  of  the  assignment 
to  the  insurance  company.  (As  to  36  &  37  Vict.  c.  66,  s.  25,  sub-sect.  6, 
see  (tnte,  p.  16.) 

Q.— A  gentleman  is  in  the  habit  of  sending  his  servant  to  a  shop  and 
reoeiying  goods  on  credit ;  the  servant  misapplies  some  of  the  goods  to  his 
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own  use.  Has  the  seller  a  remedy  for  the  value  of  the  goods  so  misapplied 
against  the  master  ?  The  same  servant  also  obtains  goods  on  credit  in  lus 
master's  name  of  a  tradesman  who  had  never  before  had  dealings  with 
the  master,  and  takes  the  goods  to  his  own  use.  Oan  the  tradesman 
recover  the  value  against  such  master  ? 

A, — ^In  the  first  case  put  the  master  is  liable,  and  the  seller  may  have 
his  remedy  for  the  value  of  the  goods  against  him  ;  for  he  who  accredits 
another  by  employing  him  must  abide  by  the  effects  of  that  credit :  since, 
where  one  of  two  innocent  persons  must  suffer  by  the  fraud  of  a  third,  he 
who  enabled  the  third  person  to  commit  the  fraud  must  be  the  sufferer. 
In  the  second  case  the  master  is  not  liable,  he  having  given  the  servant  no 
power  to  contract  on  credit,  either  express  or  implied :  (see  Sm.  M.  L.  125, 
126,  7th  edit. ;  2  St.  0.  235,  8th  edit.) 

Q.— Is  a  contract  of  hiring  and  service  between  master  and  servant 
dissolved  by  the  death  of  the  master  ? 

A. — ^Yes ;  Unless  there  is  a  stipulation  express  or  implied  to  the 
contrary:  (Ohit.  Oont.  529,  11th  edit.) 

Q. — ^If  a  man  is  dissatisfied  with  his  man-servant,  and  wishes  to  part 
with  him,  must  he  give  him  any,  and  what  notice  ?  And  are  there  any 
circumstances  which  render  a  notice  unnecessary  ? 

A, — ^In  the  case  of  a  domestic  or  menial  servant,  the  master  must,  in 
general,  give  him  a  month's  notice,  or  pay  him  a  months'  wages.  In  the 
case  of  a  clerk  a  three  month's  notice  is  sometimes  required,  and  some- 
times a  reasonable  notice  to  expire  at  the  end  of  the  year.  If  the  servant 
wilfully  disobey  any  lawful  orders,  or  unlawfully  absent  himself  from 
work,  or  be  guilty  of  moral  misconduct,  &o.,  he  may  be  discharged  without 
warning:  (Chit.  Oon.  520,  11th  edit.) 

Q, — ^A  servant's  wages  are  payable  quarterly,  and  have  been  paid  to 
Lady-day,  1879.  Between  Lady-day  and  Midsummer,  1879,  namely,  on 
the  1st  of  May,  the  servant  misconducts  himself,  and  for  such  misconduct 
is  turned  away  by  his  master  without  warning.  Is  the  servant  entitled 
pro  raid  to  wages  from  Lady-day  to  May  ? 

A, — ^Not  if  he  is  guilty  of  moral  misconduct,  as  stated  mpra, 

Q. — Must  a  contract  to  purchase  a  horse  be  in  writing  ?  How  would 
it  be  if  a  warranty  were  given  with  the  horse ;  must  that  be  reduced  to 
writing  ? 

A. — ^If  the  price  to  be  paid  for  the  horse  (or  any  goods,  wares,  or 
merchandise)  is  10/.  or  upwards,  the  contract  must  be  in  writing,  signed 
by  the  party  to  be  charged,  or  his  lawful  agent,  or  the  horse  (or  part  of 
the  goods,  &c.)  accepted  and  actually  received,  or  something  given  to  bind 
the  bargain,  or  in  part  payment,  otherwise  the  bargain  is  invalid : 
(29  Oar.  2,  c.  3,  s.  17 ;  2  St.  0.  69,  8th  edit.) 

It  is  not  necessary  that  a  warranty  should  be  in  writing  unless  the 
contract  is  in  writing;  but  if  so,  then  the  warranty  must  be  stated 
therein:  (Chit  Gont.  423,  11th  edit.) 

Q.— 'A.  bays  a  horse  of  B.,  and  pays  for  it  by  a  bill  of  exchange— the 
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horse  proves  unsoond,  and  is  resold  at  a  less  price  by  A.     Is  this  any 
defence  to  an  action  on  the  biU  of  exchange  brought  by  B.  against  A.  ? 

A. — Formerly  it  was  not;  not  even  pro  tanto.  His  remedy  was  by 
cross  action  (Chit.  Oont.  428,  11th  edit.)  ;  bat  now  it  could  be  set  up  by 
way  of  oonnter-claim :  (86  &  37  Vict.  c.  66,  s.  24,  -snb-sect.  3.) 

Q. — ^If  I  giye  a  verbal  order  for  goods  to  the  amount  of  100/.  without 
receiving  any  part  of  them,  or  paying  any  part  of  the  price,  and  after- 
wards refuse  to  receive  them,  do  I  incur  any  liability  ?  Give  the  reason 
for  your  answer. 

A. — ^No;  being  protected  by  the  17th  section  of  the  Statute  of  Frauds 
(29  Oar.  2,  c.  8> 

Q. — ^What  are  the  requisites  of  the  Statute  of  Frauds  (29  Gar.  2,  c.  3) 
as  to  the  sale  of  goods  of  the  value  of  101,  and  upwaros,  and  how  has 
this  been  affected  .by  Lord  Tenterden's  Act  (9  Geo.  4,  c.  14),  s.  7  ? 

A, — ^The  first  part  of^this  question! we  have  answered  (vide  sup.).  For- 
merly it  was  held  that  if  the  goods  were  not  in  existence  or  ready  for 
delivery  they  were  not  affected  by  this  statute.  By  the  above  Act, 
however,  it  is  enacted  that  the  17th  section  of  the  Statute  of  Frauds 
shall  extttid  to  aU  contracts  for  the  sale  of  goods  to  the  value  of  10/. 
and  upwards,  notwithstanding  the  goods  may  be  intended  to  be  delivered 
at  some  future  time,  or  may  not,  at  the  time  of  the  contract,  be  in 
existence  or  ready  for  delivery :  (see  Ghit.  Gont.  365,  11th  edit. ;  2  St.  G. 
69,  8th  edit.) 

Q. — When  goods  are  sold  on  credit,  and  no  time  for  their  delivery  is 
agreed  upon,  in  whom  is  the  right  of  property  ;  and  in  whom  is  the  right 
of  possession  immediately  after  the  s£Je  V 

A. — ^If  the  sale  is  of  specific  goods,  and  nothing  remains  to  be  done  by 
the  seller,  as  between  him  and  the  buyer,  before  the  goods  purchased  are 
to  be  delivered,  the  property  in  the  goods  immediately  passes  to  the  buyer, 
and  that  in  the  price  to  the  seller.  But  if  any  act  remains  to  be  done 
by  the  seller,  then  the  property  does  not  pass  until  that  act  has  been  done. 
And  the  buyer  is  also  immediately  entitled  to  possession :  (Bloxham  v. 
Saunders,  4  B.  &  G.  948  ;  Tarling  v.  Baxter,  6  B.  &  G.  360.) 

Q. — ^If  a  man  buys  and  pays  for  a  parcel  of  cotton  consisting  of  100 
bales,  and  another  100  bales  unselected  out  of  1000  bales,  all  of  which 
are  consumed  by  fire  before  delivery,  on  whom  does  the  loss  fall  ?  Give 
the  reason. 

A. — ^The  loss  of  the  first  lot  of  100  bales  of  cotton  falls  on  the  buyer  ; 
for,  as  the  parcel  was  ascertained  and  distinguished  at  the  time  of  the 
contract,  the  property  in  the  cotton  passed  to  the  buyer.  But  as  to  the 
100  bales  unselected  and  unascertained,  the  loss  will  fall  on  the  vendor, 
for  no  property  therein  passed  to  the  buyer  by  the  contract :  (see  Bloxam 
V.  Saunders,  4  B.  &  G.  948 ;  Tarling  v.  Baxter,  6  B.  &  G.  360.) 

(2. — ^Define  a  warranty  and  give  an  instance. 

A. — ^A  warranty  is  an  undertaking  express  or  implied,  arising  or  given 
on  the  sale  of  goods  and  chattels.  Warranties  on  the  sale  of  lands  have 
long  been  obsolete.     On  the  sale  of  goods  and  chattels  every  afiOrmation 
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made  by  the  Tender  at  the  time  of  sale  in  relation  to  the  articles  sold 
amounts  to  a  warranty  if  it  appears  to  have  been  so  intended.  So  a 
warranty  is  in  certain  cases  implied :  (see  Ohit.  Oont.  414,  et  seq.  11th  edit. ; 
Chandelar  v.  Lopus,  Sm.  L.  0.  vol.  i.) 

Q. — ^In  an  action  on  the  warranty  of  a  horse,  would  an  implied  warranty 
be  su£Scient  upon  which  to  maintain  an  action  ?  Does  a  sound  price 
amount  to  a  warranty  ? 

A. — Where  the  vendor  has  bound  himself  by  a  warranty,  either  express 
or  implied,  the  vendee  may  bring  an  action  thereon  against  him :  (Sm« 
M.  L.  515,  7th  edit.)  A  sound  price  does  not  amount  to  a  warranty  :  (see 
Ohit.  Oont.  416,  11th  edit.) 

Q. — ^In  the  absence  of  any  express  warranty,  what  is  the  rule  of  law 
with  reference  to  warranties  as  to  quality  upon  sale  of  goods  ?  What  is 
the  maxim  affecting  such  sales  ? 

A. — ^In  the  absence  of  any  express  warranty  upon  a  sale  of  goods,  the 
general  rule  is,  that  there  is  no  implied  warranty  as  to  their  quality  or 
goodness,  but  where  the  purchaser  relies  upon  the  vendor's  judgment  there 
is  an  implied  warranty.  The  maxim  is  caveat  emptor :  (Ohit.  Oont.  416^ 
11th  edit.) 

Q. — Is  a  warranty  made  subsequent  to  a  sale  valid  or  not  ?  Qive  the 
reasons  for  your  opinion. 

A. — No ;  a  warranty  made  after  a  sale  is  void  for  want  of  considera- 
tion :  (Ohit.  Oont.  51,  424,  11th  edit. ;  Roscorla  v.  Thomas,  8  Q.  B.  284.) 

Q. — ^What  remedies  has  the  vendee  of  a  warranted  chattel  on  breach  ci 
warranty  ? 

A, — He  may  either  use  such  breach  in  reduction  of  the  vendor's  claim 
for  compensation,  or  may  bring  an  action  thereon  against  him.  But  he 
cannot,  if  he  has  received  a  specific  article,  return  it  and  recover  the  price 
as  money  paid  on  a  consideration  which  has  failed.  This  latter  principle, 
however,  does  not  apply  to  manufactured  goods  which  have  never  been 
completely  accepted  ;  for  if  the  vendee  has  done  nothing  more  than  give 
the  article  a  fair  trial,  he  may,  on  discovering  the  defect,  return  it :  (Ohit. 
Oont.  427,  11th  edit. ;  Street  v.  Blaif,  2  B.  &  Ad.  156.) 

Q. — State  the  difference  between  the  sale  and  delivery  of  specific  goods 
on  condition  and  with  a  warranty. 

A . — ^The  non-performance  of  a  condition  precedent  before  any  default 
by  the  defendant  entitles  the  latter  to  consider  himself  freed  from  his 
liability  to  do  the  act  which  he  agreed  to  perform  after  such  condition 
precedent  should  have  been  executed  :  (Ohit.  Oont.  676,  11th  edit.) 

But  where  the  contract  of  sale  and  warranty  have  reference  to  a  specific 
article,  which  was  in  esse  at  the  time  of  sale,  then,  unless  there  be  a 
condition  in  the  contract  to  that  effect,  the  purchaser  is  not  entitled  to 
reject  the  article  when  delivered  on  the  ground  of  an  alleged  breach  of 
warranty,  and  the  fact  of  his  tendering  or  returning  such  article  to  the 
vendor  was  formerly  no  defence  to  an  action  for  the  price  :  (Ohit.  Oont. 
1 1th  edit.,  p.  427.)  Under  the  New  Procedure  it  can,  however,  be  set  up 
by  way  of  counter-claim :  (see  86  &  87  Vict.  c.  66,  s.  24,  sub-sect.  8.) 
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Q. — ^In  an  action  for  a  breach  of  warranty  what  is  the  measore  of 
damages  ? 

A. — The  difference  between  the  contract  price  of  the  article  supplied 
and  the  sum  proved  to  be  its  true  market  value :  (Chit.  Oont.  430,  11th 
edit.) 

Q. — What  is  the  meaning  of  a  del  credere  comnussion,  and  what  liability 
does  a  factor  incur  by  the  receipt  of  a  del  credere  commission  ? 

A. — ^The  name  del  credere  commission  has  been  taken  from  an  Italian 
mercantile  phrase  signifying  guarantee.  Such  an  agent  or  factor,  for  a 
higher  commission  than  is  usual,  guarantees  (as  a  surety)  the  due  payment 
to  his  employer  of  the  price  of  the  goods  sold :  (8m.  M.  L.  119,  7th  edit.  ; 
Chit.  Gont.  194,  11th  edit.) 

Q. — ^What  authority  does  an  agent  require  to  execute  a  deed  for  his 
principal,  so  as  to  bind  his  principal  ? 

A. — ^It  is  a  general  rule  that  an  agent  who  is  to  execute  a  deed  must  be 
appointed  by  deed  for  that  purpose  (a) :  (2  St.  0.  64,  8th  edit. ;  Sm. 
M.  L.  Ill,  7th  edit. ;  Chit.  Oont.  194,  11th  edit.) 

Q. — ^How  may  an  agent  be  empowered  to  sign,  on  behalf  of  his  prin- 
cipal, a  contract  whidi,  by  the  Statute  of  Frauds,  is  required  to  be  in 
writing  ?  and  does  he  need  a  written  authority  ? 

A. — The  first  and  third  sections  of  the  Statute  of  Frauds  require  that 
an  agent  who  signs  an  agreement  of  the  nature  therein  mentioned  shall 
be  authorised  by  writing  to  do  so ;  but  under  the  fourth  and  seventeenth 
sections  this  is  not  necessary,  and  accordingly  under  those  sections  a  verbal 
authority  to  the  agent  is  sufficient :  (Chit.  Gont.  69,  11th  edit.) 

Q- — ^Is  an  agent's  authority  revocable  after  a  part  execution  thereof  by 
the  agent. 

A. — ^No;  except  on  pajrment  by  the  principal  of  a  compensation  for 
the  labour  and  expense  which  may  have  been  incurred  by  the  agent  in  the 
conise  of  the  employment:  (Glut.  Gont.  197,  11th  edit.) 

Q- — ^If  an  agent  who  has  been  entrusted  with  the  sale  of  goods  sells 
them  after  his  agency  has  been  revoked,  can  the  principal,  in  any  and 
what  case,  maintain  an  action  for  their  recovery  against  the  purchaser  ? 

A. — The  principal  can  only  do  so  where  the  purchaser  has  had  notice 
of  the  revocation  of  the  agency,  as  by  the  Factors  Acts  the  agent  having 
possession  of  the  goods  has  power  to  dispose  of  them:  (see  Factors 
Acts,  4  Geo.  4,  c.  83;  6  Geo.  4,  o.  94;  d  &  6  Vict.  c.  39,  and  40 
ft  41  Vict.  c.  39.) 

Q. — ^What  is  the  extent  of  the  authority  which  the  master  of  a  ship 
has  to  bind  his  owners  by  contracts  made  by  him  during  the  voyage  ? 

(a)  To  this  role  there  is  an  ezoeption  in  the  case  of  two  joint  contractors,  one 
of  wbom  it  has  been  held  may  execute  a  deed  for  himself  and  the  other,  without  an 
aolhority  under  seal,  provided  he  execnte  '*  for  himself  and  the  other  in  the  presence 
of  thai  other:"  (Add.  Gont  606,  6th  edit.,  citing  BaU  v.  Dunatervilk,  4  T.  R.  818.) 
And  althou^  the  agent  of  a  corporation  aggregate  mnst  be  appointed  by  deed,  yet 
eertsis  agenoies  even  for  oorporations  may  be  done  without  an  authority  by  deed : 
(sM  Sb.  X.  U  106, 7th  edit) 
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• 

^.— 'The  master  of  a  ship  is  appointed  for  the  purpose  of  conducting 
the  navigation  of  the  ship  to  a  favourable  termination ;  and  accordingly, 
when  payments  must  be  made  in  the  course  of  the  voyage,  for  wluch 
ready  money  is  required,  and  the  ship  is  in  a  foreign  port,  where  the 
owner  has  no  agent ;  or  in  an  English  port,  but  at  a  distance  from  the 
owner's  residence ;  the  master  has  power,  as  incidental  to  his  appointment, 
to  borrow  money  on  the  owner's  credit  and  on  security  of  the  ship,  in 
order  to  make  such  payment :  (Ohit.  Oont.  201,  11th  edit.) 

Q. — ^To  what  extent  has  the  captain  of  a  vessel  power  to  sell  the 
cargo? 

A, — In  cases  of  urgent  necessity,  as  where  the  goods  are  perishable, 
and  there  is  no  alternative  but  total  loss,  or  where  money  is  needed  for 
the  purposes  of  the  voyage,  and  cannot  be  obtained  by  hypothecation  of 
the  vessel  or  partial  sale  of  the  cargo :  (Abbott,  12th  edit.  310.) 

Q. — ^Is  the  master  of  a  general  ship  liable  to  the  owners  of  goods  for 
damage  done  to  them  by  the  careless  stowage  of  the  stevedore  appointed 
by  the  charterer,  but  to  be  paid  by  and  act  under  the  captain's  order  ? 
(Hve  the  reason  for  your  answer. 

A. — ^He  is  not  liable.  Where  a  charter-party  contains  a  stipulation 
that  the  stevedore  shall  be  appointed  by  the  charterer,  the  master  is  not 
liable  for  injury  done  to  goods  by  the  negligence  of  the  stevedore,  in  the 
absence  of  any  contract  with  the  owner  of  the  goods,  or  interference  by 
the  master.  The  stevedore  is  not  appointed  by  ttie  master  and  is  not  his 
agent :  (Blaikie  v.  Stemhridge,  28  L.  J.  829,  0.  P.) 

Q. — ^Where  an  authority  is  given  to  three  persons,  if  one  exercised  the 
authority  would  the  principal  be  bound  ? 

A, — ^It  appears  not :  {Brown  v.  Andrew,  18  L.  J.  158,  Q.  B. ;  Chit. 
Oont.  202,  11th  edit.)  But  this  rule  would  seem  not  to  be  strictly 
followed  in  cases  of  mercantile  agency :  (see  Oodfrey  v.  Saunders,  8  Wils. 
78 ;  Dickson  v.  Lodge,  1  Starkie,  226.) 

Q. — ^Under  what  circumstances  is  a  principal  bound  by  the  acts  of  hia 
Bub-agent  ?         ^ 

A, — ^As  a  general  rule,  the  principal  is  not  liable  for  the  acts  of  a  sub* 
agent,  the  agent  having  no  right  to  delegate  his  authority.  But  if  the 
principal  ratify  the  acts  of  his  sub-agent  he  is  liable.  And  in  some  cases 
of  tort  the  principal  is  liable ;  especially  if  it  can  be  shown  that  the  sul>» 
agent  stood  in  the  relation  of  servant  to  the  principal :  (Chit.  Oont.  202, 
870,  11th  edit. ;  Sm.  M.  L.  109.  149,  and  note/,  7th  edit.) 

Q. — ^If  A.  be  authorised  to  make  a  valuation  of  goods,  is  such  valuation 
valid  if  made  by  A.'s  clerk  ? 

A. — ^As  an  agent  cannot  delegate  his  authority,  the  valuation  will  not 
be  good  if  made  by  A.'8  clerk;  unless,  indeed,  it  be  done  with  the  sanction 
of  the  principal,  or  in  accordance  with  the  usage  of  the  trade  :  (see  Ohit. 
Oont.  202,  870,  11th  edit. ;  Sm.  M.  L.  109,  149,  and  note,  7th  edit.) 

Q. — State  the  several  means  by  which  an  agent's  authority  can  be 
determined. 
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^.—1.  By  the  express  revocation  thereof  by  the  principal  or  by  his  own 
renunciation. 

2.  By  the  death  or  bankruptcy  of  himself  or  principal. 

3.  By  efflux  of  time  where  a  specific  period  is  fixed^  either  by  express 
agreement  or  by  the  usage  of  trade,  for  the  execution  of  the  act  to  be  done 
by  him. 

4.  By  the  execution  of  his  commission,  whereby  the  agent  becomes 
functus  officio'.  (Chit.  Cont.  196,  11th  edit.) 

Q. — ^If  an  agent  agrees  to  act  for  a  firm  in  partnership  for  a  term  of 
years,  is  the  contract  dissolyed  by  the  death  of  one  of  the  partners  during 
the  term? 

A. — ^Yes  ;  and  the  agent  cannot  sue  the  remaining  partner  for  not  con- 
tinning  him  during  the  remainder  of  the  term,  for  the  contract  has  refer- 
ence only  to  the  existing  partnership :  {T<isker  v.  Shepherd,  6  H.  &  N.  575  ; 
s.  c.  4  L.  T.  Eep.  N.  B.  19  ;  Chit.  Oont.  245,  11th  edit.) 

Q. — ^Wbo  is  the  proper  party  to  sue  on  a  contract ;  the  party  with  whom 
it  is  made  or  the  psjrty  from  whom  the  consideration  moves  ?  For  instance, 
if  a  contract  be  made  between  agents  for  their  respective  principals,  who 
can  sue  and  be  sued  ? 

A, — ^The  proper  party  to  sue  on  a  simple  contract  is,  as  a  general  rule, 
he  from  whom  the  consideration  moves ;  and  a  contract  duly  made  by  an 
agBDt  is  the  contract  of  the  principal,  from  which  it  follows  that  the  latter 
is  entitled  to  enforce  it  by  action  in  his  own  name.  If  the  principal  is 
disclosed,  then  he  must,  as  a  rule,  sue  upon  it  (a);  but  if  not  disclosed, 
either  he  or  his  agent  may  sue.  On  the  other  hand,  as  the  principal  can 
sue,  he  may,  when  discovered,  be  sued,  although  the  agent  contracted  as 
the  principal :  {Addison  v.  Crandasequi,  2  Bm.  L.  0. ;  Thompson  v. 
Davenport,  ift.) 

As  to  when  the  agent  is  liable,  see  infra, 

Q, — ^In  what  cases  is  an  agent  liable  on  contracts  entered  into  for  a 
principal  f 

A, — The  agent  is  personally  liable :  (1)  where  he  pledges  his  own 
personal  credit ;  or  (2)  conceals  his  principal ;  or  (8)  where  he  contracts 
as  agent,  yet  in  such  terms  as  to  bind  himself,  as  where  he  covenanted 
"  for  himself,  his  heirs,"  &c, ;  or  (4)  where  he  exceeds  his  authority  ;  or 
(5)  fraudulently  misrepresents  the  extent  of  his  authority :  (Ohit.  Oont. 
210,  11th  edit. ;  Paterson  v.  Gandasequi,  2  Sm.  L.  0.  360.) 

Q. — ^If  a  factor  or  agent  sells  goods  for  an  undisclosed  principal,  in 
whose  name  may  an  action  be  brought  for  the  goods  ?  And  what  is  the 
rule  of  set-off  applicable  in  these  cases  ? 

A, — ^As  above  stated  in  such  a  case,  either  the  undisclosed  principal  or 
the  factor  or  agent  may  sue.  But  the  right  of  the  principal  to  sue  would 
be  subject  to  any  set-ofF  the  debtor  might  have  against  the  factor  or  agent 

(a)  If  the  agent  has  a  special  property  or  interest  in  the  subject-matter  of  the  con- 
tract, as  in  the  case  of  a  factor,  a  carrier,  warehooseman,  and  an  auctioneer,  he  may 
sue  unless  the  principal  elect  to  try  the  action  in  his  own  name :  (Chit.  Oont.  216, 
11th  edit) 
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(bat  not  broker).  And,  generaUy  speaking,  in  actions  by  an  agent  against 
a  debtor,  whatever  would  be  a  defence  against  the  principal  would  be  so 
against  him  :  {(horge  t.  Claggett,  2  8m.  L.  0.  118 ;  8m.  M.  L,  157,  7th 
edit.) 

Q. — ^Wonld  it  make  a  difference  as  to  the  party  to  sue  if  the  contract 
were  onder  seal  ? 

A, — Tes ;  then  the  role  is  that  only  those  who  are  parties  or  privy  to 
a  deed  (inter  partes  relating  to  goods  and  chattels)  can  sne  upon  it :  (Sm. 
M.  L.  162,  7th  edit.)  By  the  8  &  9  Vict.  c.  108,  however,  an  immediate 
estate  or  interest  in  any  tenements  or  hereditaments,  and  the  benefit 
of  a  condition  or  covenant  respecting  any  tenements  or  hereditaments, 
may  be  taken,  although  the  taker  thereof  be  not  named  a  party  to  the 
same  indenture  :  (sect.  5.) 

Q. — ^What  is  the  main  essential  to  the  validity  of  a  deed  ?  In  case  of 
a  deed  made  between  A.  and  0.,  containing  a  covenant  by  0.  to  pay  to 
A.  moneys  for  the  use  of  6.,  which  of  the  two,  A.  or  B.,  is  the  proper 
person  to  sue  0.  for  the  breach  of  covenant  9 

A. — The  main  essentials  are  sealing  and  delivery.  In  the  case  put  A. 
is  the  party  to  sue  0.,  for  the  reason  before  stated. 

Q. — ^Is  it  necessary  that  a  condition  to  be  operative  in  a  deed  should  be 
in  the  deed  itself  ? 

A, — ^A  condition  may  be  in  the  same  deed  or  indorsed  thereon,  or  con- 
tained in  another  deed.  But  if  by  a  separate  instrument,  and  it  operates 
to  defeat  an  estate,  it  is  properly  a  defeasance  and  not  a  condition.  A 
condition  to  defeat  &  freehold  estate  must,  however,  either  be  in  the  same 
deed  or  in  one  executed  contemporaneously  with  the  principal  deed  :  (Pet. 
Abr.  167,  2nd  edit. ;  1  Sm.  Oomp.  738,  4th  edit.) 

Q. — ^A  factor  in  this  country  buys  for  a  merchant  abroad.  Can  the 
factor  be  sued  in  this  country?  On  what  principle  do  the  courts  pro- 
ceed? 

A, — ^Formerly  it  was  a  rule  that  where  a  British  agent  contracted  for 
a  foreign  principal,  the  British  agent  might  be  sued,  for  it  was  said  there 
was  no  responsible  employer  :  (see  8m.  M.  L.  170,  7th  edit.)  But  now 
the  rule  is  that  in  all  cases  of  this  kind  it  is  a  question  of  intention  ;  if 
it  is  clear  on  the  face  of  the  contract  that  the  agent  contracted  as  agent 
merely,  he  is  not  liable  and  cannot  be  sued :  (Oreen  v.  Kopke,  25  L.  J., 
N.  8.  297 ;  and  see  Obit.  Oont.  214,  11th  edit.) 

Q. — ^Who  are  the  parties  to  sue  and  be  sued  on  a  bill  of  lading  ? 

A. — Either  the  consignee  of  the  goods  or  the  indorsee  of  the  bill  may 
now  sue  upon  it  (18  &  19  Vict.  c.  Ill,  s.  1)  ;  formerly  the  indorsee  could 
not  sue  in  his  own  name  on  the  instrument,  but  he  might  have  sued  in 
trover  for  the  goods.  But  should  the  bill  direct  the  delivery  to  be  made 
"  to  A.  for  the  use  of  B.,''  B.  would  be  the  plaintiff.  The  carrier  is  made 
defendant:  (Ohit.  Gont.  468,  11th  edit.) 

Q. — Goods  are  shipped  for  London  consigned  to  A.  The  captain  signs 
two  bills  of  lading,  marked  first  and  second.     A.  indorses  the  first  to  B. 
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and  the  second  to  0.  The  goods  are  warehoused.  On  prodnction  of  the 
second  bill  of  lading  by  0.  the  goods  are  delivered  to  him.  What  remedy 
has  B.  ?  If  a  thief  had  stolen  the  second  bill  of  lading  from  0.  and  got 
deliveiy,  would  B.  and  0.  respectively  have  any  remedy,  and  against 
whom  ? 

A, — ^The  right  to  the  goods  is  in  the  first  indorsee.  B.  would, 
therefore,  have  a  remedy  against  0.  for  the  conyersion,  and  also  against 
A.,  but  not  against  the  warehousemen :  (see  Gurney  v.  Behrend,  8  E.  &  B. 
622 ;  and  Glyn  Mills  and  Co,  v.  The  East  and  West  India  Docks  Company, 
50  L.  J.  62,  Q.  B.)  In  the  second  case,  B.  could  both  prosecute  the 
thief  for  felony  and  sue  him  for  the  goods,  and  he  would  also  have  an 
action  for  damages  against  A.  G.  would  also  have  a  remedy  against  A.  for 
damages. 

Q. — ^What  will  constitute  a  partnership  with  regard  to  third  parties  ? 

A, — ^Traders  become  partners  between  themselves  by  a  mutrud  partici- 
pation of  profit  and  loss  ;  but  as  to  third  parties  they  are  partners  if  they 
share  the  profits  of  the  concern,  except  as  stated  post.  And  further,  if 
anyone  lends  his  name  and  credit  to  a  firm,  and,  as  the  phrase  is,  holds 
himself  out  to  the  world  as  a  partner  therein,  he  is  liable  for  its  engage- 
ments, and  that  whether  he  has  any  real  interest  in  the  firm  or  not :  (see 
Waugh  V.  Carver,  1  Sm.  L.  0.  and  notes ;  also  the  interesting  judgment 
of  Jessel,  M.E.  in  Pooley  v.  Driver,  46  L.  J.  Oh.) 

Q. — ^A.  Bells  his  business  to  B.,  giving  B.  the  right  to  use  his  name. 
B.,  using  A.'s  name,  continues  to  deal  with  0.,  as  A.  had  previously  done. 
C.  had  no  notice  of  the  transfer  of  the  business.  B.  fails,  owing  0. 
money.  Can  0.  recover  against  A.  ?  Would  it  make  any  difference  if  A., 
while  in  business,  had  never  traded  with  0.,  but  was  known  to  0.  as  a 
substantial  man  ?     Give  reasons. 

A, — ^Iq  this  case  A.  would  be  liable ;  for  the  fact  of  his  name  being  held 
out  was  an  inducement  for  persons  to  contract.  There  would  be  no 
difference  if  A.  had  never  traded  with  0. :  ( Waugh  v.  Carver,  1  Sm.  L.  0. ; 
and  see  Lindley  on  Partnership,  vol.  1,  p.  47.) 

Q. — ^If  Am.  lend  to  B.  and  Oo.  a  sum  of  money  upon  a  contract  in 
writing  that  A.  shall  receive  a  rate  of  interest  varying  with  the  profits  of 
the  trade  carried  on  by  B.  and  Oo.,  or  a  stated  share  in  such  profits,  will 
^ch  loan  constitute  A.  a  partner  with  B.  and  Oo.  ? 

A. — ^No  ;  the  28  &  29  Vict.  c.  86,  expressly  enacts  that  this  shall  not 
of  itself  constitute  the  lender  a  partner  with  the  persons  carrying  on  the 
trade,  &c.,  or  render  him  responsible  as  such  :  (sect.  1.)  But  in  case  the 
firm  becomes  bankrupt,  &c,,  the  lender  cannot  recover  any  part  of  his 
principal,  profits,  or  interest  until  the  other  creditors  of  the  firm  for  value 
have  been  satisfied :  (sect.  5.)  (a) 

Q. — Oould  partners  sue  each  other  at  law,  and  for  what  claims  ? 
^.— Where  an  account  had  been  taken  and  a  final  balance  struck,  a 
partner  might  sue  at  law  for  what  appeared  to  be  due  to  him  on  such 

(a)  TbiB  qae«ti<m  was  aaked  by  the  Examiners  in  the  Conveyancing  Division,  but 
we  biava  thonght  it  would  be  more  appropriately  placed  here. 
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balance  from  his  copartner.  So  one  partner  might  sue  another  for  moneys 
received  to  the  separate  use  of  the  former  and  wrongfully  carried  to  the 
partnership  aoconnt ;  also  for  debts  dne  before  the  partnership.  Subject 
to  these  and  a  few  other  exceptions,  the  general  role  of  law  was,  that 
between  partners  no  action  (a)  conld  be  maintained  for  work  and  labour 
or  money  expended  on  account  of  the  partnership :  (see  Ohit.  Oont.  230, 
11th  edit.)  Under  the  new  law  one  partner  can  sue  another  in  the 
Common  Law  Division  in  the  above  cases,  but  the  Equity  Division  retains- 
its  exclusive  jurisdiction  in  dissolving  partnership  and  ta^ng  the  accounts : 
(36  &  87  Vict.  c.  66,  s.  35.) 

Q. — ^A.  and  6.*aTe  partners  in  trade ;  A.  improperly  uses  the  partnership- 
name  by  making  a  promissory  note  in  the  name  of  the  firm ;  B.  is  com- 
pelled to  pay  the  note.     Has  B.  any  and  what  remedy  against  A.  ? 

A. — ^Tes ;  B.  may  by  action  recover  the  money  so  paid  from  A.,  a» 
money  paid  to  his  use ;  this  was  another  exception  to  the  above  rule : 
(Chit.  Oont.  234,  11th  edit.) 

Q. — State  the  general  rules  regulating  the  liability  of  partners  for  the 
acts  of  each  other. 

A, — ^It  is  a  general  rule  that  each  partner  is  the  accredited  agent  of  the 
rest,  and  may  bind  the  firm  by  simple  contracts  in  all  matters  incident 
to  the  business  of  the  firm ;  as  by  bill,  note,  (b)  or  receipt ;  and  may 
even  give  a  valid  release  by  deed,  but  he  cannot  in  other  cases  bind  the 
firm  by  deed  unless  he  have  express  authority  by  deed  for  that  purpose, 
nor  by  submission  to  arbitration.  So,  in  some  cases  of  tort  by  one 
partner,  the  others  would  be  liable,  as,  damage  done  by  running  down  a 
ship.  But  in  no  cases  of  fraud  will  the  acts  of  one  partner  bind  the  others 
where  there  is  collusion  between  him  and  the  party  with  whom  he  deals  ^ 
(see  Sm.  M.  L.  tit.  "  Partners.*') 

Q-— What  is  meant  by  "  stoppage  in  transitu,"  and  how  is  the  righi 
lost? 

A. — Stoppage  in  transitu  is  that  right  which  a  vendor  of  goods  sold 
on  credit  has  to  stop  them  while  on  their  way  to  the  vendee,  when  he 
becomes  bankrupt.  The  assignment  by  the  vendee  of  the  bill  of  lading  ta 
a  third  person  for  value  without  notice  of  the  bankruptcy  will  defeat  the 
vendor's  right  to  stop  in  transitu  (Lickbarrow  v.  Mason,  1  Sm.  L.  0.  388)^ 
or  the  transfer  of  the  document  of  title  to  the  goods  (40  &  41  Vict.  c.  39, 
s.  5),  or  if  a  new  transitus  is  given  to  the  goods.  So  if  the  goods  were  put 
on  board  the  consignee's  own  ship  to  be  carried  for  and  at  the  ri^k  of  the 
consignee  ;  or  if,  while  in  the  vendor's  warehouse,  he  receives  rent  for  them 
from  a  purchaser  of  the  vendee :  (Chit.  Oont.  400,  11th  edit.) 

(a)  As  to  the  action  of  accoant  in  snch  caBes,  see  Sm.  M.  L.  siq). ;  Berr  v.  Berr,. 
12  0.  B.  2. 

(6)  Bat  partners  in  legal,  medical,  mining,  and  farming  partnerships  cannot  bind 
the  firm  by  bill  or  note :  (see  Sm.  M.  L.  44,  7th  edit.)  Nor  can  railway  oompanies 
do  BO :  (^Bateman  v.  TA«  Alid-  Wales  Railway  Company,  L.  Rep  1  G.  P.  499.)  Nor 
companies  registered  under  the  Companies  Act,  1862,  imless  such  a  power  can  be 

fathered  from  a  fair  eonstmction  of  the  articles  of  association :  {^Penmian  Raihoa^ 
hmpany  v.  Thamts,  ^c,  Insurance  Company ^  L.  Rep.  2  Ch.  App.  617.} 
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Q. — Giye  an  instance  of  stoppage  in  transitu. 

A. — ^If  a  factor  abroad  were  to  consign  goods,  ex,  gr,  corn,  to  a 
merchant  here,  and  before  the  goods  have  reached  the  merchant  he  becomes 
bankrupt,  the  factor  abroad  would  have  a  right  (if  the  right  be  not  lost) 
to  prevent  the  com  being  delivered  to  the  bankrupt  merchant  or  his 
trustee.  Mere  notice  to  the  holder  of  the  goods  is  sufficient :  {Lickharrow 
y.  Mason,  1  Sm.  L.  0.) 

Q. — ^What  is  a  bottomry  bond  ?     Define  it. 

A, — ^A  bottomry  bond  is  a  form  of  instrument  used  for  the  purpose  of 
hypothecating  a  vessel,  by  the  master  when  in  foreign  parts,  for  the 
purpose  of  raising  money  for  necessary  repairs  of  the  ship.  The  *'  bottom  "^ 
or  keel  of  the  ship  (which  implies  the  whole  vessel)  becomes  pledged  for 
the  repayment  of  the  money ;  it  is  not  payable  unless  the  ship  arrives 
home,  and  where  there  are  several  the  last  has  priority. 

Q. — What  is  a  charter-party,  and  what  a  bill  of  lading  ? 

A. — ^A  charter-party  is  an  agreement  for  the  hire  of  a  vessel,  made- 
between  either  the  owner  or  master  of  the  ship  on  the  one  part,  and 
the  owner  of  goods  on  the  other,  for  the  conveyance  of  the  goods  for  a 
certain  voyage  (or  time)  at  a  fixed  amount  of  freight :  (2  St.  0.  139>  8th 
edit.) 

A  bill  of  lading  is  an  instrument  used  for  authenticating  the  transfer 
or  assignment  of  goods  sent  from  beyond  seas  to  a  party  resident  here. 
In  form  it  is  a  receipt  from  the  captain  of  a  vessel  to  the  shipper  of  goods, 
undertaking  to  deliver  them  (on  payment  of  the  freight)  to  the  person 
whose  name  is  mentioned  in  the  bill,  or  indorsed  thereon  by  the  shipper. 
The  deliveiy  of  this  instrument  passes  the  property  in  the  goods  to  the 
holder  or  indorsee :  (2  St.  0.  48,  8th  edit.) 

Q. — What  is  meant  by  the  term  demurrage  ?  and  give  an  instance  where 
a  sldpowner  may  recover  in  respect  thereof  against  his  charterer. 

A, — ^The  merchant  usually  covenants  to  load  and  unload  within  a 
specified  time,  or,  if  he  detain  the  ship  for  a  longer  time,  which  he  some- 
times receives  liberty  to  do,  to  pay  a  daily  sum  which,  as  well  as  the 
delay  itself,  is  called  demurrage.  With  respect  to  the  time  allowed  for 
loading  and  unloading,  it  is  held,  that  the  merchant  must  pay  demurrage 
for  any  delay  beyond  the  arranged  period,  even  though  not  attributable  to 
his  fault,  but  to  some  unforeseen  impediment  to  her  loading  or  unloading, 
such  as  the  crowded  state  of  the  docks ;  for  he  has  expressly  engaged  and 
is  bound  by  the  terms  of  his  own  positive  contract :  (Smith's  Mercantile 
Law,  298,  7th  edit.) 

Q. — ^Define  general  average  and  particular  average. 

A. — General  average  is  a  term  used  in  maritime  commerce  to  express- 
the  contribution  wluch  the  owners  of  the  ship,  freight,  and  carga 
contribute  for  the  relief  of  those  persons  who,  for  the  preservation  of  the 
ship  and  the  goods  and  lives  on  board,  have  sacrificed  their  own  property 
by  casting  it  into  the  sea  :  (see  Sm.  M.  L.  828-330,  7th  edit.) 

Particular  average  signifies  a  partial  loss  sustained  by  the  assured  of  a 
ship  or  cargo  not  connected  with  the  loss  of  any  other  property,  and  not 
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occasioned  by  a  general  average  contribution :  (a)  (see  Add.  Gont.  650, 
drd  edit. ;  Sm.  M.  L.  364,  &c.,  7th  edit.) 

Q. — A  ship  having  been  wrecked,  how  mnst  the  shipowner  proceed  in 
order  to  insure  the  loss  being  treated  as  total  ? 

A. — He  must  within  a  reasonable  time  give  notice  of  the  abandonment 
of  the  ship,  so  as  to  give  the  underwriters  a  chance  to  recover  her,  or 
what  remains  of  her :  (see  8m.  M.  of  0.  L.  tit.  "  Insurers  and  Insured.") 

Q, — ^Explain  the  meaning  of  the  expression  *'  jettison." 
A, — ''  Jettison  "  is  the  voluntary  throwing  overboard  of  goods  or  mer- 
chandise in  time  of  distress :  (2  St.  0.  130,  8th  edit.) 

Q, — ^How  are  British  ships  held  and  transferred  ? 

A. — They  are  held  in  shares,  of  which  there  are  sixty-four,  and  sixty- 
four  individuals  may  now  be  registered  as  owners :  (43  &  44  Vict.  c.  18.; 

A  registered  ship,  or  any  share  therein,  is  transferred  by  bill  of  sale 
containing  a  description  of  the  ship,  according  to  the  form  in  the 
Merchant  Shipping  Act,  1854,  executed  in  the  presence  of,  and  attested 
by  one  witness  at  least,  and  registered  at  the  port  at  which  the  ship  is 
registered.  The  transferee  must  make  the  necessary  declaration,  which  is 
registered  in  like  manner :  (see  Will.  P.  P.  65,  10th  edit.) 

Q. — ^A.  and  B.,  partners,  bring  an  action  for  a  client  0. ;  when  the 
-cause  is  at  issue  A.  dies  ;  B.  continues  the  action  and  fails  ;  0.  afterwards 
refuses  to  pay  the  costs  incurred.     Who  should  sue  0.  for  the  costs  ? 

A. — ^Formerly  B.  the  surviving  partner,  must  have  sued  0.  for  the  costs 
(Arch.  New  Pract.  27,  2nd  edit.) ;  but  A.'s  representative  may  now  be 
joined  with  him  :  (Ord.  XVL,  r.  1.) 

Q. — ^If  there  be  two  joint  obligors  in  a  bond,  and  one  dies,  against 
whom  should  the  action  be  brought  ? 

A. — ^The  action  was  formerly  brought  against  the  surviving  obligor ;  for 
it  was  a  rule,  that  in  case  of  a  joint  conti*act  respecting  personalty,  if  one 
of  the  parties  died,  his  executor  or  administrator  was,  at  law^  discharged 
from  liability  (see  references  infra) ;  but  now  the  representative  of  the 
deceased  may  be  joined :  (Ord.  XVI.,  r.  4.) 

Q. — ^If  a  joint  promise  is  made  by  A.  and  B.  to  0.,  who  are  all  dead^ 
leaving  executors,  who  are  the  parties  to  sue  and  be  sued  ? 

A. — The  executors  of  0.  should  sue  the  executors  of  A.  and  B. :  (see 
mpra.) 

Q. — ^Will  a  covenant  not  to  sue  given  by  one  of  two  joint  creditors 
operate  as  a  release  ? 

A, — ^No ;  the  covenant  so  entered  into  by  one  cannot  be  pleaded  in 
bar  as  a  release  of  the  joint  action  by  both :  (Add.  Oont.  921,  5th  edit. ; 
Walmsley  v.  Cooper,  11  Ad.  &  E.  221.) 

Q. — A  testator  dies  leaving  a  right  of  action  for  money  due  to  him 

(a)  Mr.  Phillips  defines  particular  average  to  be  *'  a  loss  borne  wholly  by  the  party 
•on  whoM  property  it  takes  pace  :**  (sect.  1422.) 
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Upon  bond,  and  also  a  right  of  action  for  libel  or  slander.  Oan  his 
executors  maintain  an  action  in  respect  of  both  or  either  and  which  of  the^ 
above  rights  of  action  of  their  testator  ? 

A. — ^The  execntors  may  sue  on  the  bond,  but  they  cannot  sue  for  the 
libel  or  slander ;  the  maxim  Actio  personcUis  moritur  cum  persond  applying 
in  the  last  case :  (see  Broo.  Max.  703-708,  2nd  edit.) 

Q. — ^As  a  general  mle,  should  an  action  against  a  carrier  for  the  loss  of 
goods  be  brought  by  the  consignor  or  consignee  ?  And  give  instances  of 
exceptions  to  the  rule. 

A. — Generally  speaking  the  consignee  is  the  proper  plaintiff  if  the 
goods  be  lost;  for  the  law  presumes  the  contract  for  the  carriage  is 
between  him  and  the  carrier.  But  if  the  carrier  is  employed  by  the  con- 
signor, and  the  goods  are  at  his  risk;  or  if  they  are  merely  sent  for 
approval,  or  the  property  therein  has  not  passed  to  the  consignee,  or  the 
consignor  retains  a  special  property  therein,  then  the  consignor  should 
sue  :  (Ohit.  Cont.  467,  11th  edit.) 

Q, — A.  orders  goods  of  B.  to  be  sent  by  carrier,  0.,  who  receives  but 
loses  the  goods ;  A.  refuses  to  pay  for  them.  What  remedy  have  the 
parties,  and  against  whom  ? 

A. — ^In  the  case  given,  B.  can  compel  A.  to  pay  for  the  goods  by  action 
for  goods  sold  and  delivered,  for  after  the  delivery  to  the  carrier  the 
property  in  the  goods  passed  to  A.,  and  the  goods  were  at  his  risk. 
And  as  a  natural  consequence  A.  can  sue  the  carrier  for  the  loss: 
(Chit,  sup.) 

Q. — ^If  I  insure  the  goods  of  another  person  for  my  own  benefit  against 
loss  by  fire  or  perils  by  the  sea,  have  I  any  remedy  against  the  insurance 
office  or  underwriters  in  the  event  of  a  loss?  Give  a  reason  for  your 
answer. 

A. — "So ;  because  an  insurance  is  a  contract  for  indemnity :  (Oodaall 
V.  Boldero,  2  Bm.  L.  0.,  and  the  notes  there.) 

Q. — Can  a  person  lawfully  receive  more  than  5  per  cent,  interest^  and, 
if  so,  on  what  security  ? 

A. — ^A  person  may  now  receive  more  than  5  per  cent,  interest  on  any 
security,  as  the  laws  against  usury  are  repealed  by  the  17  &  18  Vict.  c.  90 : 
(2  St.  0.  95,  8ih  edit.) 

Q. — ^Mention  some  of  the  alterations  in  the  law  made  by  the  Mercantile 
Law  Amendment  Act,  1856. 

A. — ^They  are  the  following  : — ^That  a  surety  paying  a  debt  is  entitled  to 
aU  securities  held  by  the  creditor :  (sect.  1.)  Oii  the  breach  of  a  contract 
to  deliver  specific  goods  for  a  price  in  money,  the  jury,  by  leave  of  the 
presiding  judge,  may  find  what  the  goods  are,  and,  by  leave  of  the  court 
or  a  judge,  execution  may  issue  for  the  goods  on  pajrment  of  the  sum 
found  to  be  due  for  the  same :  (sect.  2.) 

It  is  no  longer  necessary  that  a  consideration  for  a  guarantee  should 
appear  in  the  writing  evidencing  the  guarantee,  as  was  formerly  necessary  : 
(sect.  8.) 

Merchants'  accounts  are  now  placed  on  the  same  footingwith  respect  to 
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the  time  for  bringing  an  action  thereon  as  other  simple  contract  debts  : 
<8ect.  8.) 

Absence  beyond  seas,  or  imprisonment  of  a  creditor,  is  no  longer  a 
lability :  (sect.  10.) 

And  if  one  of  several  contractors  is  abroad,  the  statute  now  nms  against 
those  residing  here ;  bat  a  judgment  obtained  against  those  here  cannot 
be  pleaded  in  bar  to  proceedings  against  those  abroad  when  they 
return :  (sect.  11.) 

The  provisions  of  the  9  G^.  4,  c.  14,  ss.  1,  8,  extended  to  acknowledg- 
ments by  duly  authorised  agents :  (sect.  13.) 

Part  payment  by  one  contractor,  &c,,  is  not  to  take  a  debt  ont  of 
the  statute  against  another  co-contractor,  &c. :  (sect.  14  of  19  &  20  Vict. 
c.  97.) 

Q. — ^In  what  order,  must,  in  strictness,  an  executor  pay — specialty  debts 
«— simple  contract  debts — ^funeral  expenses — ^testamentary  expenses — ^rent 
—specific  legacies  ;  and  general  legacies  ? 

A. — (1)  Seasonable  funeral  and  testamentary  expenses  ;  (2)  if  testator 
died  after  1869,  specialty  debts,  arrears  of  rent,  and  simple  contract  debts ; 
^8)  specific  legacies ;  (4)  general  legacies. 

Q. — ^What  is  the  law  as  to  the  payment  of  the  debts  of  relations  and 
third  parties  ? 

A, — ^The  law  is  the  same;  this  fact  neither  gives  a  preference  nor 
operates  as  a  prejudice. 

Q. — ^What  is  the  general  common  law  rule  as  to  interest  on  a  debt  in 
the  absence  of  any  express  stipulation  to  pay  it,  and  how  may  a  creditor 
make  his  debt  carry  interest  ?  How  does  the  stat.  8^4  Will.  4,  c.  42, 
^ect  this  ? 

A. — The  rule  is,  that  the  law  does  not  imply  a  contract  by  the  debtor 
io  pay  interest  unless  such  be  the  usage  of  trade.  To  this  rule,  however, 
bills  of  exchange,  promissory  notes,  and  over-due  money  bonds  form  an 
exception.  And  now,  by  the  8  &  4  Will.  4,  c.  42,  s.  28,  a  current  rate 
of  interest  upon  all  debts  or  sums  certain  may  be  iJlowed  by  a  jury  to  a 
creditor,  from  the  time  such  debts  or  sums  were  to  be  paid,  if  payable  by 
«  written  instrument  at  a  certain  and  specified  time  ;  but  if  not  so  payable, 
then  from  the  time  a  written  demand  for  payment  is  made  and  notice 
given  that  interest  will  be  claimed  from  then  until  payment :  (see  Chit. 
Pont.  600,  11th  edit.) 

Q. — ^When  can  the  vendor  of  goods  recover  from  the  vendee  interest  on 
the  price  of  the  goods  sold  ? 

A, — Where  there  is  an  express  contract  to  pay  interest ;  or  a  notice 
given  under  8  &  4  Will.  4,  c.  42,  s.  28,  claiming  interest ;  or  if  the  goods 
.are  to  be  paid  for  by  a  bill,  at  a  cert^  date,  and  the  bill  is  not  given, 
interest  on  the  price,  from  the  time  the  bill  would  have  become  due, 
is  recoverable  under  the  clause  for  goods  sold  and  delivered,  without  such 
notice:  (Chit  Oont.  600,  11th  edit.) 

Q. — What  is  the  law  as  to  appropriation  of  pajrments— thus,  where  a 
^debtor  pajrs  money  to  his  creditor,  who  has  two  distinct  debts  due  to  him. 
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^hich  of  the  two  has  the  right  to  direct  to  which  debt  the  pa3rment  shall 
he  applied?  In  the  absence  of  any  express  appropriation,  how  will  it  be 
applied  ? 

A, — ^The  debtor  has  the  first  right  of  appropriating  the  payment ;  but 
if  he  neglects  to  do  so  the  creditor  may  appropriate  it  to  which  debt  he 
pleases.  It  is  not,  however,  essential  that  the  debtor  should  make  an 
express  appropriation  at  the  time  of  payment ;  if  circumstances  show  an 
intention  to  appropriate  to  a  particular  debt,  the  creditor  is  bound  thereby. 
If  neither  party  appropriates,  the  law  will  do  so  to  the  earlier  items  of 
account:  (see  Chit.  Oont.  689-694,  11th  edit.) 

Q. — ^How  far  are  contracts  and  the  remedies  thereon  affected  by  statute  ? 
State  what  you  know  on  the  subject. 

^.— >As  before  fully  shown,  certain  contracts  are  by  the  Statute  of 
Prauds,  by  the  9  Geo.  4,  c.  1 4,  and  other  Actb,  required  to  be  in  writing, 
■and  some  are,  by  the  8  &  9  Vict.  c.  106,  required  to  be  by  deed.  If  not 
in  writing,  in  some  cases  the  particular  statute  says  that  no  action  shall 
be  brought,  in  others  that  the  contract  is  invalid.  The  remedies  given 
by  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  o.  125),  were 
•specific  performance  in  certain  cases,  and  by  21  &  22  Vict.  c.  27,  courts 
of  equity  might  award  damages  in  addition  to  specific  performance. 
The  Equity  Division  retains  its  exclusive  jurisdiction  as  to  the  specific  per- 
formance of  contracts  relating  to  real  estates  :  (86  &  87  Vict.  c.  66,  s.  84, 
«ub-8ect.  8.) 

2.  Ouarcmtees. 

Q. — ^What  is  the  nature  of  a  guarantee  ? 

A. — ^It  is  a  collateral  promise,  in  writing,  to  answer  for  the  debt, 
default,  or  miscarriage  of  another,  who  remains  primarily  liable  for  such 
debt,  &c. :  (Chit.  Oont.  475,  11th  edit. ;  Birkmyr  v.  Darnell,  1  Sm.  L.  0. 
526.) 

Q. — ^Describe  the  legal  incidents  of  a  guarantee,  (a) 

A. — ^It  must  be  in  writing,  signed  by  the  party  to  be  charged  or  his 
lawful  agent,  otherwise  it  cannot  be  sued  upon :  (29  Gar.  2,  c.  8,  s.  4 ; 
Birkmyr  v.  Darnell,  sup.)  It  must  contain  a  promise  to  pay  and  the  name 
of  the  person  to  whom  the  promise  is  made.  It  requires  a  consideration : 
but  that  need  not  now  appear  in  the  instrument  (19  &  20  Vict.  c.  97,  s.  8), 
as  was  formerly  necessary :  {Wain  v.  Warlters,  2  Sm.  L.  0.  251.)  So  a 
guarantee  must  be  stamped  before  it  can  be  given  in  evidence,  if  the 
principal  contract  would  require  a  stamp :  (Sm.  M.  L.  470,  7th  edit.) 

Q. — ^Must  a  guarantee  for  a  third  party  be  in  writing,  or  will  a  verbal 
promise  be  sufficient  ? 

A. — As  above  stated,  the  Statute  of  Frauds  prevents  a  verbal  gurantee 
from  being  sued  upon :  (29  Gar.  2,  c.  8,  s.  4.)  Formerly,  if  a  party 
admitted  that  he  had  made  a  binding  guarantee  by  paying  money  into 
court  on  a  count  charging  him  with  it,  that  rendered  proof  of  a  written 
instrument  unnecessary :  (Sm.  M.  L.  461,  7th  edit.)    Again,  it  must  be 


(a)  Alao  asked  thus :  VThat  an  the  reqnifli^es  of  an  nndertaking  to  pay  the  debt  of 
another  ? 
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borne  in  mind  that  the  statate  only  applies  where  the  person  whose  debt,, 
&c.,  is  guaranteed  is  still  to  continue  Hable  :  (Birknu/r  v.  Darnell,  sup,) 

Q. — In  what  way,  other  than  by  a  memorandum  in  writing,  can  a. 
person  render  himself  liable  for  the  debts  of  another  ? 

A, — ^Where  a  third  person  accompanies  another  who  orders  goods  for 
which  the  seller  refuses  to  give  the  latter  credit,  and  the  third  party 
promises  to  pay  for  them,  his  verbal  promise  is  sufficient  to  render  him. 
liable ;  the  goods  being  in  fact  sold  to  the  third  party,  though  delivered 
to  the  other.  But  if  a  party  who  orders  the  goods  be  treated  by  the 
seller  as  the  debtor,  a  verbal  promise  by  a  third  party  will  not  render  him 
liable.  The  question  is  to  whom  was  credit  given?  and  this  must  in 
general  be  decided  by  a  jury :  (see  Sm.  M.  L.  465,  7th  edit.) 

Q. — ^In  a  guarantee  on  behalf  of  a  third  person  must  any  consideration 
be  stated,  and  how,  and  of  what  kind  should  it  be  ? 

A, — ^Formerly  a  consideration  must  have  appeared  in  the  writing^ 
(Wain  V.  Warlters,  sup.);  but  by  the  19  &  20  Vict.  c.  97,  it  is  not  now 
necessary  that  the  consideration  should  appear  in  the  writing  or  by 
necessary  implication  from  a  vmtten  document :  (see  sect.  8  ;  2  St.  0. 104,^ 
8th  edit.) 

As  to  the  kind  of  consideration,  in  general  any  act  in  the  nature  of  a 
benefit  to  the  person  promising,  or  any  act  which  is  a  detriment  to  him 
to  whom  the  promise  is  made,  is  sufficient :  (see  Sm.  M.  L.  467,  468, 
7th  edit.) 

Q. — ^What  is  a  continuing  guarantee?  A.  and  B.  jointly  guarantee 
payment  of  a  debt  due  from  0.  Under  what  circumstances  might  A.  and 
B.,  or  either  of  them,  be  released  without  any  action  of  their  own  ? 

A, — ^A  continuing  guarantee  is  one  which  is  not  confined  to  any  one 
transaction,  but  which  exists  until  the  credit  be  recalled  by  notice :  (Chit. 
Oont.,  9th  edit.,  495.)  A.  and  B.  would  be  released  by  the  creditor'a 
releasing  the  principal  debtor,  or  agreeing  to  release,  or  by  agreeing  for 
yaluable  consideration  to  give  him  time,  without  reservation  of  rights, 
against  the  sureties,  and  in  many  other  cases:  (see  Ohit.  Oont.,  9th 
edit.,  497.) 

Q.-^ive  an  instance  of  how  a  surety  for  the  payment  of  a  debt  due 
from  a  third  party  can  be  discharged  from  his  liability  by  the  conduct  of 
the  creditor. 

A, — ^Any  enlargement  of  the  time  of  payment  by  a  binding  contract 
which  ties  up  the  hands  of  the  creditor,  and  prevents  him  from  suing  the 
principal  debtor  upon  the  original  obligation,  discharges  the  surety,  inas- 
much as  the  situation  of  the  surety  is  varied  and  his  liability  prolonged 
beyond  what  was  originally  contemplated  (Coomb  v.  Woolf,  3  Bing.  1 68 ; 
2  St.  0.  104,  8th  edit.) ;  or  by  B.,  the  creditor,  accepting  payment  other- 
wise than  in  money — e.g,  in  country  bank  notes,  the  surety  is  not  liable  if 
the  notes  are  not  paid :  (Ohit.  Oont.,  p.  504,  11th  edit.) 

Q. — ^If  one  of  several  sureties  is  called  on  to  pay  the  whole  of  a  gua- 
ranteed debt,  has  he  any,  and  if  any  what,  remedy  against  the  principal 
debtor  and  co-sureties  respectively  ? 

A, — ^He  may  recover  against  the  principal  all  moneys  which  he  has  paid 
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upon,  or  aay  damages  whicli  be  has  incurred  under  his  guarantee,  and  as 
against  his  co-sureties  he  is  entitled  to  contribution  for  the  sum  he  has 
paid  in  excess  of  his  proportion  of  the  demand ;  and  by  19  &  20  Vict. 
c.  97,  s.  5,  he  is  entitled  to  have  the  benefit  of  all  sectirities  held  by  a 
creditor,  and  to  use  his  name,  if  necessary,  to  recover  upon  them,  and 
pajrment  by  him  cannot  be  pleaded  as  a  satisfaction  of  the  debt,  but  as 
against  co-sureties  he  can  only  recover  the  fair  proportion  :  (Chit.  Oont. 
505,  11th  edit.) 

Q. — ^When  does  the  right  of  the  surety  in  a  guaranty  to  compel  the 
principal  to  indemnify  him  arise  ?  and  how  may  he  then  be  able  to 
improve  his  position  with  regard  to  that  principal  ? 

A. — On  paying  the  debt  he  may  proceed  as  above  stated. 

Q. — ^A.  B.,  in  the  presence  of  a  witness,  makes  a  representation  con- 
cerning the  character  of  a  third  party,  upon  which  credit  is  given  to  the 
latter ;  such  representation  proving  false,  can  an  action  be  successfully 
maintained  against  A.  B.  ? 

A. — ^No ;  for  by  9  Geo.  4,  c.  14,  it  is  enacted  that  no  action  shall  be 
brought  to  charge  any  person,  by  reason  of  any  representation  or  assurance 
made  or  given  concerning  or  relating  to  the  conduct,  credit,  ability,  trade, 
or  dealings  of  any  other  person,  to  the  intent  or  purpose  that  such  other 
person  may  obtain  credit,  money,  or  goods  upon  (a)  unless  such  represen- 
tation or  assurance  be  made  in  writing,  signed  by  the  party  to  be  charged 
therewith : ''  (see  2  St.  0.  103,  8th  edit.) 

Q. — Should  you  advise  that  an  action  would  lie  upon  the  following 
guarantee  : — ^To  A.  B.  I  agree  to  pay  for  whatever  goods  you  should  sell 
to  0.  D.,  in  case  of  his  making  default  in  the  payment  thereof.     E.  F.  ? 

A. — ^There  being  a  consideration  and  a  promise  I  should  advise  an 
action  to  be  brought :  (see  Sm.  M.  L.  sup,) 

Q. — ^If  a  guarantee  is  given  to  several  persons  who  are  not  themselves 
interested  in  the  subject-matter  of  the  guarantee,  who  must  be  the  parties 
to  sue  on  the  guarantee  ? 

A. — ^If  the  persons  to  whom  the  guarantee  is  given  are  entire  strangers 
to  the  consideration,  they  cannot  sue  in  their  own  names ;  therefore,  the 
person  from  whom  the  consideration  moves  must  be  the  plaintiff :  (see 
Chit.  Gont.  53,  11th  edit.,  and  the  cases  there  considered.) 

Bills  of  Exchange,  Promissory  Notes,  arid  Cheques, 

Q. — ^Define  a  bill  of  exchange. 

A, — ^It  is  an  unconditional  order  in  writing,  addressed  by  one  person  to 
another,  signed  by  the  person  giving  it,  requesting  the  person  to  whom  it 
is  addressed  to  pay  on  demand  or  at  a  fixed  or  determinable  future  time 
a  sum  certain  in  money  to  or  to  the  order  of  a  specified  person  or  to 
bearer :  (45  &  46  Vict,  c  61,  s.  3  (1).  (b) 

(a^  So  in  the  Act 

(hS  An  iiutmiiMiit  bad  as  a  faOl  of  ezohange  may  be  good  as  a  pronuBSory  note: 
(fUfer  V.  MarskaU,  8  L.  T.  Rep.  N.  &  858.) 
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Q. — ^Define  a  promissorj  note. 

A. — It  is  an  unconditional  promise  in  writing  made  by  one  person  to 
another,  signed  by  the  maker,  engaging  to  pay  on  demand,  or  at  a  fixed 
or  determinable  time  a  sum  certain  in  money  to,  or  to  the  order  of,  a 
specified  person,  or  to  bearer :  (45  &  46  Vict.  c.  61,  b.  83  (1).) 

Q. — Define  a  cheque. 

A. — ^A  bill  of  exchange  drawn  on  a  banker,  payable  on  demand :  (45 
&  46  Vict.  c.  61,  s.  73.)  (a) 

Q. — ^What  is  the  effect  of  crossing  a  cheqae,  and  what  is  the  effect  of 
crossing  it  with  the  name  of  a  banking  firm  ? 

A. — ^The  effect  of  simply  crossiDg  a  cheqae  is  to  make  it  payable  only 
to  or  through  some  banker.  If  crossed  with  the  name  of  a  banking  firm 
it  can  only  be  paid  to  or  through  that  firm :  {lb.,  s.  79.)  (6) 

Q. — ^A  cheque  on  a  banker,  payable  on  demand  to  A.  or  order ;  the 
indorsement  purports  to  be  by  A.,  bat  is  foiged.  The  banker  pays  the 
cheqae — ^is  he  responsible  ? 

A. — ^No ;  if  a  cheque  payable  to  order  on  demand  purports  to  be 
indorsed  by  the  person  to  whom  it  is  made  payable,  the  banker  is 
authorised  to  pay  it  to  the  bearer :  {lb,,  s.  60.)  (c) 

Q. — ^A.,  owing  money  to  B.,  draws  a  cheqae  on  a  London  joint  stock 
bank  to  B.'s  order,  crosses  it  "  and  Co.,"  and  marks  it  "  not  negotiable." 
B.  receives  it,  and  indorses  it,  but  it  is  stolen  from  him,  presented  through 
some  bankers,  and  paid.  What  (if  any)  remedy  has  B.  against  the  joint 
stock  bank,  or  A.  I  Give  a  reason  for  your  answer.  Would  it  make  any 
difference  if  the  cheqae  had  been  stolen  before  it  came  to  B.'s  hands,  and 
his  indorsement  forged  ? 

A. — ^In  the  first  case  the  bank  is  protected  by  sect.  80  of  Bills  of 
Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  and  there  would  be  no  remedy 
against  A.,  the  cheque  having  come  to  the  hands  of  B.  In  the  second 
case  B.  could  recover  against  A.,  as  no  payment  in  any  form  had  reached 
him ;  but  not  against  the  bank,  as  they  are  protected  by  sect.  60  of  the 
above  Act. 

Q. — What  is  an  I  0  U,  and  in  what  respects  does  it  differ  from  a  pro- 
missoiy  note  ? 

A. — ^An  I  0  XT  is  a  mere  acknowledgment  of  a  debt.  It  differs  from  a 
promissory  note  in  requiring  no  stamp,  that  it  need  not  be  addressed  to 

(a)  It  Ib  now  decided  that  a  oheqae  payable  to  A.  B.  or  bearer,  and  indorsed  by 
A.  B.,  may  be  recovered  on  in  an  action  by  the  holder  against  A.  B.  Bat,^ 
Bylee,  J.,  the  writing  the  name  on  the  back  of  the  cheque  must  be  done  omaio 
endortandi,  to  bind  the  indorser :  (Keen  v.  Beardj  siqx) 

(6)  If  paid  to  another  firm,  they  would  be  responsible  if  the  indorsement  was 
forged,  but  not  if  it  was  genuine,  neither  would  the  other  Ann  in  the  latter  case, 
although  the  cheque  subsequent  to  indorsement  had  been  stolen,  unless  it  has  been 
marked  "  not  negotiable  "  under  the  new  Act,  when  the  holder  can  give  no  better  title 
to  the  cheque  than  the  person  from  whom  he  took  it  had  (s.  81) :  (see  Smith  v.  Umm 
Bank,  45  L.  J.  149.) 

(c)  But  the  bearer  who  receives  the  money  is  responsible  if  it  is  fozged:  (see 
Arnold  v.  Cheque  Bank,  45  L.  J.  662,  and  Bobbett  v.  Tinhet,  ib.  555);  but  not  the 
bank  collecting  it :  (s.  60) 


BILLS   OF   BXOHANGE,    ETC.  35 

anyone,  is  not  negotiable,  And  cannot  be  sued  upon  :  (Sm.  Man.  of  0.  L. 
666-9.) 

Q, — ^What  is  the  difference  between  an  inland  and  a  foreign  bill  of 
exchange  ? 

A, — ^An  inland  bill  is  a  bill  which  is,  or  on  the  face  of  it  purports  to  be, 
(a)  both  drawn  and  payable  within  the  British  Islands  (meaning  any  part 
of  the  United  Eongdom,  the  islands  of  Man,  Guernsey,  Jersey,  Aldemey 
and  Bark  and  the  adjacent  islands,  being  part  of  Her  Majesty's  dominions), 
or  (6)  drawn  within  the  British  Islands  upon  some  person  resident  therein. 
Any  other  bill  is  a  foreign  bill ;  but  unless  the  contrary  appear  on  the 
face  of  the  bill,  the  holder  may  treat  it  as  an  inland  bill :  (45  &  46  Vict. 
€.  61,  s.  4.)  It  is  unnecessary  to  protest  a  bill  which  does  not  show  on 
the  face  of  it  that  it  is  a  foreign  bill  (t6.,  s.  51);  but  a  foreign  bill  may 
be  stamped  after  it  is  drawn,  though  an  inland  bill  cannot. 

Q. — Give  the  form  of  a  bill  of  exchange. 

A,—  .  je200.  London,  Jan.  18,  1878. 

Three  months  after  date  (or  any  time  arranged  by  the  parties) 
pay  to  me  or  my  order  the  sum  of  two  hundred  pounds  for  value  received. 
To  Mr.  0.  D.  A.  B. 

This  is  accepted  by  0.  D.  writing  his  name  across  it  and  usually  speci- 
fying where  it  is  payable. 

Q- — ^Describe  the  parties  to  a  bill  of  exchange,  and  state  their  relative 
liabilities. 

A, — ^The  parties  are  he  who  draws  it,  called  the  drawer ;  he  to  whom 
it  is  addressed,  called  the  drawee^  but  after  he  has  accepted  he  is  termed 
the  acceptor;  and  he  to  whom  the  money  is  to  be  paid  called  the  payee, 
There  are  also,  when  the  bill  is  made  payable  to  order,  other  parties,  who 
are  the  indoraers  of  the  bill,  the  holder  in  such  case  being  the  indorsee. 

The  acceptor  is  primarily  liable,  and  is  the  principtd,  all  the  other 
parties  being  merely  sureties  for  him.  But  they  are  not  as  between  them' 
■selves  merely  co-sureties,  but  each  prior  party  is  a  principal  in  respect  of 
each  subsequent  party.  Thus  an  indorser  is  considered  as  a  new  drawer, 
unless  he  qualify  his  indorsement,  as  by  adding  the  words,  ''without 
iBCourse  to  me :  *'  (Byles,  B.,  ch.  1,  and  45  &  46  Vict.  c.  61.) 

Q. — ^What  engagements  and  admissions  are  the  acceptor,  drawer,  and 
indorser  of  a  bill  of  exchange  respectively  taken  to  have  made  by  drawing, 
accepting,  and  indorsing  it  respectively  ? 

A. — ^The  acceptor  of  a  bill,  by  accepting  it — 

(1)  Engages  that  he  will  pay  it  according  to  the  tenour  of  his  accept- 

ance; 

(2)  Is  precluded  from  denying  to  a  holder  in  due  course — 

(a)  The  existence  of  the  drawer,  the  genuineness  of  his  signature, 

and  his  capacity  and  authority  to  draw  the  bill ; 
{b)  In  the  case  of  a  bill  payable  to  drawer's   order,  the  then 

capacity  of  the  drawer  to  indorse,  but  not  the  genuineness  or 

validity  of  his  indorsement ; 
(c)  In  the  case  of  a  bill  payable  to  the  order  of  a  third  person,  the 

existence  of  the  payee  and  his  then  capacity  to  indorse,  but 
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not  the  genuinesB  or  validity  of  his  indorsement :  (45  &  4S 
Vict.  c.  61,  s.  54.) 
The  drawer  of  a  bill  by  drawing  it, 

(a)  Engages  that  on  due  presentment  it  shall  be  accepted  and  paid 

according  to  its  tenour,  and  that  if  it  be  dishonoured  he  will 
compensate  the  holder  or  any  indorser  who  is  compelled  to 
pay  it,  provided  that  the  requisite  proceedings  on  dishonour 
be  duly  taken ; 

(b)  Is  precluded   from   denying  to  a  holder  in  due  course  the 

existence  of  the  payee,  and  his  then  capacity  to  indorse. 
The  indorser  of  a  bill,  by  indorsing  it, 

(a)  Engages  that  on  due  presentment  it  shall  be  accepted  and  paid 

according  to  its  tenour,  and  that  if  it  be  dishonoured  he  will 
compensate  the  holder  or  a  subsequent  indorser  who  is  com- 
pelled to  pay  it,  provided  that  the  requisite  proceedings  on 
dishonour  be  duly  taken  ; 

(b)  Is  precluded   from   denying   to  a  holder  in  due  course  the 

genuineness  and  regularity  in  all  respects  of  the  drawer's 
signature  and  all  previous  indorsements  ; 

(c)  Is  precluded  from  denying  to  his  immediate  or  a  subsequent 

indorsee  that  the  bill  was  at  the  time  of  his  indorsement  a 
valid  and  subsisting  bill,  and  that  he  had  then  a  good  title 
thereto :  (lb,,  s.  55.) 

Q. — ^If  an  infant  join  with  an  adult  in  a  bill  of  exchange,  can  either  be 
sued  on  the  bill  ? 

A, — ^The  adult  may  be  sued,  but  not  the  infant:  (Chandler  v.  Paries^ 
3  Eq.  76.) 

Q. — ^If  in  a  bill  or  note  no  time  of  payment  is  specified,  when  is  it  pay* 
able? 

A. — On  demand :  (lb,,  s.  10.) 

Q. — If  the  holder  of  a  bill  of  exchange  binds  himself  to  give  to  the 
acceptor  time  for  payment,  has  it  any,  and,  if  any,  what  effect  upon  the 
liability  of  the  drawer  and  indorsers,  and  upon  what  principle  does  the  law 
proceed  ?  ♦ 

A. — It  will  discharge  them  from  liability  unless  done  with  their  con- 
sent, on  the  principle  that  the  acceptor  of  a  bill  of  exchange  stands  in  the 
position  of  principal  debtor  as  regards  the  other  parties  to  these  instru- 
ments, and  the  subsequent  parties  are  in  law  simply  sureties  to  the  holder 
for  the  parties  thus  primarily  liable :  (Ohit.  Oont.  502,  11th  edit.) 

Q. — Is  oral  evidence  admissible  to  make  a  promissory  note  absolute  on 
the  face  of  it  conditional  or  payable  upon  a  contingency  ? 

A, — ^No ;  for  it  is  a  rule  that  parol  evidence  cannot  be  given  to  vaiy  or 
contradict  a  written  instrument :  (Ohit.  Oont.  99, 11th  edit. ;  but  see  45  & 
46  Vict.  c.  61,  s.  21.) 

Q. — ^By  whom  can  a  bill  of  exchange  be  accepted ;  and  what  constitutes 
acceptance  of  an  inland,  and  what  of  a  foreign,  bill  of  exchange  ? 

A. — ^A  bill  can  only  be  accepted  by  the  drawee  competent  to  contract, 
and  not  by  a  stranger,  except  for  honour :  (Byles,  B.,  171,  8th  edit.) 
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Aooeptance,  in  iliis  oonntry,  of  bills  inland  or  foreign,  most  now  be  in 
writing  on  the  bill,  signed  by  the  acceptor  or  his  agent :  (lb.,  s.  17.) 

Q. — ^What  is  the  definition  of  an  "  acceptance/'  given  in  the  BUls  of 
Exchange  Act,  1882  ?  A.  accepts  a  bill  in  which  the  amount  has  not 
been  filled  in,  and  hands  it  to  the  drawer,  who  frandolently  fills  in  a 
larger  sum  than  was  due,  and  negotiates  the  bill.  What  are  the  holder's 
rights? 

A, — ^The  acceptance  of  a  bill  is  the  signification  by  the  drawee  of  his 
assent  to  the  order  of  the  drawer,  and  is  invalid  unless — 

(a)  It  is  written  on  the  bill  and  signed  by  the  drawee,  though  mere 
signature  of  the  name  is  sufficient ;  and 

{b)  It  must  not  express  that  the  drawee  will  perform  his  promise  other- 
wise than  by  payment  of  money:  (s.  17.) 

In  the  case  given,  if  negotiated  to  a  holder  in  due  course,  the  bill  will 
be  valid  and  effectual  for  all  purposes  :  (ss.  20,  29.) 

Q. — ^What  will  be  deemed  a  sufficient  acceptance  by  the  drawee  of  a 
bill  of  exchange  ?     Befer  to  any  recent  legislation  affecting  this  question. 

A, — ^The  mere  signature  of  the  drawee  without  additional  words  is 
sufficient :  {lb.,  s.  17.) 

Q. — What  is  the  meaning  of  a  bill  of  exchange  being  accepted  per  pro. ; 
and  what  is  the  consequence  if  this  be  done  without  authority  ? 

A. — ^That  it  is  accepted  by  procuration  by  an  agent,  and  such  signature 
operates  as  notice  that  the  agent  has  but  a  limited  authority  to  sign,  and 
the  principal  is  only  bound  by  such  signature  if  the  agent  in  so  signing 
was  acting  within  the  limits  of  his  authority  :  {lb.,  s.  26.)  If  an  agent 
signs  for  his  principal  without  authority  to  do  so,  he  is  not  liable  as  a 
party  to  the  bill,  but  he  is  liable  in  an  action  for  damages  for  breach  of 
his  implied  warranty  that  he  had  authority :  (Chalmers  B.  of  £.  Act, 
p.  16.)  (a) 

Q. — ^Is  there  any  difference  in  the  extent  of  the  liability  of  an  acceptor 
of  a  bill  of  exchange,  as  betwe^i  himself  and  third  parties,  and  as  between 
himself  and  the  drawer  ? 

A. — ^In  ordinary  cases  there  is  no  difference.  If,  however,  there  has 
been  no  consideration  for  the  acceptance,  then  (being  for  accommodation) 
the  acceptor  is  not  liable  to  the  drawer,  though  he  is  to  parties  who  took 
the  bill  bond  fide,  and  paid  a  valuable  consideration  for  it :  (see  Byles,  B. 
128,130,  12th  edit.)  (6) 

Q. — ^A  bill  is  accepted  without  consideration,  and  for  the  accommo- 
dation of  the  drawer.  What  facts  must  be  shown  to  entitle  the  acceptor 
to  set  up  this  defence  against  a  subsequent  indorsee  ? 

A. — Since  bills  of  exchange  are  presumed  to  be  given  for  good  con- 
sideration, it  lies  on  the  party  who  denies  the  fact  to  prove  the  negative. 
But  if  the  defendant  can  show  that  there  has  been  something  of  fraud  in 

(a)  If  the  acceptance  he  fraudulent  it  is  a  felony :  (24  &  25  Vict  c  98,  b.  24.) 
(6)  The   following  question  may  be  easily  answered  from  this  and  preceding 
answers  :  Which  of  the  parties  to  a  bill  of  exchange  is  primarily  liable  to  pay  it,  and 
how  ia  tlik  liability  affected  by  the  bill  being  accepted  for  accommodation  ? 
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the  preyious  steps  of  the  transfer  of  the  instrument,  it  throws  upon  the 
plaintiff  the  necessity  of  showing  nnder  what  circumstances  he  became 
possessed  of  it.  Therefore,  in  an  action  by  indorsee  against  acceptor,  if 
the  defendant  plead  that  the  bill  was  obtained  from  him  by  fraud,  and 
that  the  plaintiff  gave  no  consideration  for  it,  proof  of  the  fraud  is  held 
to  throw  on  the  plaintiff  the  onus  of  showing  that  he  gave  considera- 
tion for  the  bill :  {Berry  v.  Alderman,  23  L.  J.  36, 0.  P. ;  Harvey  v.  Towers, 
20  L.  J.  318,  Ex.) 

Q. — A  bill  of  exchange  for  100/.  is  accepted  for  the  accommodation  of 
the  drawer,  who  indorses  it  to  a  third  person  for  25/.  Can  the  indorsee 
recover  against  the  acceptor  ? 

A, — An  accommodation  party  is  liable  on  the  bill  to  a  holder  for  value, 
and  it  is  immaterial  whether,  when  such  holder  took  the  bill,  he  knew 
such  party  to  be  an  accommodation  party  or  not :  (45  &  46  Vict.  c.  61»  s. 
28  (2).) 

Q. — In  what  cases  is  it  necessary  to  present  a  bill  of  exchange  to  the 
acceptor  for  payment  before  an  action  can  be  maintained  against  him  upon 
the  biU  ? 

A. — ^If  a  bill  or  note  be  payable  (at  or)  after  sight,  it  must  be  presented 
in  order  to  charge  the  acceptor  or  maker.  So  must  a  note  payable  at  a 
particular  place  :  (Byles  on  Bills,  p.  217,  12th  edit. ;  and  45  &  46  Vict, 
c.  61>  s.  52.) 

Q. — To  which  parties  to  a  bill  of  exchange  or  promissory  note  must  a 
notice  of  dishonour  be  given  ? 

A, — To  all  parties  to  a  bill  save  the  acceptor  ;  and  to  all  parties  to  a 
note  save  the  maker ;  therefore  the  holder  of  a  dishonoured  bill  should 
give  notice  to  the  drawer  and  indorsers  of  it ;  and  the  holder  of  a  note  to 
the  indorsers  only :  (lb.,  s.  49.)  In  certain  cases  delay  is  excused  or 
notice  dispensed  with :  (lb.,  s.  50.) 

Q. — If  the  acceptor  of  a  bill  of  exchange  refuse  payment  of  it  when  due, 
is  any  and  what  step  necessary  before  you  can  sue  the  drawer  or  indorser  ? 

A, — ^Yes ;  notice  of  dishonour  must  be  given  to  them.  There  is  no 
particular  form  of  notice,  yet  it  must  import  in  express  terms,  or  by^ 
necessary  implication,  that  the  bill  (or  note)  has  been  dishonoured.  A 
written  notice  is  not  essential,  but  is  advisable,  as  it  facilitates  proof : 
(Byles,  B.,  274,  280,  12th  edit.) 

Q. — Within  what  time  ought  notice  of  the  dishonour  of  an  inland  bill 
accepted  for  value  to  be  given  to  the  drawer  or  indorser  by  the  holder  ? 

A. — Where  the  holder  and  the  party  to  whom  notice  is  addressed  live 
at  different  places,  it  is  sufficient  to  send  off  notice  on  the  day  next  after - 
the  day  of  dishonour.  Where  both  parties  live  in  the  same  town,  or 
where  they  live  in  London,  notice  must  be  given  in  time  to  be  received 
in  the  course  of  the  day  following  the  day  of  dishonour  :  (45  &  46  Vict^ 
c.  61,  8.  49.) 

Q. — What  is  the  meaning  of  ''  days  of  grace  "  in  reckoning  the  time  at 
which  a  bill  of  exchange  is  payable,  and  do  they  exist  where  the  bill  is 
payable  on  demand  or  at  sight  ? 

A. — ^The  days  of  grace  are  an  allowance  of  three  days  for  payment  o£ 
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a  bill  or  note  after  the  day  fixed  by  such  bill  or  note  ;  they  are  abolished 
on  bills  payable  at  sight,  or  on  presentation.  If  the  third  day  be  a  day  of 
rest,  it  is  payable  the  day  previons,  unless  the  third  day  be  a  bank 
holiday,  when  it  is  payable  the  day  after  :  (lb,,  s.  14.) 

Q. — ^Two  bills  of  exchange  are  drawn,  both  payable  six  days  after 
sight.  One  is  presented  on  the  16th,  the  other  on  the  17th  of  Deo., 
1882.     When  are  they  respectively  payable  ? 

A, — ^Three  days  of  grace  being  allowed,  the  first  biU  would,  in  ordinary 
oourse,  be  due  on  the  25th  of  December,  but  that  being  Christmas  day,  it 
is  made  due  on  the  24th«  The  second  bill  would  be  due  on  the  26th,  but 
that  being  bank  holiday  it  would  not  be  payable  until  the  27th: 
Ub.,  B.  14.) 

Q.— A«  draws  a  cheque  on  his  bankers  payable  to  B«  The  bankers 
refuse  to  cash  it  when  presented,  though  they  have  ample  funds  in  hand. 
What  are  the  respective  rights  of  A.  and  B.  ? 

A. — ^A.'s  remedy  would  be  an  action  for  damages  against  the  bank : 
(Mazetti  v.  Williams,  1  B.  &  Ad.  415.) 

B.  could  proceed  against  A«  either  for  the  amount  of  the  debt  or  on  the 
dishonoured  cheque. 

Q, — ^A.  takes  a  cheque  of  B,  on  his  bankers,  and  cannot  without  some 
inconvenience  present  it  for  payment  until  some  days  after,  and  when  he 
does  so,  finds  that  the  bankers  have  stopped  payment  in  the  mean  time. 
Can  he  recover  the  amount  afterwards  against  B.  ? 

A, — ^If  a  cheque  be  payable  at  a  banker's  in  the  place  where  the  party 
receives  it>  it  should  be  presented  for  payment  during  banking  hours  on 
the  day  after  it  is  received.  If  it  be  payable  elsewhere,  it  suffices  to 
forward  it  by  the  regular  post  on  the  day  after  it  is  received ;  and  the 
party  receiving  it  by  post  has  till  the  next  day  to  present  it ;  if  this  be 
not  done,  and  the  banker  fails,  the  party  guilty  of  the  negligence  will 
have  to  bear  the  loss :  {Hare  v.  Henty,  4  L.  T.  Bep.  N.  S.  363.)  (a) 

Q. — ^A.  and  Co.,  of  Lisbon,  draw  on  their  agents  at  Liverpool  for  300/. 
The  bill  is  in  three  parts.  One  part  comes  through  several  holders  to  B. 
and  Co.,  as  bond  fide  holders  for  valuable  consideration.  On  this  part  it  is 
stated  that  the  first  of  exchange  had  been  sent  to  Messrs.  Smith,  of 
London,  bankers  for  presentation  for  acceptance.  But  when  the 
second  part  is  presented,  it  appears  that  the  first  part  had  never  come  to 
hand«  Against  whom  have  B.  and  Co.  a  remedy?  What  should  you 
advise  if  B.  and  Co.  had  omitted  to  present  the  bill  when  due  ? 

A. — Such  a  bill  must  be  presented  for  acceptance  before  being  presented 
for  payment ;  but  now,  when  the  holder  of  a  bill  drawn  payable  elsewhere 
than  at  the  place  of  business  of  the  drawee,  has  not  time  with  the  exercise  of 
reasonable  ^igence  to  present  it  for  acceptance  before  presenting  it  for  pay- 
ment, the  delay  caused  by  presenting  it  for  acceptance  is  excused  and  does 
not  discharge  the  drawer  and  indorsers  (45  &  46  Vict.  c.  61,  s.  39  (4).)  In 
case  of  the  agents  at  Liverpool  refusing  to  accept,  B.  and  Co.  would  have  a 
remedy  against  A.  and  Co.  and  the  indorsers :  (see  sect.  55  of  the  Act.)  But 

(a)  A  b«nk  note  should  also  be  circulated  or  presented  within  the  same  period: 
{Qamidgt  v.  AUt^,  6  B.  &  0.  878.) 
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if  B.  and  Go.  neglected  to  present  the  bill  when  due,  and  were  not  excused 
by  the  above  section,  they  would  lose  their  rights  against  the  drawer  and 
indorsers. 

Q. — A  promissory  note  is  made  payable  to  a  woman  before  her  marriage. 
She  afterwards  marries  and  the  husband  dies,  leaving  her  surviying.  Oan 
she  bring  an  action  upon  the  note  ? 

A. — If  married  before  1883  and  the  note  is  not  recovered  upon  in  their 
joint  lives,  it,  being  a  chose  in  action,  reverts  to  the  woman,  and  she  may 
bring  an  action  upon  it  (see  Byles,  B.  65,  12th  edit.).  If  married  after 
1882,  it  is  her  separate  estate,  and  she  could  at  any  time  sue  upon  it  as  a 
feme  sole :  (Married  Women's  Property  Act,  1882.) 

Q. — ^A  promissory  note  is  made  payable  to  a  husband  and  wife,  and  the 
husband  dies  before  it  is  paid,  his  wife  surviving  him.  Oan  she  maintain 
an  action  upon  it  ? 

A, — Yes ;  the  widow  may,^  in  such  a  case,  sue  for  the  amount  of  the 
note  :  (Gaters  v.  Madeley,  6  M.  &  W.  423  ;  Steph.  Lush,  Pr.  86.) 

Q. — A  client  brings  an  overdue  bill  of  exchange  to  his  solicitor  ;  give  a 
detailed  account  of  the  steps  that  must  be  taken  to  enforce  payment,  and 
suggest  any  difficulties  occurring  to  you  that  may  arise  as  to  its  recovery ; 
also  some  of  the  different  ways  in  which  the  client  might  be  holder  ? 

A. — The  solicitor  should  first  inquire  whether  proper  notice  of  dis- 
honour has  been  given ;  if  such  notice  has  not  been  given,  and  one  is 
requisite,  and  the  time  for  giving  it  has  not  elapsed,  he  should  give  the 
notice.  To  enforce  payment  an  action  must  be  brought,  which  is  done 
by  the  solicitor  suing  out  a  writ  and  proceeding  thereon  to  judgment 
and  execution.  As  the  bill  is  over-due,  the  solicitor  should  inquire 
of  his  client  whether  he  took  it  previously  or  subsequently  to  its  becoming 
due  ;  for  if  the  client  took  it  subsequently  he  will  hold  it  subject  to  all 
the  equities  attaching  to  the  bill,  (a)  The  client  may  be  holder  of  the 
bill  as  drawer  (being  also  payee),  or  as  payee  (not  being  the  drawer),  or  as 
indorsee. 

Q. — What  is  the  proper  mode  of  suing  on  a  bill  of  exchange  or  pro- 
missory note  with  respect  to  indorsing  the  writ  of  summons,  the  time  for 
signing  judgment  for  want  of  appearance,  and  obtaining  leave  to  appear 
and  defend  ? 

A. — Formerly  the  procedure  was  under  18  &  19  Vict.  c.  67,  but  this 
Act  is  now  repealed.  The  writ  should  now  be  specially  indorsed  under 
Order  III.,  r.  6. 

Q. — ^Promissory  note  payable  on  demand.  From  what  time  does  the 
Statute  of  Limitations  begin  to  run  ?     Give  the  reasons  for  your  answer  ? 

A, — ^From  the  date  of  the  note.  The  reason  being  that  a  promissory 
note  payable  on  demand  is  payable  immediately. 

Q.— Oan  an  action  be  maintained  on  a  lost  bill  of  exchange  or  pro- 
missory note,  and  can  the  plaintiff  prevent  the  defendant  from  setting  up 
the  loss  of  the  instrument,  and,  if  so,  how  ? 

(a)  Set-off,  howoTer,  is  not  one :  (JRe  Overend,  Gumett^  and  Qmgxmy^  expartt  Swamn^ 
L.  Rep.  6  Eq.  Gas.  844.) 
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A. — ^An  action  may  now  be  brought  on  a  lost  biU  or  other  negotiable 
instrument,  for,  by  the  17  &  18  Vict.  c.  125,  8.  87,  and  45  &  46  Vict.  c. 
'61,  8.  70,  the  court  or  a  judge  may  order  that  the  loss  of  such  instrument 
shall  not  be  set  up,  provided  that  an  indemnity  is  giyen  to  the  satisfaction 
of  the  court  or  judge,  or  a  master,  against  the  claim  of  any  other  person 
upon  such  negotiable  instrument :  (a)  If  the  bill  or  note  be  not  negotiable, 
the  loss  of  it  is  no  defence  to  an  action  upon  it,  for  no  one  can  have  a 
good  title  to  it  except  the  payee  :  (See  Byles,  B.,  379,  12th  edit.) 

Q. — ^A.  sties  B.  for  a  debt  simply ;  B.  pleads  a  bill  of  exchange  given  in 
payment,  which  A.  has  lost.    What  course  should  you  advise  A.  to  pursue  ? 

A, — ^As  this  is  a  good  answer  to  the  action  as  brought,  the  best  plan 
would  be  to  obtain  leave  to  amend  the  statement  of  daim  by  adding  a 
claim  on  the  bill,  and  then  enter  into  the  usual  indemnity,  when  the 
defence  would  no  longer  be  available. 

Q. — ^Is  a  tender  after  a  bill  of  exchange  becomes  due  a  defence  for  the 
acceptor  in  an  action  by  the  indorsee  ? 

A. — ^Formerly  it  was  not  {Hume  v.  Peploe,  8  East,  167);  but  under  the 
new  practice  this  will  doubtless  be  otherwise. 

Q. — ^If  a  bill  of  exchange  be  renewed  can  an  action  be  maintained  upon 
the  original  bill  whilst  such  renewed  bill  is  running  ?     Give  the  reason. 

A, — It  cannot,  as  the  right  of  action  is  suspended  untU  the  plaintiff 
satisfies  defendant  that  he  has  no  claim  against  him  on  the  second  bill ; 
^'  ff^'t  by  delivering  it  up  :  (Smith's  Merc.  Law.  7th  edit.,  p.  271.) 

Q. — ^If  a  bill  of  exchange  is  given  by  a  debtor  in  satisfaction  and 
discharge  of  his  debt,  and  it  is  so  received  by  the  creditor,  does  the 
dishonour  of  the  bill  revive  the  oiiginal  debt  ? 

A.—li  does:  (Chit.  Oont.  705,  11th  edit.) 

Q. — A.  gave  to  B.,  a  creditor,  a  promissory  note  for  the  difference 
between  the  amount  of  his  debt  and  the  amount  to  be  received  by  B. 
under  the  composition  to  induce  him  to  join  with  A.'s  other  creditors  in  a 
composition  deed.  Can  A.,  having  paid  the  note  when  due,  recover  back 
the  amount  from  B.  ?  What  would  have  been  the  rights  of  parties  if  B. 
bad  sued  A.  upon  the  note  ?     Give  a  reason  for  your  answer. 

A. — ^A.  can  recover  back  the  amount  paid,  as  this  is  a  fraud  upon  the 
creditors  and  against  public  policy  :  {Smith  v.  Cuff,  6  M.  &;  G.  160.)  If 
B.  had  sued  upon  th6  note,  A.  might  have  set  up  the  fraud  in  defence  : 
(aee  Bobson  on  Bankruptcy,  233,  3rd  edit.) 

Q. — ^How  is  the  debt  affected  in  law,  when  the  payee  of  a  promissory 
note  dies,  leaving  the  maker  of  his  note  his  executor  ? 

A. — ^Formerly,  at  law  (but  not  in  equity)  the  debt  was  extinguished,  for 
it  could  only  be  recovered  by  action,  and  the  executor  could  not  sue  him- 
self ;  and  when  the  remedy  was  suspended  by  the  voluntary  act  of  the 
creditor,  it  was  for  ever  gone :  (see  Matt.  Exors.  192,  2nd  edit. ;  Freakley 

(a)  If  ft  bonk  note  has  been  cut  into  haiTes,  and  one  half  is  lost,  the  banker  is 
bomul  to  pay  on  prodnetion  of  the  half  note,  even  without  an  indemnity :  (per  Willes, 
J.,  in  Rtimaynt  v.  Burton,  2  L.  T.  Rep.  N.  S.  824.) 
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y.  Fox,  9  B.  &  G.  130.)(a)     It  could,  however,  be  recovered  as  a  tmst  in 
equity,  and  so  now  in  the  Chancery  Division  of  the  High  Court. 

Q. — State  in  what  particular  bills  of  exchange  and  promissory  notes 
differ  from  other  simple  contracts. 

A, — In  these  particulars  :  1.  They  must  always  be  in  writing.  2.  They 
import  a  consideration.  3.  They  carry  interest  from  the  time  they  are  due 
and  payable,  without  a  promise  to  pay  interest.  4.  They  are,  if  payable  to 
order,  assignable  at  law.     5.  They  must  always  be  stamped :  (see  Byles,  B.)> 

Q. — ^Where  a  bill  of  exchange  is  payable  to  bearer  can  a  person  who  ia 
holder  for  value  sue  upon  it  whether  the  party  from  whom  it  was  taken 
had  a  title  to  it  or  not  ? 

Q. — Yes  ;  if  the  holder  took  it  hand  fide,  and  for  value,  and  before  it 
became  due,  because  such  an  instrument  is,  like  money,  transferable  from 
one  to  another,  by  mere  delivery  {Miller  v.  Race,  1  Sm.  L.  0.  240; 
Grant  v.  Vaxighan,  3  Bur.  1516);  but  if  crossed  and  marked  "not 
negotiable"  under  45  &  46  Vict.  c.  61,  b.  81,  the  holder  can  give  no 
better  title  than  the  person  had  from  whom  he  received  it. 

Q. — ^What  is  the  effect  of  crosssing  a  cheque  generally,  and  what  the 
effect  of  crossing  it  with  the  name  of  a  banking  firm  ?  Can  the  name  of 
that  firm  be  erased  and  the  name  of  another  banking  firm  be  substituted 
without  affecting  the  validity  of  the  cheque  ? 

A, — ^The  effect  of  crossing  a  cheque  generally  is  to  make  it  payable 
only  through  some  banker.  If  crossed  with  the  name  of  a  banking  firm 
it  can  only  be  paid  to  or  through  that  firm. 

The  crossing  of  a  cheque  is  now  a  material  part  of  it,  and  it  is  not 
lawful  for  any  person  to  obliterate,  add  to,  or  alter  such  crossing,  except 
as  is  authorised  by  the  Act :  (76.,  ss.  76-82.) 

Q. — ^If  a  bill  of  exchange  is  paid  by  one  of  the  parties  to  it  before  it  is 
due,  and  is  allowed  to  remain  in  the  hands  of  the  indorsee,  who  indorses  it 
away  after  the  payment ;  can  a  subsequent  indorsee  for  value  recover  from 
the  party  who  has  previously  paid  the  bill  ? 

A, — ^Tes,  if  the  indorsee  took  it  bond  fide  and  for  value  {Morley  v. 
Culverwell,  7  M.  &  W.  1 74)  ;  but  payment  of  a  note  payable  on  demand  will 
be  a  defence  against  an  indorsee  for  value  without  notice :  {Bartram  v. 
Caddy,  9  Ad.  &  E.  275.) 

Q, — ^If  A.  guarantees  the  due  payment  of  a  bill  of  exchange,  is  A.  liable 
for  the  interest  if  the  bill  be  not  paid  at  maturity  ? 

A — ^Yes:  .Ackerman  v.  Ehrensperger,  16  M.  &  W.  99  ;  Chit.  Gont» 
496,  11th  edit.) 

4.  Contracts  between  Landlord  and  Tenant. 

Q. — If  A.  contracts  with  B.  to  grant  B.  a  lease  of  certain  lands,  and  A. 

(a)  Bat  it  is  conceiTod  that,  if  the  note  at  the  time  of  the  testator^a  death  had  been 
in  the  hands  of  an  indorsee,  the  executor  would  still  have  been  liable  as  maker  to  the 
indorsee ;  and  that  if  the  note  had  been  payable  at  a  period  certain,  and  indorsed  by 
the  executor  after  the  testator's  death,  bu%  before  the  note  was  due,  the  executor  would 
have  been  liable  as  maker  to  an  indorsee  without  notice ;  for  since  a  premature  secret 
payment  by  the  maker  should  not  have  protected  him,  no  more,  it  should  seem,  would 
a  premature  secret  release :  (Byles,  B.,  65,  12th  edit.) 
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refuses  afterwards  to  grant  the  lease,  what  remedies  has  B.  for  such  breach 
of  contract? 

A, — ^In  the  Common  Law  Division  of  the  High  Court  of  Justice,  B. 
may  sue  A.  for  breach  of  the  contract.  So,  if  he  has  paid  any  fine  or 
premium,  he  may  sue  A.  for  money  had  and  received :  (Arch.  L.  &  T.  61, 
^c,  2nd  edit. ;  Lock  y.  Furze,  L.  Bep.  1  C.  P.  441.)  But  he  cannot  in 
these  divisions  enforce  specific  performance :  (see  Benson  v.  Pauly  27  L.  T. 
Bep.  78 ;  36  &  37  Vict.  c.  66,  s.  34.)  In  the  Chancery  Division,  how- 
ever, he  can  not  only  obtain  specific  performance,  but  also  damages 
either  in  addition  to  or  in  substitution  for  such  remedy. 

Q. — ^What  are  the  quarter-days  of  the  year  ?  How  is  a  tenancy  from 
year  to  year  determined  on  either  side  ?  If  a  tenancy  from  year  to  year 
commence  at  Lady-day,  1857,  when  would  it  be  determinable  ?  (a) 

A. — ^The  quarter-days  are  the  25th  March  (Lady-day),  the  24th  June 
(Midsummer-day),  the  29th  September  (Michaelmas-day),  and  the  25th 
December  (Christmas-day). 

A  tenancy  from  year  to  year  can  only  be  determined  by  six  calendar 
months'  notice  being  given,  to  expire  at  the  end  of  the  current  year's 
tenancy.  Therefore,  if  a  tenancy  from  year  to  year  commenced  on  Lady- 
day,  it  must  end  on  a  subsequent  Lady-day :  (see  Arch.  L.  &  T.  91, 
2nd  edit.)  By  the  Agricultural  Holdings  Act,  1875  (38  &  39  Vict.  c.  92), 
8.  51,  a  year's  notice  instead  of  six  months  must  be  given,  but  the  Act 
only  extends  to  holdings  over  two  acres,  agricultural  or  pastoral :  (s.  58.)- 
This  Act  is  now  repealed,  except  as  to  rights  acquired  thereunder  by  the 
Agricultural  Holdings  Act,  1883  (46  &  47  Vict.  c.  61) ;  but  the  same 
length  of  notice  (one  year)  is  now  required  by  sect.  33  of  that  Act,  which 
applies  lo  all  holdings,  agricultural  or  pastoral,  or  partly  agricultural  and 
partly  pastoral  or  market  gardens :  (s.  54.)  This  provision  may,  however, 
be  ousted  by  agreement. 

Q. — ^At  what  time  may  a  good  notice  to  quit  be  given  in  the  case  of  a 
monthly  or  weekly  tenancy,  respectively  ? 

A.— A  monthly  tenancy  may  be  determined  by  a  month's  notice  to 
quit,  and  a  weekly  tenancy  by  a  week's  notice,  expiring  at  the  end  of  the 
week  or  month  respectively  ;  but  it  is  doubtful  whether  this  notice  is 
necessary  in  the  case  of  lodgings.  The  Court  of  Common  Pleas  have 
held  that  a  tenancy  from  week  to  week  does  not  determine  without  some 
reasonable  notice;  and  that  an  ejectment  cannot  be  maintained  against 
the  tenant  without  any  previous  notice ;  but  they  avoided  saying  what 
notice  is  necessary :  {Jones  v.  Mills,  31  L.  J.  66,  0.  P.)  A  week's  notice 
would  of  course  be  sufficient :  (Wood,  L.  &i  T.  180,  302,  note  p,  10th 
edit. ;  Arch.  L.  &  T.  92,  2nd  edit.) 

Q. — ^A  house  is  let  to  a  tenant  for  one  year  certain  from  the  1st 
January,  1883,  and  so  on,  from  year  to  year,  as  long  as  both  parties 
please.  What  is  the  earliest  day  on  which  the  tenancy  can  be  deter- 
mined? 


(a)  The  following  qaestion  may  be  answered  from  the  text :  What  notice  to  quit 
ahoiud  be  given  to  a  tenant  who  holds  under  a  yearly  tenancy,  and  should  such 
Dottee  refer  to  any  particular  period  ? 
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A , — A  IfULVi  inr  one  jear,  and  so  on  from  jear  to  jear,  as  long  as  both 
partiesi  ahiiU  pleaae.  is  a  lease  for  two  years  certain.  Therefore^  the 
earU«^t  tim^  for  determining  the  tenancy  would  be  by  giring  notice  on  the 
l.«!t  Jnly.  I^?j4  (or,  if  nnder  the  Agricaltnral  Holdings  Act,  1875,  from 
land  being  comprised  with  it,  1st  Janoary,  18S4V  of  the  intention  to  quit 
on  the  l^t  January,  1«>J5  :  (see  Arch,  l!  &  T.  30,  91,  2nd  edit. ;  Wood. 
Lu  &  T.  300,  Unh  edit.) 

Cl, — ^A,  lets  premises  to  B.  from  year  to  year;  B.  unlerlets  these 
j>Tf:ta\?.fts  to  C. ;  to  whom  most  A.  gire  notice  to  quit  in  order  to  reooYer 
in  ej'rctment. 

A . — The  notice  most  be  given  to  B.  and  not  to  C,  the  under-tenant : 
(Arch  L.  Au  T.  d3,  2nd  ed.,  citing  Pleasant  t.  Benson,  14  East,  234.) 

a, — Is  it  necessary  that  a  notice  to  quit  shoold  in  all  cases  be  in 
writing  ? 

A. — No  ;  a  parol  tenancy  may  be  determined  by  a  Terbal  notice  to  quit 
(  Mficnrtn^ff  y.  Crick,  5  Esp.  196) ;  but  a  written  notice  should  always  be 
given,  as  it  facilitates  proof :  (see  Arch.  L.  &  T.  94,  2nd  edit.)  So  a 
written  notice  is  essential,  in  order  to  take  advantage  of  the  4  Geo.  2,  c  28, 
aB  stated  pfM. 

Q. — If  a  house  and  stables  are  let  from  year  to  year  under  one  letting, 
can  the  landlord  give  a  valid  notice  to  quit  the  stables  only  ? 

A, — ^The  landlord  cannot  give  a  valid  notice  to  quit  the  stables  only, 
for  a  notice  to  quit  a  part  of  the  demised  property  is  bad :  (see  Arch. 
L.  &  T.  95,  2nd  edit.)  By  sect.  52  of  the  Agricultural  Holdings  Ad^, 
1H75,  and  sect.  41  of  the  1883  Act,  a  landlord  may  give  notice  to  quit  a 
part  only  in  order  to  make  improvements  therein  mentioned,  but  the 
tenant  will  be  entitled  to  compensation,  and  may  within  twenty-eight  days 
accept  it  for  the  entire  holding. 

Q, — ^Is  a  notice  to  quit  by  one  of  several  joint  lesson  good  or  bad  ¥ 
State  the  reason. 

A . — A  notice  to  quit  by  one  of  several  joint  tenants,  if  signed  by  one 
on  behalf  of  all  (whether  authorised  or  not)  is  good,  because  the  tenant 
holds  the  whole  premises  of  all  so  long  as  he  and  all  shall  please :  (see 
Wood.  L.  &  T.  295,  8th  edit.) 

Q. — ^A  written  notice  to  quit  being  given  to  a  tenant  by  his  landlord, 
what  liability  does  the  tenant  incur  by  holding  over  ? 

A, — He  is  liable  to  pay  the  landlord  double  the  yearly  value  of  the 
premises  for  so  long  a  time  as  the  same  are  detained  after  demand  of  posses- 
sion made  and  notice  in  writing  given  ;  to  be  recovered  by  action  of  debt : 
(4  Geo.  2,  c.  28.)  If  the  tenant  gives  the  notice,  which  need  not  be  in 
writing,  and  holds  over,  he  is  liable  to  pay  to  the  landlord  double  the  rent, 
to  be  recovered  by  action  or  distress :  (see  11  Geo.  2,  c.  19,  s.  18 ;  Arch. 
L.  &T.  211,216,  2nd  edit.) 

Q. — At  what  time  of  the  day,  on  which  it  is  due,  must  rent  be  paid,  in 
order  to  prevent  proceedings  ? 

A. — Bent  is  not  actually  due  until  midnight  of  the  day  upon  which  it 
is  reserved :  (see  Matt.  Exors.  7,  2nd  edit.)    The  pajrment  should,  how- 
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eyer,  to  prevent  proceedings,  be  made  such  time  before  sunset  as  to  allow 
sufficient  light  to  count  the  money  :  (Go.  Lit.  202,  a ;  Tutton  v.  Darkey  2 
L.  T.  Bep.  N.  8.  361,  362.) 

Q. — ^Receipt  for  half  a  year's  rent  to  Christmas  last;  does  it  prove 
payment  of  the  rent  to  the  previous  Midsummer  ? 

A. — It  is  a  prinid  facie  proof  of  the  payment  of  the  rent  to  the  previous 
Midsummer ;  but  this  presumption  may  be  rebutted  by  the  landlord : 
(Arch.  L.  &  T.  151,  2nd  edit. ;  Tay.  Ev.  746.) 

Q. — An  occupier  of  two  houses  under  two  different  landlords,  one  at  a 
rent  certain,  the  other  without  any  agreement  for  any  specific  sum  ;  have 
the  two  landlords  the  like  remedy  for  rent,  or  how  does  it  differ  ? 

A. — ^There  is  this  difference — the  landlord  to  whom  the  tenant  pays  a 
certain  rent  may  distrain  for  such  rent,  bat  the  landlord  who  has  let 
the  house  without  any  agreement  for  a  specific  sum  cannot  distrain ; 
his  only  remedy  will  be  an  action  for  use  and  occupation ;  for,  in  order 
to  support  a  distress,  the  rent  must  be  certain:  (Arch.  L.  &  T.  113, 
2nd  edit.) 

Q. — ^What  is  the  usual  remedy  for  recovering  rent  reserved  on  a  lease, 
and  how  is  it  enforced  ? 

A. — Bent  reserved  on  lease  containing  a  covenant  to  pay  may  be 
recovered  by  distress,  and  by  action  of  debt  or  covenant.  So  a  power  of 
re-entry  is  always  reserved  by  the  lease  on  breach  of  the  covenant  to  pay 
rent,  and  ejectment  may  now  be  brought  without  a  previous  demand  if 
half  a  year's  rent  is  in  arrear  and  no  sufficient  distress  on  the  premises : 
(Arch.  L.  &  T.  33,  37,  111,  &c.,  2nd  edit.) 

Q. — ^Must  a  lease  for  seven  years  be  in  writing  ?  and  what  is  the  limit 
of  time  for  which  a  parol  lease  may  be  legally  made  ? 

A. — Such  a  lease  must  not  only  be  in  writing,  but  by  deed  also  : 
(29  Car.  2,  c.  3 ;  8  &;  9  Vict.  c.  106,  s.  3.)  A  parol  lease  not  exceeding 
three  years  from  the  making,  with  a  rent  of  not  less  than  two-thirds  of 
the  improved  value,  is  good :  (29  Car.  2,  c.  3.) 

Q. — ^A.  grants  a  lease  to  B.  for  twenty-one  years,  at  a  rent  of  100/. 
per  annum ;  at  the  end  of  three  years  B.  assigns  the  remainder  of  the 
term  to  C,  subject  to  the  rent :  after  this  assignment,  rent  becomes  dne 
to  A.,  who,  not  being  able  to  obtain  payment  from  C,  calls  upon  B. 
to  pay ;  B.  objects  that  he  has  assigned  to  C.  Is  B.  liable  to  pay  the 
rent? 

A, — ^B.  is  liable  to  pay  the  rent,  notwithstanding  the  assignment  to 
0.,  for,  immediately  on  the  execution  of  the  lease  toB.,  9,  privity  of  contract 
arises  between  him  and  the  lessor,  and  this  privity  of  contract  continues 
during  the  whole  of  the  term  :  (see  Spencer* s  case,  1  Sm.  L.  C.  68,  and 
notes.) 

Q. — ^If  the  original  lessee  covenant  to  insure  against  fire,  but  omits 
to  do  so,  and  he  by  covenant  is  further  bound  to  uphold,  and  the 
prenusee  are  burned  down,  he  having  assigned,  and  the  assignees  will  not 
reinstate :  state  whether  the  original  lessee  or  the  assignee  is  liable  to 
do 


46  OOHMON  LAW  DIVISION. 

A, — ^The  original  lessee  is  bonnd  to  do  so  under  his  express  contract ; 
and  so  is  the  assignee,  for  such  a  covenant  runs  with  the  land,  especially 
if  the  lessee  covenant  to  lay  out  the  insurance  money  in  rebuilding  or 
repairing  the  premises  :  (Wood  L.  &  T.  545,  10th  edit.) 

Q. — Is  a  tenant  liable  to  pay  the  rent  of  premises  accidentally  destroyed 
by  fire,  under  any  and  what  circumstances  ?  (a) 

A. — If  a  tenant  covenant  generally,  that  is  without  any  exceptions,  to 
pay  rent  during  the  term,  it  must  be  paid,  notwithstanding  the  premises 
are  accidentally  burnt  down  during  the  term :  {Monk  v.  Cooper,  2  Str. 
763  ;  Arch.  L.  &  T.  153,  2nd  edit.) 

Q. — ^How  far  do  the  covenants  in  a  lease  bind  the  lessee  holding  over 
after  the  expiration  of  the  term  ? 

A. — ^Unless  there  be  evidence  to  the  contrary,  the  tenancy  will  be  held 
upon  the  terms  of  the  old  lease  so  far  as  they  are  not  inconsistent  with  a 
yearly  holding.  Thus,  where  the  old  lease  contained  a  covenant  to  repair, 
the  tenant  holding  over  was  held  liable  as  on  a  simple  contract  for  not 
rebuilding  the  premises  on  their  being  destroyed  by  fire :  (Ohit.  Cont. 
303,  11th  edit.) 

Q. — ^What  sort  of  annexation  of  a  chattel  to  the  freehold  is  necessary 
to  constitute  a  fixture  in  its  legal  sense  ? 

A. — To  constitute  such  an  annexation  as  will  preclude  a  removal  by 
the  tenant  (not  within  the  Agricultural  Holdings  Acts,  1875  and  1883)  the 
article  must  be  fixed  in  the  ground,  or  to  some  substance  previously  a  part 
of  the  freehold;  for  otherwise  it  does  not  cease  to  be  a  chattel  and 
removable:  (Chit.  Cont.  335,  11th  edit. :  Ex  parte  Barclay,  5  De  G.  M. 
&  G:  403 ;  Elwes  v.  Maw,  2  Sm.  L.  0.  and  notes.) 

Q. — ^What  fixtures  may  a  tenant  remove,  and  when  must  such  removal 
be  made? 

A, — ^As  between  landlord  and  tenant  the  latter  may  take  away  such 
fixtures  as  he  has  himself  put  up,  either  for  the  purpose  of  trade,  orna- 
ment, or  furniture  of  his  house,  if  thereby  the  freehold  be  not  materially 
damaged.  The  removal  must  be  either  during  the  continuance  of  the 
term,  or  at  the  end  of  it ;  for  the  tenant  cannot  remove  them  after  he  has 
quitted  the  premises :  (see  Arch.  L.  &  T.  352,  2nd  edit.) 

By  the  14  JC  15  Vict.  c.  25,  s.  3,  buildings,  engines,  or  machinery  put 
up  by  the  tenant  of  a  farm  for  the  purpose  of  trade  or  agriculture,  with 
his  landlord's  consent  in  writing,  and  not  in  pursuance  of  some  obligation, 
may  be  removed  by  the  tenant  making  good  any  injury  to  the  premises,  if 
on  a  month's  previous  notice  in  writing  being  given  to  the  landlord  he 
does  not  elect  to  purchase  the  same. 

By  the  Agricultural  Holdings  Act,  1875,  s.  53,  any  engine,  machinery, 
or  other  fixtures,  fixed  after  the  Act  by  an  agricultural  tenant  (not  in 
pursuance  of  an  obligation  to  do  so  or  instead  of  another  of  the  landlords) 
is  removable  by  the  tenant  under  the  like  conditions  if  he  has  paid  his 
rent,  and  satisfied  his  liability  to  his  landlord ;  and  by  sect.  34  of  the 
1883  Act,  fencing  and  buildings  are  included  in  addition. 


(a)  This  qnestaon  will  also  appear  in  the  Conveyancing  diyision,  and  has  also  been 
asked  in  the  Equity  division. 
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Q. — 11  a  landlord  let  a  bouse  on  an  agreement,  and  the  tenant  runs 
away,  leaving  no  sufficient  property  on  the  premises  to  pay  the  rent,  how 
is  the  landlord  to  obtain  possession  so  as  to  put  an  end  to  the  agreement  ? 

A, — U  half  a  year's  rack  rent  be  in  arrear  the  lessor,  &c.,  should 
request  two  justices  of  the  peace  of  the  coimty,  &c.,  having  no  interest 
in  the  premises,  to  go  upon  and  view  the  same,  and  affix  upon  the  most 
notorious  part  thereof  notice  in  writing  on  what  day  (at  the  distance  of 
fourteen  days  at  least)  they  will  return  to  take  a  second  view  thereof ; 
and  if  on  such  second  view  the  tenant,  &c.,  does  not  appear  and  pay  the 
rent,  or  there  be  not  sufficient  distress  on  the  premises,  then  the  justices 
may  put  the  landlord  into  possession,  and  avoid  the  lease ;  (see  Arch. 
L.  &  T.  171,  2nd  edit.) 

Q. — What  constitutes  a  waiver  of  a  proviso  of  re-entry  ? 

A. — ^If  the  landlord,  with  full  knowledge  of  the  forfeiture  which  gave 
liim  the  right  of  re-entry,  accepts  or  distrains  for  rent  due  after  the 
forfeiture,  it  will  waive  the  forfeiture  and  right  of  re-entry :  (Arch.  L.  &  T. 
103,  2nd  edit. ;  and  see  hereon  Dumpors  case,  1  Sm.  L.  0.  47  ;  and  the 
2S  &  24  Vict.  c.  38,  s.  6.) 

Q. — ^If  a  landlord  let  a  house  by  parol  for  three  years,  and  nothing  is 
mentioned  as  to  repairs,  state  what  repairs  each  party  would  be  liable  to, 
.and  what  would  be  dilapidations  on  the  part  of  the  tenant  ? 

A. — ^The  lessor  is  not  bound  to  repair  the  house ;  (a)  but  the  lessee 
ought  to  do  so  ;  for  the  law  implies  a  promise  by  him  to  that  effect,  unless 
the  house  was  in  a  ruinous  state  when  he  entered  into  possession.  If  the 
tenant  commits  voluntary  waste  or  dilapidations,  as  if  he  removes  doors  or 
windows,  he  is  liable  to  make  good  the  damage  :  (see  Arch.  L.  &  T.  198, 
2nd  edit.) 

Q. — ^What  repairs  or  dilapidations  is  a  tenant  from  year  to  year  liable 
to  make  good  in  respect  of  a  messuage  so  let  to  him  ? 

A, — It  seems  that  he  is  only  bound  to  make  fair  and  tenantable  repairs, 
to  keep  the  house  wind  and  water  tight,. so  as  to  prevent  obvious  waste  or 
decay  of  the  premises,  and  not  to  make  substantial  or  lasting  repairs,  such 
as  new  roofing  or  the  like  ;  and  he  is  not  liable  for  mere  wear  and  tear  of 
the  premises :  (see  Wood.  L.  &  T.  493, 10th  edit. ;  Arch.  L.  &  T.  198, 200, 
2nd  edit.) 

Q, — ^Is  a  landlord  or  incoming  tenant,  and  which,  liable  at  the  expira- 
tion of  a  lease,  to  pay  the  outgoing  tenant  in  respect  of  manure,  crops,  &c., 
who  holds  under  a  lease ;  and  what  will  be  the  difference  if  he  be  only  a 
tenant  at  will  ? 

A, — ^If  there  are  any  covenants  in  the  lease  relating  to  the  manure,  &c., 
both  landlord  and  tenant  will  be  bound  by  them  ;  but  if  there  be  no  con- 
tract the  parties  will  be  bound  by  the  custom  of  the  country.  The  land- 
lord IB  primd  facie  bound  to  pay  the  outgoing  tenant,  whether  for  years 
or  at  wUl,  for  manure,  crops,  &o.,  unless  the  incoming  tenant,  with  the 
landlord's  assent,  enter  upon  them,  for  then  the  implied  contract  to  pay 

(a)  As  to  the  landlord's  liability  to  repair  under  a  lease,  see  THldeslat  v.  Clarkton 
<6  L.  T.  Bop.  N.  &  98). 
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rests  with  him :  (see  Wigglesworth  v.  Dallison,  1  Sm.  L.  C.  594,  and 
notes ;  Codd  v.  Broicn,  15  L.  T.  Eep.  N.  8.  536,)  But  if  the  tenant  at 
will  determines  the  tenancy  by  his  own  act,  he  is  not  entitled  to  the  crops : 
(Arch.  L.  &  T.  327,  2nd  edit.)  (a) 


THE  LAW  OF  TORTS  OB  PRIVATE  WRONGS. 

Question. — ^What  was  decided  in  the  Six  Carpenters  case  ? 

Answer. — That  if  a  man  abuse  an  authority  given  him  by  the  law  (as 
to  enter  a  common  inn),  he  becomes  a  trespasser  ah  initio.  The  contrary 
is  the  rule  if  the  authority  was  given  by  the  party.  Mere  nonfeasance 
does  not  amount  to  such  abuse  as  makes  a  man  a  trespasser  ah  initio : 
{Six  Carpenters  case,  1  Sm.  L.  0.  143.) 

This  inile  formerly  applied  to  distress,  but  now,  where  an  irregularity, 
&c.,  occurs  in  taking  a  distress,  the  distrainor  is  not  a  trespasser  ah  initio, 
if  any  rent  is  justly  due  :  (11  Geo.  2,  c.  19,  s.  19.) 

Q. — ^Is  an  infant  liable  for  torts  committed  by  him  ? 

A. — ^Yes ;  but  not  for  such  as  arise  out  of  contract.     Thus,  he  is  liable  . 
for  a  personal  trespass,  but  he  is  not  liable  in  trover  for  goods  delivered 
under  a  contract :  (see  Burnard  v.  Haggis,  8  L.  T.  Rep.  N.  S.  320 ;  Chit. 
Oont.  149,  11th  edit.) 

Q. — ^An  orphan  of  tender  years  has  had  his  leg  broken  by  wilful 
negligence.     Oan  he  bring  an  action  for  the  injury,  and  if  so,  how  ? 

A. — He  may  maintain  an  action  by  next  friend,  who  must  sign  a  written 
consent  that  his  name  be  used  for  that  purpose :  (see  Order  XVI.,  rr.  IS 
and  20.)     Formerly  he  sued  in  trespass  or  case. 

Q. — ^A  father  and  his  chUd  under  ten  years  of  age  receive  injuries  by 
a  collision  on  a  railway  :  in  seeking  compensation  at  law  for  such  injuries, 
must  there  be  more  actions  than  one,  and  in  whose  name  or  names  is  or 
are  such  action  or  actions  to  be  brought  ? 

A. — ^There  should  be  two  actions,  as  they  are  instituted  in  different 
rights  and  capacities.  The  father  must  sue  in  his  name  to  recover 
damages  for  the  injuries  done  to  him,  and  an  action  must  be  brought  for 
the  child  by  his  next  friend  for  compensation  for  the  injuries  he  haa 
sustained.  The  father  may,  however,  act  as  next  friend :  (Pat.  &  Mac. 
Pr.  136.) 

Q. — ^What  is  the  difference  between  libel  and  slander  ? 

A. — ^Libel  is  the  malicious  defamation  of  any  one  made  public  by 
printing,  writing,  signs,  or  pictures,  in  order  to  expose  him  to  public 
hatred  or  ridicule.  Slander  is  a  similar  defamation  by  word  of  mouth. 
Libel  is  not  statute-barred  until  after  six  years,  slander  after  two  years. 
Again,  libel  may  be  punished  criminally  as  well  as  civilly,  while  slander  is 
only  punished  criminally  in  a  few  cases :  (Arch.  Nisi  Prius,  442.) 

(a)  See  Agricnltnnd  Holdings*  Acts,  1875  and  1888,  as  to  improyements^  made  by 
tenants,  and  when  he  is  entitled  to  claim  fer  them,  and  aa  to  deductionB  that  may  be 
claimed  from  them. 
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Q. — ^Is  it  a  Bofficient  publication  of  a  libel  to  write  a  libellous  letter 
of  a  husband  to  a  wife  ?     What  is  the  leading  case  ? 

A. — ^It  is ;  husband  and  wife  in  this  instance  being  considered  as  separate 
persons  in  law.  The  leading  case  on  the  subject  is  Wemnan  v.  Ash  (13 
0.  B.  836). 

Q. — ^What  is  it  necessary  to  prove,  in  an  action  of  slander,  to  entitle  the 
plaintiff  to  recover  ? 

A, — 1.  The  words  must  be  false,  for  truth  is  a  good  plea  to  an  action 
for  defamation. 

2.  Diiparagement,  or  words  such  as  impute  conduct,  or  qualities  tending 
to  disparage  or  degrade  the  plaintiff,  or  to  expose  to  contempt,  ridicule,  or 
public  hatred,  or  to  prejudice  his  private  character  or  credit,  or  to  cause 
him  to  be  feared  or  avoided. 

3.  Publication,  or  the  making  known  the  slander  to  any  person  other 
than  the  object  of  such  slander. 

4.  Special  damage,  except  in  cases  imputing  an  indictable  offence, 
unfitness  for  society,  or  misconduct  or  incapacity  in  a  man's  business  : 
(Underbill  on  Torts,  2nd  edit.,  84.) 

Q. — ^For  what  words  may  an  action  for  slander  be  maintained  ? 

A. — ^For  all  words  imputing  to  another  the  commission  of  some  crime 
punishable  by  law,  such  as  treason,  murder,  forgery,  perjury,  &c.,  or  words 
which  may  have  the  effect  of  excluding  him  from  society,  as  to  charge  him 
with  having  leprosy,  the  itch,  &c, ;  or  words  which  impair  or  hurt  his 
trade,  as  to  call  a  tradesman  a  bankrupt,  a  lawyer  a  knave,  or  a  physician  a 
quack ;  also  for  any  words  disparaging  in  themselves  and  maliciously 
spoken  bv  which  special  damage  has  been  sustained :  (Arch.  Nisi  Prius, 
443  ;  3  St.  C.  385  et  seq.,  8th  edit.) 

Q. — ^In  an  action  by  a  servant  against  his  master  for  defamation  in 
respect  of  a  character  given,  what  must  the  plaintiff  prove  to  entitle  him 
to  recover  ? 

A. — If  the  master  has  been  applied  to  for  the  character  (the  statement 
then  being  privileged)  the  plaintiff  must  prove  that  the  master  gave  the 
defamatoiy  charad;er  imtruly  and  with  express  malice,  i.e.,  knowing  it  to 
be  false  ;  but  this  will  not  be  necessary  in  some  cases  when  the  character 
is  given  without  being  applied  for :  (Sm.  Man.  0.  L.  sect.  1093  ;  Gardner 
V.  Slade,  18  L.  J.  313,  Q,B.) 

Q. — ^What  is  the  usual  defence  to  an  action  for  false  imprisonment  ? 

A, — ^The  usual  defence  is  that  of  justification,  e.g.,  a  private  person  is 
justified  in  arresting  where  there  is  reasonable  and  probable  cause  to 
suspect  that  the  plaintiff  committed  a  felony :  (21  Jac.  1,  c.  21,  s.  3.) 

Q. — A.  prosecutes  B.,  for  perjuxy ;  B.  is  acquitted,  and  sues  A.  for 
maliciouB  prosecution.  At  the  trial  the  jury  find.  In  answer  to  the  judge, 
that  A.  had  reason  to  believe  and  did  believe  that  B.  was  guilty  of 
perjury.     For  whom  should  judgment  be  entered  ?     Give  reasons. 

A, — On  this  finding  judgment  should  be  entered  for  the  defendant  A., 
for,  having  reasonable  cause,  he  was  justified  in  prosecuting :  (see  Hicka  v. 
Fauaner,  61  L.  J.  271,  Q.  B.). 
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Q.— Whai  is  neoessarr  to  ?7:ppc»t  an  aciioa  for  fmdaleiit  misrepre- 
aentation  I 

A. — ^Frand  in  law  oon-^i^ts  in  knovisz^T  asserdci;  that  which  is  £alae  in 

—    « 

fad  to  the  injnij  of  another.  As  a  g>eneral  rak>  the  plaintiff  most  prore 
(1)  that  the  representation  is  contrarr  to  fact :  (2f  that  the  party  making 
it  knew  it  to  he  bo  :  ani  f-^)  that  s:ich  false  representation  indaoed  the 
other  to  contract,  and  that  he  stiFtaiceii  dama^  therehv :  (see  notes  to 
CJuiiuklor  V.  Lfjpoi,  1  SnL  L.  C.  and  Pu'^.y  t.  Frti  fi*,  ih.j  toL  2.  Bat 
see  also  *J  Geo.  4,  c,  14.  s.  0.)  DaTiity  formerlT  required  less  strict  proof 
of  the  fraad  than  comiaon  law  did.  and  the  roles  of  equity  now  preyafl : 
(86  &  37  Vict,  c  66,  s.  25,  sub-sect,  11.) 

Q. — The  defendant  sold  to  the  plaintiff  a  stone  which  he  affirmed  to  be 
a  Bezoar  stone,  bnt  which  turned  oat  not  to  be  a  Bezoar  stone.  Can  the 
plaintiff  maintain  the  action,  and.  if  so.  what  most  he  prove  to  entitle 
him  to  recover  \ 

A, — ^These  were  the  facts  in  the  leading  case  of  Chandflar  t.  Lopus 
(1  8m.  L.  G.  183),  and  it  was  held  that  no  action  lay  agunst  the 
defendant,  tmless  he  either  knew  that  it  was  not  a  Besoar  stone,  or 
warranted  it  to  be  such ;  bat  if  the  plaintiff  in  this  case  were  to  daim 
npon  a  warranty  of  the  stone,  he  would  at  the  present  day  perhaps 
snooeed,  the  rale  of  law  being  that  CTeiy  affirmation  at  the  time  of  sale  of 
personal  chattels  is  a  warranty  provided  it  appears  to  hare  been  so 
intended ;  if  not,  he  would  at  all  events  saceeed,  if  he  were  to  sue  in  tort, 
laying  a  **  scienter,"  since  the  fact  of  the  defendant  being  a  jeweller 
woidd  be  almost  irresistible  evidence  that  he  knew  his  representation  to  be 
false :  (8m.  L.  G.  ib.,  notes.) 

Q> — GKve  an  instance  of  "  damnum  fine  injuria." 

A. — If  one  trespasses  upon  another's  land,  that  is  an  invasion  of  an 
absolute  right ;  but  if  the  trespass  was  committed  in  self  defence  in  order 
to  escape  from  some  pressing  danger,  no  action  vnll  lie  in  respect  of  it, 
because  the  law  authorises  the  commission  of  a  trespass  for  such  purpose ; 
and  therefore,  although  there  was  "damnum,"  namely,  a  private  grievance, 
there  was  no  injuria^  or  wrongful  act,  and  the  trespass  was  consequently 
"  damnum  sine  injuria : "  (37  Hen.  6,  37,  pL  26.)  See  also  Butt  v. 
Imperial  Gas  Company,  L.  Bep.  2  Gh.  App.  158 ;  and  UnderhiU  on 
Torts,  2nd  edit.) 

Q. — ^A  man  commits  an  assault  in  the  street^  and  in  so  doing  breaks 
unintentionally  a  square  of  valuable  plate  glass  in  a  shop  window ;  another 
slips  down  accidentally  and  does  the  like.  Has  the  owner  of  the  glass  a 
remedy  at  law  against  both  or  either  of  the  persons  f 

A. — ^In  the  first  case,  the  person  being  in  the  act  of  conmiittiog  an 
nhlawful  act,  the  owner  of  the  glass  has  a  remedy  against  him ;  but  where 
the  window  was  broken  by  unavoidable  accident,  he  has  no  remedy :  (see 
Arch.  Nisi  Prius,  378,  402 ;  Vaughan  v.  Taf  Vale  Railway  Compamij 
82  L.  T.  Bep.  163  ;  Hammack  v.  White,  5  L.  T.  Bep.  N.  8.  676.) 

(2. — Is  a  master  answerable  for  damages  caused  by  the  negligence  or 
eriminal  act  of  Ids  servant  ?(a) 

•  (a)  This  question  is  also  answered  by  the  foregonig:  If  a  coachman  negligently 
drives  his  master's  carriage,  and  thereby  injaxeB  another,  when  is  ^  master  liaUe? 
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A. — ^If  a  servant,  while  employed  in  his  master's  service,  by  his  negli- 
gence does  any  damage  to  a  stranger,  the  master  is  (civiliter)  answerable. 
Bat  he  is  not  liable  for  a  crime  or  wilful  injury  committed  by  the  servant 
without  his  oonomand  or  encouragement,  though  it  may  be  in  the  course 
of  or  in  relation  to  the  service :  (see  2  8t.  0.  234,  8th  edit. ;  Reg,  v. 
Stephens,  L.  Eep.  1  Q.  B.  703.) 

Q. — ^Will  the  liability  of  the  master,  as  stated  in  the  preceding  question, 
be  altered  by  the  injured  party  being  also  his  servant  ? 

A, — ^A  master  is  not  responsible  in  the  case  of  one  servant  sustaining 
an  injury  from  the  negligence  of  a  fellow  servant  of  competent  skill  in 
the  course  of  their  common  employment,  unless  the  latter  had  a  superin- 
tendence entrusted  to  him,  or  the  case  otherwise  comes  within  the 
Employers'  Liabihty  Act,  1880  (43  k  44  Vict.  c.  42). 

Q. — ^What  must  be  given  in  a  notice  in  respect  of  an  injury  under  the 
Employers*  Liability  Act  ?  Is  a  verbal  notice  sufficient,  and  within  what 
time  must  it  be  received  ? 

A. — ^The  notice  must  give  the  name  and  address  of  the  person  injured, 
and  must  state  in  ordinary  language  the  cause  of  the  injury  and  the  date 
at  which  it  was  sustained ;  but  defects  and  inaccuracies  are,  in  the  dis- 
cretion of  the  judge,  not  to  be  deemed  fatal :  (43  &  44  Vict.  c.  42,  s.  7.) 
Written  notice  is  necessary :  {Moyle  v.  Jenkins,  51  L.  J.  112,  Q.  B. ;  and 
Keen  ▼.  Millwall  Dock  Company,  51  L.  J.  277,  Q.  B.)  The  notice  must 
be  given  within  six  weeks,  but  in  case  of  death  the  want  of  such  notice 
will  be  no  bar  if  the  judge  is  of  opinion  there  is  reasonable  excuse  : 
(sect.  4.) 

Q, — ^A.,  your  client,  being  sued  by  C,  under  the  following  circumstances, 
comes  to  you  for  advice.  What  points  of  law  and  fact  should  you  tell 
him  would  arise  on  the  case,  and  what  is  your  opinion  on  the  point  of 
law  ?  A.  is  a  brewer,  B.  his  collector.  B.  goes  his  rounds  in  a  gig 
belonging  to  A.,  in  which  B.  puts  the  money  he  collects.  To  protect  the 
money  B.  always  keeps  a  dog  of  his  own  in  the  cart.  B.  goes  on  his 
business  into  a  house,  and  the  dog  is  left  on  the  seat  of  the  gig.  0.,  a 
stranger,  speaking  to  another  man,  lays  hold  of  the  rail  of  the  gig  for 
support,  and  the  dog  bites  him. 

A. — ^I  should  say  the  following  point  of  law  would  arise  : 
1.  Is  A.  liable  ? 
And  the  following  points  of  fact : 

1.  Was  B.  acting  within  the  scope  of  his  employment  in  keeping 

the  dog  for  the  protection  of  the  cart  ? 

2.  Was  B.  aware  of  the  animal  having  a  savage  disposition  ? 
8.  Was  G.  guilty  of  contributory  negligence  ? 

On  the  point  of  law  I  should  advise  that  A.  would  not  be  liable  unless 
the  first  two  points  of  fact  were  answered  in  the  affimative,  and  the  third 
in  the  negative. 

Q. — A  carman  in  the  employ  of  a  manufacturer  has  been  injured  by  the 
fall  of  a  bale  of  goods  from  a  crane  worked  by  another  man  in  the  same 
employ.  What  facts  should  you  ascertain  before  advising  against  whom 
any  action  should  be  brought  ? 

£  2 
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A. — In  the  case  pat  it  would  be  necessary  to  ascertain  whether  the 
crane  was  staunch  and  secure,  &c,,  as  if  it  were  not,  and  the  master  knew 
or  ought  to  have  known  that  it  was  not,  or  if  he  employed  a  person  of 
insufficient  strength  to  work  it,  an  action  could  be  maintained  against 
him  :  (see  Ohit.  Cont.  533,  11th  edit.,  and  cases  there  cited.) 

Q. — ^A.  employs  a  contractor  to  do  work  who  selects  his  own  workmen, 
and  has  control  over  them;  is  A.  or  the  contractor  responsible  for  the 
negligence  of  the  workmen  so  employed  ? 

A. — The  contractor,  and  not  A.  is  responsible.  If  a  person,  in  the 
exercise  of  his  rights,  employs  a  contractor,  who  is  guilty  of  negligence, 
the  contractor  and  not  his  employer  is  liable  :  (A  lien  y.  Hay  ward,  7  Q.  B. 
960 ;  Grey  et  ux.  v.  Pullen,  32  L.  J.  171 ;  Sm.  M.  L.  108,  8th  edit.) 

Q. — ^What  is  the  rule  of  law  where  one  of  two  innocent  persons  most 
suffer  by  the  act  of  a  third  ? 

A. — ^That  he  who  has  enabled  such  third  person  to  occasion  the  loss 
must  sustain  it :  (per  Ashurst,  J.  in  Lickharrow  v.  Mitson,  2  T.  B.  70.) 

Q. — If  I  start  game  in  my  own  land,  have  I  a  right  to  follow  it  into 
the  land  of  my  neighbour  ? 

A. — No;  such  act  would  be  a  trespass:  (see  Arch.  Nisi  Priua,  297, 
320.)  However,  if  a  man  upon  his  own  land  shoots  at  game  which  risea 
from  his  own  land,  and  which  is  over  his  land  at  the  time  of  shooting, 
but  drops  dead  on  the  land  of  another,  he  may  go  and  pick  up  without 
committing  a  trespass  in  ptirsuit  of  game:  {Kenyon  v.  Hart,  11  L.  T.  Bep. 
N.  S.  733,  Q.  B.) 

Q. — ^Explain  the  meaning  of  the  maxim  Actio  personalis  moritur  cuni 
persoiid ;  and  give  an  instance  of  its  application. 

A. — The  meaning  is,  that  a  personal  right  of  action  dies  ivith  the  person  : 
for  example,  if  A.  commits  a  trespass  upon  the  person  of  B.,  and  B.  dies 
before  action  brought,  his  executor  or  administrator  cannot  sue  A.  for  the 
trespass ;  and  before  the  9  &  10  Vict.  c.  93,  not  even  if  B.  had  died  from 
the  effects  of  the  tort :  (Bro.  Max.  752,  et  seq,,  2nd  edit.) 

Q. — Has  any  and  what  alteration  been  made  in  the  above  maxim  by  the 
9  &;  10  Vict,  c  93  (commonly  called  Lord  Campbell's  Act)? 

A. — ^Yes  ;  by  this  Act,  whenever  the  death  of  a  person  is  caused  by 
any  wrongful  act  or  neglect  done  under  such  circumstances  as  would  (if 
death  had  not  ensued)  have  entitled  the  party  injured  to  maintain  an 
action,  and  recover  damages,  then  the  person  who  would  have  been  liable, 
if  death  had  not  ensued,  is  still  liable  to  an  action  for  damages,  although 
the  death  has  been  caused  under  such  circumstance  as  amount  in  law  to 
felony:  (sect.  1.) 

Q. — ^In  case  of  injury  to  a  person  from  which  death  ensues,  is  there 
any  mode  by  which  compensation  can  be  sought,  and  by  what  means,  and 
by  whom,  and  for  whose  benefit,  and  against  whom  must  it  be  brought, 
and  under  what  circumstances,  if  any,  can  the  person  to  be  benefited  sue 
in  his  or  her  own  right,  and  what  species  of  loss  is  recoverable  in  such  an 
action  ?  (a) 


(a)  The  foUowing  question  is  answered  by  the  above : — The  hnsband  of  a  married 
-woman,  who  depends  upon  him  for  her  support,  is  killed  in  accident  caused  by  the 
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• 

^.— As  before  stated,  in  sncli  a  case,  an  action  for  damages  may  be 
maintained  for  the  benefit  of  the  wife,  husband,  parent,  and  child  of  the 
person  whose  death  has  been  caused  :  (sect.  2.)  (a)  It  is  to  be  brought  by 
and  in  the  name  of  the  executor  or  administrator  of  the  deceased  against 
the  person  who  would  have  been  liable  if  death  had  not  ensued,  and 
withm  twelve  calendar  months  after  the  death :  (sect.  3.)  But  if  there 
be  no  such  executor,  &c.,  or  if  one,  and  he  does  not  sue  within  six 
•calendar  months  after  the  death,  the  action  may  be  brought  by  the 
persons  beneficially  interested  in  its  result :  (27  &  28  Vict.  c.  95,  s.  1.) 

As  regards  the  species  of  loss  recoverable  under  this  statute,  to  entitle 
the  representatives  to  recover,  it  must  be  the  loss  of  some  pecuniary 
iidvantage,  either  presently  or  in  expectation.  Damages  are  not  to  be 
given  as  a  solatium  to  the  feelings  of  the  deceased's  representatives,  or  in 
reference  to  the  loss  of  a  legal  right:  {Franklin  v.  The  South-Eastern 
Kailwajf  Company,  31  L.  T.  Bep.  154.)  (6) 

Q. — ^A.  commits  an  assault  upon  B.,  and  before  action  brought  B.  dies. 
€an  B.'s  executors  or  administrators  sue  A.  for  the  recovery  of  damages 
for  the  assault  ? 

A. — In  such  a  case  the  executors  or  administrators  cannot  sue  A.  for 
the  assault,  unless  B.  died  from  the  effects  of  the  assault.  For  the 
common  law  maxim  Actio  personalis  tnoritwr  cum  persond  applies :  (Bro. 
Max.  706,  2nd  edit.) 

Q. — State  the  exceptions  to  the  maxim  Actio  personalis  moritur  cum 
persond. 

A, — Where  there  has  been  a  trespass  to  the  goods  and  chattels  of 
the  deceased,  the  right  of  action  survives  to  his  executors  or  adminis- 
trators :  (see  4  £d.  3  ;  25  Ed.  3 ;  and  43  Ed.  3.)  So  the  right  survives 
in  case  of  injury  to  real  estate  if  committed  within  six  months  before  the 
owner  s  death,  and  provided  the  action  be  brought  within  one  year  after 
his  death :  (3  &  4  Will.  4,  c.  42,  s.  2.  Also  under  the  9  &  10  Vict, 
-c.  93.) 

Q. — ^Whilst  A.  is  riding  in  his  carriage,  his  coachman,  in  driving, 
knocks  a  man  down  and  injures  him.  Upon  another  occasion,  when  A. 
is  not  riding  in  his  carriage,  his  coachman  does  a  similar  thing.  Can  the 
party  injured  bring  an  action  of  trespass  against  A.  in  both  or  either  and 
which  of  these  cases  ? 

A. — ^In  the  first  instance,  that  is,  when  the  master  was  present,  an 
action   of    trespass  could  formerly  be  maintained  against  him  for  the 


negligence  of  a  railway  company  or  their  servants.  Has  she  any  remedy  against  the 
company  ?  and  if  so,  state  whether  under  any  statute,  or  at  common  law. 

(a)  The  word  **  parent  **  is  to  include  **  father  and  mother,  and  grandfather  and 
grandmother,  and  stepfather  and  stepmother;"  and  the  word  "child"  is  to  include 
**  son  and  daughter,  and  grandson  and  granddaughter,  and  stepson  and  stepdaughter :" 
(sect,  oj 

(6)  Where  a  person  injured  through  the  negligence  of  others  has  accepted  com- 
pensation in  full  satisfaction  and  discharge  of  all  claims  and  causes  of  action  against 
them,  his  executor  cannot,  after  his  death,  which  resulted  from  the  injuries,  mainliain 
an  action  under  Lord  CampheU's  Act  (9  &  10  Yict.  c.  93)  for  the  loss  sustained  by  the 
widow  and  children  of  deceased :.  {Head  v.  Great  Eastern  Railwatf  Company^  18  L.  T. 
Rep.  N.  &  322.) 
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injury  sustained :  whilst  in  the  latter  instance  an  action  on  the  case 
conld  only  be  brought :  (Arch.  Nisi  Prius,  299,  486.)  The  statement  of 
claim  would  now  simply  state  the  facts  in  either  case  and  claim  damages. 

Q. — In  the  case  of  an  injury  to  a  person  on  the  Queen's  highway  by  job 
horses  on  a  yearly  hiring  not  driven  by  the  job-master's  servant,  who  is 
Uable  for  it  ? 

A. — The  person  hiring  job  horses  will  be  liable,  as  they  are  not  drivea 
by  the  job-master's  servant,  otherwise  the  job-master  would  be  liable  :  (see 
Arch.  Nisi  Prius,  436,  437  ;  Brooker  v.  Floyd^  13  L.  T.  Bep.  N.  S.  803  ; 
Laugher  v.  Pointer,  5  6.  &  0.  547.) 

Q. — In  what  way  is  a  stage-coach  proprietor  liable  to  a  passenger 
travelling  by  his  coach,  for  hurt  or  injury  ? 

A, — He  is  liable  to  an  action  for  damages  for  any  hurt  or  injury  arising 
from  want  of  skill  in  the  coachman,  for  any  defect  in  the  construction  of 
the  coach,  or  the  viciousness  of  the  horses,  or  for  negligence.  But  if  the 
hurt  or  injury  sustained  be  the  result  of  unavoidable  accident  no  action 
lies:  {Aston  v.  Heaven,  2  Esp.  533 ;  Chit.  Oont.  469,  11th edit.) 

Q. — ^If  a  traveller  by  a  railway  sustain  an  injury  on  the  journey,  will 
he  be  entitled  to  compensation,  and  against  whom  should  he  proceed  ? 

A, — If  the  injuiy  was  occasioned  through  the  negligence  of  the  com- 
pany's servants,  an  action  may  be  brought  against  the  company:  (see 
Palmer  v.  Grand  Junction  Railivay  Company,  3  Jur.  559,  et  infra.) 

Q.^If  A.  sues  for  damage  arising  from  the  negligent  conduct  of  B., 
how  far  may  his  right  to  recover  be  affected  by  his  own  want  of  care  ? 

A. — ^If  A.  could,  by  exercising  ordinary  care,  have  avoided  the  injuxy* 
or  rather  if  it  can  be  shown  that  he,  by  negligence  or  want  of  proper  care, 
contributed  to  the  accident,  it  will  bar  his  right  to  recover :  (see  Tuff  v. 
Warman,  27  L.  J.  N.  8. 332 ;  Witherley  v.  Regent's  Canal  Company,  6  L.  T. 
Bep.  N.  8.  255)  (a) 

Q. — ^What  is  the  meaning  of  the  term  *'  contributory  negUgenoe  "  in 
actions  for  negligence,  and  give  an  instance  in  which  proof  of  such 
negligence  will  defeat  an  action  ? 

A, — "Contributory  negligence  "  means  that  the  person  injured  has  by 
his  own  negligence  contributed  to  the  immediate  cause  of  the  accident. 
As  if  a  person  carelessly  crosses  in  front,  or  gets  out,  of  a  train  in  motion, 
and  is  thereby  injured,  he  cannot  recover.  But  in  case  of  damage  by  col- 
lision between  vessels  through  mutual  negligence,  the  total  loss  is  equally 
divided  between  them :  (see  36  &  37  Vict.  c.  66,  s.  25,  sub-sect.  9.) 

Q. — ^In  an  action  for  an  injury  caused  by  the  bite  of  a  savage  dog, 
what  may  the  defendant  put  the  plaintijQP  to  prove  in  support  of  his 
action  ? 

A, — That  the  defendant  was  aware  that  the  animal  was  savage,  and  did 
not  take  sufBcient  measures  to  prevent  it  doing  mischief :  (Arch.  Nisi 
Prius,  422 ;  Gladman  v.  Johnson,  15  L.  T.  Bep.  N.  S.  476 ;  Miller  ▼. 


(a)  The  following  question  may  be  answered  from  the  aboTe :  A  person  is  injured 
whilst  tniTelling  on  a  railway.  State  a  case  in  which  he  has  a  remedy,  and  when  h» 
has  none,  against  the  company 
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Kimhrc^,   16  ib,  860.)    If,  however,  the  dog  bit   sheep  or  cattle,  the 
plaintiff  is  entitled  to  recover  without  such  proof  :  (28  &  29  Vict.  c.  60.) 

Q. — 8tate  some  of  the  nuisances  affecting  dwelling-houses  and  lands, 
for  which  an  action  will  lie. 

A, — ^If  a  man  sets  up  an  offensive  trade,  as  a  tallow-chandler's,  or 
maintainfl  an  offensive  thing  upon  the  premises,  as  a  dung-heap,  the  stench 
from  which  renders  the  air  unwholesome,  and  the  enjoyment  of  property 
uncomfortable,  these  are  nuisances  for  which  an  action  will  lie.  Various 
other  instances  may  be  mentioned,  as  obstructing  lights,  or  diverting 
waterconrBes  :  (Arch.  Nisi  Prius,  420,  et  seq.) 

Q. — ^Will  an  action  lie  against  a  railway  company  by  the  owner  of  a 
house,  none  of  whose  property  has  been  taken  by  the  company,  for  com- 
pensation in  respect  of  injury  done  to  the  house  by  vibration  or  smoke  ? 
What  is  the  leading  case  on  the  subject  ? 

^.-"The  use  of  locomotives  is  an  act  expressly  authorised,  if  it  be  done 
in  the  ordinary  course  of  the  business  of  the  railway,  without  negligence, 
and  injuiy  caused  thereby  will  be  *' damnum  absque  injuria"  so  that  an 
action  wUl  not  lie  against  the  company.  The  leading  case  on  the  subject 
is  Brand  and  Wife  v.  Hammersmith  and  City  Railway  Company,  L.  Bep.  1 
a  B.  130. 

Q. — ^What  is  the  nature  and  character  of  injury  to  a  reversionary 
interest  in  lands  or  houses  which  the  party  entitled  to  the  reversion  has 
a  right  of  action  to  recover  damages  in  respect  of,  and  what  is  the  nature 
of  the  remedy  ? 

A. — ^The  injury  must  be  such  as  to  affect  the  inheritance,  as  in  the  case 
of  a  tenant  for  life  committing  waste  by  pulling  down  buildings,  or  felling 
timber.  The  reversioner  may  maintain  an  action,  and  obtain  an  injunction 
against  the  repetition  or  continuance  of  the  injury. 

Q- — ^How  should  a  person  proceed  for  damages  against  a  wilful  trespasser, 
when  they  would  not  amount  to  5/.  ? 

J[, — Summarily  before  a  justice  of  the  peace,  and  on  conviction  the 
offender  may  either  be  imprisoned  alone,  or  imprisoned  and  kept  to  hard 
labour  for  a  term  not  exceeding  two  months,  or  pay  a  sum  not  exceeding 
5/.,  and  a  further  sum  as  compensation -for  the  damage  not  exceeding  bl.  ; 
which,  in  the  case  of  private  property,  is  to  be  paid  to  the  injured  party. 
Sect.  5  of  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49)  must 
be  read  with  this  answer. 

Q. — ^When  is  a  person  liable  as  executor  de  son  tort  f 

A.-^-li  a  person  not  appointed  executor  intermeddle  in  that  character  so 
ai  to  exceed  offices  merely  of  kindness  and  charity,  he  will  make  himself 
executor  de  son  tort,  liable  to  others  without  himself  being  armed  with 
any  legal  rights :  (Matt.  Exors.  80,  96,  2nd  edit.) 

(2.-— May  the  owner  of  a  horse  which  has  been  taken  from  him  retake 
it  in  any  and  in  what  place  ? 

A, — ^He  may  retake  it  whenever  he  happens  to  find  it,  so  that  it  be  not 
done  in  a  riotous  manner,  or  attended  with  a  breach  of  the  peace,  which 
retaking  is  termed  recaption*     But  if  a  horse  is  feloniously  stolen,  iu  seems 


trav:.  ;?  o:*  ';^   iiT*  t«t*5a.  f.iiks.  ijim.  "Lit*  "rm*  rimTtc^.  "rill  »it 

ii'.n  "vT  -»y^  T.f  k  fcxar  tn^*r\T  -Jii*  TTTierrr  iiiBrEix  "sc  iiS libs'.     There  is 

«i^**  oc^i-iiteL'j»»i  lii  i#eir*<r:c'i  ir  nirtin   z-t^tl  am  tc  ^ifts  or  pawns 

tL.kJ'i^e:  ',T*r:  fc^  z'-**^  --~Vt  iej^l-  ix  iLrr^L  S-:i  slI*,  h^^werM',  does 
b'A  'jdi<i  *L*  Crs^-r:  -Cltl  C:^i.  llii  €»irL  •  Wb*s  ih*  ovner  from 
wLviSi  yv-»d*  LiT*-  b^^es  ftil-e^  La^  rr:*5t?c^ir-i  li*  g^TT  P**^  ^^  ****** 
^v.tS'Jt-  !**•  14  «L"i:":l*»i  m  a  rrT:;ri  c:  il-?  5^:^  ff^-*^  ^  t^ee  i4  &  25  Vict. 

<^. — WLtt  r?ZEi5<i:r«  La«  ib*  rsa!  ow^-w  of  goods  wrongfuUj  «old  by 
ac  a:ictia!L*>er  to  a  «*.  n/j  /  if  ptschj^r  for  ral -•?  i 

y4> — Ut^*3«  tL*r  a:ic^::::€«eT  i«  ih^  a^j^'^  oi  ine  real  owner,  the  pmchaser 
w:Ii  LaT«  no  t::!*:  wLaT^-rer  a^^^cr^i  V-tti,  ;ii.l-es«  perhaps  in  some  cases 
wijfgn  tLe  j?v>i%  are  sell  in  market  oven.  But  whei«  liie  auctioneer  has 
b«9eD  euXrifTuid  with  tLe  ^oi'is  for  ^^V.  and  has  acted  contraij  to  his 
ijautract;on«  or  hi*  authoritj  has  been  revoked,  the  remedj  of  the  real 
Owii*fr  will  be  agaijut  the  auctioneer  onlr  :  <  Aid.  Tort,  5th  ed.  418  ;  and 
«ee  Fa<:tor's  Acts,  6  Geo.  4,  c  94 ;  5  ^6  Vict,  c  3d.  and  40  &  41  Vict 


THE  SUPROEE  COURT  AND  ITS  JUBiaDICTIOX,  Ac     ^ 

C^i^^tion. — What  are  the  divisions  of  the  Supreme  Coort  f 
A  fu^er.'-Ai  is  divided  into  "  Her  Majesty's  High  Court  of  Justice," 
wbii^h  has  original  jarihdiction  and  also  appellate  jurisdiction  from  inferior 
courts;  and  ''Her  Majesty's  Court  of  Appeal/'  which  has  appellate 
juriMiction  with  Huch  original  junsdiction  as  may  be  incident  to  the 
'l^termination  of  any  appeal :  (1873  Act,  s.  4.) 

CI, — Of  what  is  the  Court  of  Appeal  composed  ? 

/i.«-Of  four  ex  officio  judges  and  five  ordinary  justices  of  appeal: 
('Mi  k  40  Vict.  c.  .09,  s.  16  ;  44  &  45  Vict,  c  68,  s.  3.)  These  Litter, 
exr^pt  Baggallay,  L.J.,  are  liable  to  go  circuit,  and  to  be  included  in 
commiMsions  of  aHsize. 

The  ex  officio  judges  are  the  Lord  Chancellor  (the  President),  the  Lord 
Ohief  Justice  of  England,  the  Master  of  the  Bolls,  and  the  President  of 
the  Probata,  Dirorce,  and  Admiralty  Division. 

The  ordinary  judges  are  now  styled  Lords  Justices  of  Appeal :  (40  Vict, 
c.  9.) 

And  the  Lord  Chancellor  may  request  in  writing  the  attendance  of  an 
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additional  jndge  from  any  one  or  more  of  the  Common  Law  and  Probate 
Diyisions  (to  be  selected  by  the  Division)  to  attend  the  sittings  of  the 
Court  of  Appeal :  (1875  Act,  s.  4). 

Q. — ^What  jurisdiction  vests  in  the  Court  of  Appeal  ? 

A. — 1.  All  jurisdiction  and  powers  of  the  Lord  Chancellor  and  of  the 
Court  of  Appeal  in  Chancery  in  the  exercise  of  his  and  its  appellate 
jurisdiction,  and  of  the  same  court  as  a  Court  of  Appeal  in  Bankruptcy. 
2.  All  jurisdiction  and  powers  of  the  Court  of  Appeal  in  Chancery,  of  the 
County  Palatine  of  Lancaster,  and  all  jurisdiction  and  powers  of  the 
Chancellor  of  the  Duchy  and  County  Palatine  of  Lancaster.  3.  All 
jurisdiction  and  powers  of  the  Court  of  the  Lord  Warden  of  the  Stannaries, 
assisted  by  his  assessors,  including  all  jurisdiction  and  powers  of  the  said 
Lord  Warden  when  sitting  in  his  capacity  of  judge.  4.  All  jurisdiction 
and  powers  of  the  Court  of  Exchequer  Chamber,  (a)  5.  All  jurisdiction 
vested  in  or  capable  of  being  exercised  by  Her  Majesty  in  Council,  or 
the  Judicial  Committee  of  Her  Majesty's  Privy  Council,  upon  appeal 
from  any  judgment  or  order  of  the  High  Court  of  Admiralty,  or  from 
any  order  in  lunacy  made  by  the  Lord  Chancellor,  or  any  other  person 
having  jurisdiction  in  lunacy :  (1873  Act,  s.  18.) 

Q. — ^Into  what  five  Divisions  was  the  High  Court  of  Justice  divided  ? 

A. — 1.  The  Chancery  Division,  consisting  of  the  Lord  Chancellor 
(President  thereof),  the  Master  of  the  Bolls,  and  the  three  Vice- 
Chancellors,  and  Mr.  Justice  Fry  :  (40  Vict.  c.  9.) 

2.  The  Queen's  Bench  IHvision,  consisting  of  the  Lord  Chief  Justice  of 
England  (President  thereof)  and  the  other  judges  of  the  Court  of  Queen's 
Bench. 

3.  The  Common  Pleas -Division,  consisting  of  the  Lord  Chief  Justice  of 
that  Court  (President  thereof)  and  the  other  judges  of  that  court. 

4.  The  Exchequer  Division,  consisting  of  the  Lord  Chief  Baron 
(President  thereof)  and  the  other  Barons,  but  these  three  Common  Law 
Divisions  are  now  consolidated  into  the  Queen's  Bench  Division  by  order 
of  council  dated  16th  day  of  December,  1880. 

5.  The  Probate,  Divorce,  and  Admiralty  Division,  consisting  of  the 
Judge  of  the  Court  of  Probate  and  of  the  Court  for  Divorce  and  Matri- 
monial Causes,  and  of  the  Judge  of  the  High  Court  of  Admiralty :  (1873 
Act,  8.  31.) 

Q. — ^What  jurisdiction  vests  in  the  High  Court  of  Justice  ? 

A. — It  includes  (1)  the  High  Court  of  Chancery  as  a  Common  Law 
Court  as  well  as  a  Court  of  Equity,  including  the  jurisdiction  of  the 
Master  of  the  BoUs  as  a  Judge  or  Master  of  the  Court  of  Chancery  and 
any  jurisdiction  exercised  by  him  in  relation  to  the  Court  of  Chancery  as 
a  Common  Law  Court. 

(2)  The  Court  of  Queen's  Bench. 

(3)  The  Court  of  Common  Pleas  at  Westminster. 

(4)  The  Court  of  Exchequer,  as  a  court  of  revenue  as  well  as  a 
Common  Law  Court. 


(o)  This  includes  appeals  from  the  Lord  Mayor's  Court :  (Le  Blanche  ▼•  Eeuier's 
Tekgraph  Company ,  linusj  Ist  May,  1876.) 
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(5)  The  High  Court  of  Admiralty. 

(6)  The  Court  of  Probate. 

(7)  The  Court  for  Divorce  and  Matrimonial  Causes. 

(8)  The  Court  of  Common  Pleas  at  Lancaster. 

(9)  The  Court  of  Pleas  at  Durham. 

(10)  The  Courts  created  by  Commissioners  of  Assize  of  Oyer  and 
Terminer,  and  of  Gaol  Delivery,  or  any  such  commissions. 

The  jurisdiction  of  this  Act  transferred  to  the  High  Court  of  Justice 
includes  (subject  to  the  exceptions  hereinafter  contained)  the  jurisdiction 
which  at  the  commencement  of  this  Act  was  vested  in,  or  capable  of  being 
exercised  by,  all  or  any  one  or  more  of  the  judges  of  the  said  courts 
respectively  sitting  in  court  or  chambers  or  elsewhere  when  acting  as 
judges  or  a  judge  in  pursuance  of  any  statute,  law,  or  custom,  and  all 
powers  given  to  any  such  court,  or  to  any  such  judges  or  judge,  by  any 
statute,  and  also  all  ministerial  powers,  duties,  and  authorities,  incident 
to  any  and  every  part  of  the  jurisdiction  as  transferred  :  (1873  Act, 
s.  16.) 

Q. — ^What  were  the  limits  of  the  jurisdiction  of  Her  Majesty's  Superior 
Courts  of  Common  Law  at  Westminster  ? 

A» — ^Their  jurisdiction  was  limited  to  England  and  Wales  and  the  town 
of  Berwick-upon-Tweed.  But  it  must  be  remembered  that,  if  the  cause  of 
action  accrued  here,  parties  might  be  sued  in  our  courts  and  served  with 
process  abroad.  And  in  transitoxy  actions,  if  the  parties  were  here,  they 
might  be  sued  here,  although  the  cause  of  action  accrued  abroad :  (Chit. 
Arch.  238,  13th  edit.)  And,  further,  by  the  31  &  32  Vict.  c.  54,  a 
register  of  English  judgments  is  kept  at  Dublin  and  Edinburgh,  &c. ;  by 
means  of  certificates  of  judgments  there  sent,  the  courts  to  which  the 
certificates  are  sent  have  the  same  control  over  the  judgments  as 
regards  execution  as  they  have  over  their  own  judgments.  By  the 
1873  Act,  s.  16,  this  jurisdiction  was  transferred  to  the  High  Court  of 
Justice. 

Q. — Is  a  right  to  sue  accruing  in  foreign  parts  taken  away  by  a  residence 
abroad  of  him  to  whom  it  accrues  ? 

.  A, — ^If  the  cause  of  action  accrues  abroad,  and  the  plaintiff  is  also- 
abroad,  yet  if  the  defendant  is  here,  and  the  cause  of  action  is  transitory 
the  defendant  may  be  sued  here,  if  the  claim  be  not  statute  barred.  But 
if  the  cause  of  action  accrues  abroad,  and  both  plaintiff  and  defendant  are 
abroad,  no  action  lies  here :  (Pat.  &  Mac.  Pr.  3,  4  ;  and  see  Chit.  Cont.  91, 
9th  edit.) 

Q. — State  what  are  the  usual  matters  referred  by  the  court  to  one  of 
the  masters.  Also  state  what  matters  can  be  disposed  of  by  the  Masters 
at  Chambers. 

A, — They  are  to  examine  witnesses  before  trial  when  necessary;  to- 
ascertain  damages  on  interlocutory  judgments  when  the  amount  is  sub* 
stantially  a  matter  of  calculation  ;  causes  which  involve  matters  of  account 
which  cannot  be  tried  in  the  ordinary  way ;  and  applications  made  to  the 
court  involving  long  affidavits.  The  masters  are  also  empowered  to  exer- 
cise all  such  authority  and  jurisdiction  as  may  be  exercised  by  a  judge  at 
chambers  except  in  the  following : 
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(a)  All  matters  relating  to  criminal  proceedings  or  to  the  liberty  of  the 
subject. 

(b)  Granting  leave  for  service  out  of  the  jurisdiction  of  a  writ  or  notice 
of  a  writ  of  summons. 

(c)  The  removal  of  actions  from  one  division  or  judge  to  another  division 
or  judge. 

{d)  The  settlement  of  issues,  except  by  consent. 

(e)  Inspection  and  other  orders  under  Ord.  L.,  rr.  1  to  5. 

(/)  Appeals  from  district  registrars. 

(g)  Prohibitions. 

(A)  Injunctions  and  other  orders  under  sub-sect.  8  of  sect.  25  of  the 
1873  Act. 

(t)  Awarding  of  costs,  other  than  the  costs  of  any  proceeding  before  a 
master  or  registrar,  except  such  as  he  is  authorised  by  the  rules  or  order 
of  court  to  award. 

{k)  Beviewing  taxation  of  costs. 

(J)  Orders  absolute  for  charging  stocks,  funds,  annuities,  or  share  of 
dividends  or  annual  proceeds  thereof. 

(m)  Acknowledgments  of  married  women :  (Ord.  UV.,  r.  12.) 

Q» — ^In  what  respect  does  the  jurisdiction  of  a  master  of  this  division 
differ  from  that  of  a  chief  clerk  of  the  Chancery  Division  on  an  ordinary 
summons? 

A. — ^A  chief  clerk  represents  the  judge  as  his  deputy,  and  his  orders  are 
made  in  the  name  of  a  judge,  whereas  the  jurisdiction  of  a  master  is 
distinct,  and  his  orders  are  made  in  his  own  name,  and  accordingly  appeals 
from  district  registrars  can  be  heard  before  a  chief  clerk,  but  not  before  a 
master.  There  is  also  this  difference,  that  in  case  of  dissatisfaction  with 
the  decision  of  the  chief  clerk,  the  case  may  be  referred  at  the  request  of 
either  party  to  the  judge  without  any  order  made,  but  a  master's  order 
must  be  the  subject  of  regular  appeal. 


Interpleader. 

Q* — What  is  the  meaning  of  an  interpleader  ? 

A. — It  is  this :  Where  two  or  more  persons  claim  the  same  thing  of  a 
third,  wherein  he  claims  no  interest,  and  is  ignorant  to  which  of  them  it 
belongs,  he  may  apply  to  the  court  or  judge  to  compel  them  to  interplead, 
or  litigate  the  light  between  themselves,  without  involving  him  therein  i 
(see  Holth.  L.  D.,  2nd  edit.) 

Q. — ^When  may  relief  by  way  of  interpleader  be  granted? 

A, — (1.)  Where  the  person  seeking  reUef  (called  the  applicant)  is  under 
liability  for  any  debt,  money,  goods,  or  chattels,  for  or  in  respect  of  which 
he  is,  or  expects  to  be,  sued  by  two  or  more  parties  making  adverse  claims 
thereto. 

(2.)  Where  the  applicant  is  a  sheriff  or  other  officer  charged  with  the 
execution  of  process  by  or  under  the  authority  of  the  High  Court,  and 
cLum  is  made  to  any  money,  goods,  or  chattels  taken,  or  intended  to  be 
taken,  in  execution  under  any  process,  or  to  proceeds  or  value  of  any 
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«ncli  goods  or  chattels,  by  any  person  other  than  the  person  against  whom 
the  process  issued  :  (Order  LVIL,  r.  1.)  (a) 

Q. — ^What  evidence  is  necessary  in  snpport  of  such  an  application,  and 
when  should  it  be  made  ? 

A. — The  applicant  must  satisfy  the  court  by  affidavit  or  otherwise : 

(a)  That  the  applicant  claims  no  interest  in  the  subject-matter 

in  dispute,  other  than  for  charges  or  costs. 

(b)  That  he  does  not  collude  with  any  of  the  claimants ;  and 

(c)  That  he  is  willing  to  pay  or  transfer  the  subject-matter  into 

court,  or  to  dispose  of  it  as  the   court  or  judge  may 

direct,  (b) 
Where  the  applicant  is  a  defendant,  application  for  relief  mav  be  made  at 
iiny  time  after  the  service  of  writ  of  summons :  (lb.,  rr.  2,  4.) 

Q. — What  is  the  course  of  proceeding  on  such  interpleader  ? 

A. — The  applicant  having  taken  out  a  summons  calling  on  the  claimants 
to  appear  and  state  the  nature  and  particulars  of  their  claims,  if  either 
neglects  to  appear,  his  claim  is  barred ;  if  both  appear  the  court  or  judge 
may  order  any  claimant  to  be  made  defendant  in  any  action  already  com- 
menced with  respect  to  the  subject-matter,  in  lieu  of  or  in  addition  to  the 
applicant,  or  order  an  issue  to  be  tried,  directing  at  the  same  time  which 
claimant  is  to  be  plaintiff  and  which  defendant :  (lb,  rr.  5,  7.) 

Q. — ^In  what  cases  may  the  court  or  judge  dispose  of  the  question 
summarily  ? 

A, — (1.)  By  consent.  (2.)  On  the  request  of  any  claimant  if,  having 
regard  to  the  value  of  the  subject-matter  in  dispute,  it  seems  reasonable 
so  to  do.  (3.)  When  the  question  is  one  of  law,  and  the  facts  are  not  in 
dispute.  In  this  case  the  opinion  of  the  court  may  also  be  ordered  to  be 
taken  by  stating  a  ''  special  case  "  :  (lb,,  rr.  8,  9.) 

Q. — ^Is  judgment  in  an  interpleader  issue,  or  in  a  summary  manner, 
conclusive  ? 

A, — ^Yes,  both  against  the  claimants  and  all  persons  claiming  under 
them,  unless  special  leave  to  appeal  be  given :  (lb.,  r.  11.) 

Q. — ^Where  goods  have  been  seized  by  a  sheriff,  and  conflicting  claims 
are  made,  has  the  court  power  to  order  a  sale  ? 

A. — ^Where  a  claimant  alleges  he  is  entitled,  under  a  bill  of  sale  or 
otherwise,  to  the  goods  or  chattels  by  way  of  security  for  debt,  the  court 
or  a  judge  may  order  the  sale  of  the  whole  or  a  part  thereof,  and  direct 
the  application  of  the  proceeds  :  (lb.,  r.  12.) 

Q. — If  a  mortgagor  sues  for  rent  after  the  mortgagee  has  given  the 
tenant  notice  of  the  mortgage,  what  course  should  the  tenant  take  to 
obtain  relief  from  both  claims  ? 

A. — ^It  has  been  held  that  interpleader  at  law  would  not  lie  in  such  a 

(a)  Formerly  it  was  necessary  that  the  titles  of  the  claimants  should  have  a  oommon 
•origin ;  but  this  is  not  now  a  condition  of  relief :  (/6.  2,  3,  and  23  &  24  Vict.  c.  126, 

8.12.) 

{b)  This  affidavit  is  not  nsoally  required  from  a  sheriff,  though  in  strictness  he 
-seems  bound  to  produce  it. 


APPIDAVIT8.  61 

case  {Murdoch  v.  Taylor,  6  Bing.  N.  8.  293),  although  it  would  in  equity : 
(Stoiy'a  Eq.  §  812.)  Probably  it  could  now  be  brought  in  the  High  Court 
in  such  a  case ;  if  not,  the  tenant's  remedy  would  be  by  applying  for  an 
order  to  have  the  question  decided  between  the  plaintiff  himself  and  the 
mortgagee  under  Order  XVI.,  r.  48. 

Affidavits, 

H, — ^What  is  an  afiSdavit,  and  name  its  several  parts  ? 

A. — ^An  affidavit  is  a  tvritten  statement  upon  oath,  consisting  of  (1)  the 
title ;  (2)  the  description  of  the  deponent ;  (3)  the  body  or  contents ; 
(4)  the  jurat :  (Sm.  Act.,  88,  2nd  edit.,  by  Foulkes.) 

Q. — ^Before  and  after  an  action  brought,  how  must  the  affidavit  be 
entitled  ? 

A. — Before  action  brought  it  is  sufficient  to  entitle  the  affidavit  with 
the  name  of  the  court  or  division  in  which  you  intend  to  sue.  After  action 
brought  the  affidavit  must  be  entitled  in  the  cause  also,  i.e.,  the  Christian 
and  surname  of  the  plaintiff  and  defendant  as  well  as  the  court  and 
division :  (Sm ,  Act,  88,  2nd  edit.,  by  Foulkes.) 

Q. — Is  an  affidavit  sworn  before  one  of  the  judges  of  the  High  Court 
of  Judicature  at  Bengal,  admissible  in  evidence  in  the  High  Court  of 
Justice,  without  any  further  evidence,  and,  if  any,  what  further  evidence 
is  required? 

A, — The  authority  of  the  judge  to  administer  oaths  and  his  signature 
to  the  jurat  must  be  verified  by  an  affidavit  made  in  this  country  or  by  the 
certlQcate  of  a  public  notary  or  British  consul.  This  rule  applies  to  all 
affidavits  sworn  abroad,  unless  before  the  persons  specified  in  the  18  &  10 
Vict  c.  42 :  (Chit.  Arch.  1301,  13th  edit.) 

Q. — ^May  an  affidavit  in  a  cause  to  be  used  in  court  or  before  a  judge 
be  sworn  before  the  solicitor  in  the  cause,  or  his  clerk,  each  of  them  being 
a  commissioner  authorised  to  take  affidavits  in  the  country  ? 

A, — ^No  affidavit  will  be  deemed  sufficient,  if  sworn  before  the  party's 
own  solicitor  or  before  any  agent,  correspondent,  clerk,  or  partner  of  such 
solicitor:  (Order  XXXVIH,  rr.  16,  17.) 

Q. — Objection  was  made  to  an  affidavit  that  the  deponent  had  not 
inserted  any  description  of  himself  or  his  residence ;  was  this  a  good 
objection  ? 

-4. — ^Yes ;  for  by  Order  XXXVUI.,  r.  8,  every  affidavit  must  state  the 
^lescriptioD  and  true  place  of  abode  of  the  deponent. 

Q. — ^What  are  the  requisites  to  the  form  of  the  jurat  to  an  affidavit  ? 

A, — ^The  jurat  consists  of  a  short  statement  when,  where,  and  before 
whom  the  affidavit  was  sworn,  and,  if  several  deponents,  by  whom.  And  if 
there  be  any  interlineation,  alteration,  or  erasure,  whether  in  the  jurat  or 
in  the  body,  the  affidavit  cannot  be  read  or  made  use  of  without  leave, 
unless  the  interlineation  or  alteration  (other  than  by  erasure)  is  authenti- 
cated by  the  initials  of  the  officer  taking  the  affidavit,  or,  in  the  case  of  an 
erasure,  unless  the  words  or  figures  written  on  the  erasure  are  rewritten 
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and  signed  or  initialled  in  the  margin  by  the  officer  taking  it :    (lb., 
r.  12.) 

Q. — ^What  is  the  form  of  a  jurat  when  there  is  more  than  one 
deponent  ? 

A, — ^When  several  deponents  are  sworn  their  names  must  appear  in 
the  jurat,  thus  :  **  Severally  sworn  by  the  above-named  deponents,  A.,  B., 
and  G./'  &c.,  and  if  they  are  all  sworn  together,  "  Sworn  by  both  (or  all) 

the  above-named  deponents,''  &c. :  (lb.,  r.  9.) 

Q. — If  the  jurat  omit  to  state  the  day  on  which  the  affidavit  was  sworn, 
what  will  be  the  consequence  ? 

A, — The  affidavit  cannot  be  read  unless  by  leave  :  (lb,,  rr.  5,  14.) 

Q. — ^Before  whom  are  affidavits  sworn  in  the  country  ? 
A, — They  are  sworn  before  commissioners  appointed  to  take  affidavits 
in  the  Supreme  Oourt :  (Sm.  Act.  2nd  edit.,  by  Foulkes,  89.) 

Q. — ^What  is  required  to  be  •sworn  in  an  affidavit  of  ''  merits  ?  ** 
A. — ^That  the  defendant  has  ''a  good  defence  to  the  action  upon  the 
merits"  :  (see  fully  Chit.  Arch.  800,  13th  edit.) 

Q. — By  whom  may  an  affidavit  of  increase  be  made  ? 
A. — By  the  solicitor  in  the  cause,  or  his  managing  clerk  if  he  swears 
that  he  had  the  management  of  the  cause. 

Q. — Have  any,  and  what,  alterations  been  recently  made  as  to  the  form 
of  affidavits ;  and,  if  the  cJteration  is  not  adopted,  in  what  way  will  the 
costs  be  affected  ? 

A, — ^Affidavits  to  be  used  in  any  civil  proceedings  are  now  to  be  drawn 
up  in  the  first  person,  divided  into  paragraphs,  to  be  numbered  conseca- 
tively,  and  as  nearly  as  may  be  confined  to  a  distinct  portion  of  the  sub- 
ject. They  must  be  written  or  printed  bookwise,  and  confined  to  such 
facts  as  the  witness  is  able  of  his  own  knowledge  to  prove,  except  on  inter- 
locutory motions,  when  statements  as  to  belief,  with  the  grounds  thereof, 
may  be  admitted.  No  costs  will  be  allowed  for  any  affidavit,  or  part  of  an 
affidavit,  substantially  departing  from  this  rule :  (J&.,  rr.  3,  7.) 

Motions  and  Rides — Summonses  and  Orders, 

[NoiB. — AnplioationB  art  made  to  the  court  by  motiori,  and  if  granted  ore  followed  by 
a  rule.    Appacatiotu  at  chambers  are  made  by  tummons  followed  oy  an  order,'] 

Q. — Upon  service  of  a  rule  or  order,  must  the  original  always  be 
shown? 

A, — ^No ;  this  is  not  necessary  if  an  office  copy  be  exhibited,  unless  the 
service  be  with  a  view  to  an  attachment :  (Order  LKVII.,  r.  1.) 

Q. — ^When  personal  service  of  a  rule  is  not  required,  will  putting  it 
under  the  door  of  the  defendant's  chamber  or  place  of  business,  or  into 
the  letter  box,  be  sufficient?  or  what  is  further  required  to  make  it 
good  ?  and  where  a  rule  nisi  is  improperly  served,  can  it  ever  be  made 
absolute  ? 

A, — ^Putting  a  rule  under  the  door  of  the  defendant's  chambers,  dec, 
will  not  be  sufficient  unless  there  be  a  notice  requiring  papers  to  be  so  left. 
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or  imless  you  afterwards  call  and  ascertain  that  it  has  been  received.  If 
there  ia  any  irregalarity  in  the  service  of  a  rule  nisi,  the  party's  appearing 
and  showing  cause  against  it  will,  in  general,  be  a  waiver  of  the  irregularity ; 
and  if  no  sufficient  cause  be  shown,  it  may  be  made  absolute  :  (Chit.  Arch. 
176,  1195,  13th  edit.) 

Q. — ^Is  a  party  taking  out  a  summons  before  a  judge  entitled  to  an  order 
«n  the  return  thereof,  or  mast  he  take  any  farther  step  ? 

A. — Such  summonses  are  now  entered  in  a  printed  list,  and  are  called 
over  in  their  order.  If  only  one  party  appears,  an  order  may  be  made 
ex  parte  upon  an  affidavit  of  service,  either  granting  or  dismissing  the 
application,  as  the  case  may  be,  and  either  with  or  without  costs  :  (Ord. 
LIV.,  r.  5.) 

Q. — Before  what  hour  must  service  of  pleadings,  notices,  summonses, 
orders,  rules,  and  other  proceedings  be  made,  to  prevent  the  service  being 
deemed  as  made  on  the  following  day  ? 

^. ^Before  six  o'clock  p.m. ;  except  on  Saturdays,  when  it  must  be 
made  before  two  o'clock  p.m.  If  made  after  six  o'clock  p.m.,  on  any 
day  except  Saturday,  the  service  will  be  deemed  as  made  on  the  following 
day ;  and,  if  made  after  two  o'clock,  p.m.,  on  Saturday,  the  service  will 
be  deemed  as  made  on  the  following  Monday  :  (Order  LXTV.,  r.  11.) 

Q. — How  can  the  order  of  a  judge  or  master  be  enforced ;  and  has  any, 
and  what,  alteration  in  the  law  on  this  subject  been  made  by  the  Judica- 
ture Acts  or  the  Bules  under  them  ? 

A. — ^Formerly  at  common  law  every  order  of  a  judge  had  to  be  made  a 
rule  of  court,  after  which  it  was  enforced  by  attachment,  or  if  for  payment 
of  money  by  execution.  Now  by  Order  XLIL,  r.  24,  every  order  of  a 
court  or  judge  is  enforced  in  the  same  manner  as  a  judgment,  and  this  was 
the  old  practice  in  Chancery. 

Attachment, 

Q. — ^What  is  the  nature  of  a  writ  of  attachment  ?  and  when  it  is  issued 
against  the  sherifif,  to  whom  is  it  directed  ? 

A. — ^A  writ  of  attachment  is  a  judicial  writ  which  commands  a  taking, 
apprehending,  or  seizing :  (Holt.  L.  D.,  2nd  edit.)  A  party  guilty  of  a 
contempt  of  court  is  punishable  by  attachment.  In  ordinary  cases  the 
writ  is  directed  to  the  sheriff ;  but  attachments  against  the  sheriff  aie 
directed  to  the  coroner :  (see  Sm.  Act.  183,  2nd  edit,  by  Foulkes.) 

Q. — ^Name  some  of  the  cases  in  which  the  court  will  grant  an  attach- 
ment. 

A. — ^Disobeying  a  rule  of  court  is  a  contempt  of  that  particular  court 
and  punishable  by  attachment.  An  attachment  will  lie  for  a  libel  on  the 
court  and  also  against  the  sheriff  for  not  returning  the  writ,  or  bringing 
in  the  body.  An  attachment  also  lies  against  a  witness  for  non-attendance 
at  the  trial,  if  served  with  a  subpoena  requiring  his  attendance :  (see  post, 
tit.  "  Execution,"  and  note.) 

Q.— What  service  is  necessary  to  enable  a  party  to  obtain  an  attach- 
ment! 

<4.— -Personal  service  is  necessary  as  a  general  rul^,  and  the  original 
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rule  Bhoald  be  shown.  There  are,  however,  ciroamstances  which  are 
deemed  equivalent  to  personal  service :  as,  if  the  party  admits  the  rule  to 
be  then  in  his  possession,  or  shows  cause  against  it ;  or  where  he  pre- 
vents an  actual  personal  service  by  violence :  (see  Ohit.  Arch.  1891, 
13th  edit.) 

Q. — How  do  the  courts  proceed  in  cases  of  contempt  ? 
A, — They  punish  the  party  guilty  of  it  by  attachment :   (8m.  Act.  184, 
2nd  edit.,  by  Foulkes.) 

Q, — ^In   what  cases   are  rules   for  attachment   absolute  in  the  first 
instance  ? 

A, — ^In  all  cases  now  by  Order  LII.,  r.  2. 


FOEMS    OF    ACTION,    &o.,     AND    PEELIMINAEIE8    TO     THE 

COMMENCEMENT  OF  AN  ACTION,  (a) 

Questimi. — What  is  an  action  ? 

Answer. — The  means  pointed  out  by  law  of  obtaining  the  remedy  of 
a  civil  injury.  It  is  defined  also  as  that  formal  course  of  proceeding  which 
a  party  seeking  to  enforce  a  right  is  by  law  bound  to  adopt :  (Sm.  Act.  1, 
2nd  edit.,  by  Foulkes. 

Q. — ^What  were  the  principal. causes  of  action  at  common  law  ? 

A. — They  were  the  following :  1.  Detention  of  debt.  2.  For  trespass, 
which  might  be  either  to  a  man*s  person,  or  his  goods  or  lands.  3.  For 
libel  or  slander.  4.  For  a  conversion  of  goods.  5.  For  use  and' 
occupation.  6.  For  fraudulent  misrepresentation.  7.  For  false  im- 
prisonment. 8.  For  a  private  nuisance,  or  a  public  one  from  which  a 
person  has  sustained  a  particular  injury.  9.  For  an  excessive  or  wrongful 
distress. 

Q. — ^What  was  the  meaning  of  a  local  and  of  a  transitory  action  ?  and 
what  actions  were  local  and  what  transitory  ? 

A.^Local  actions  were  founded  on  such  causes  of  action  as  necessarily 
referred  to  some  particular  locality,  as  in  the  case  of  trespass  to  land ; 
while  transitory  actions  were  founded  on  such  causes  of  action  as  might 
be  supposed  to  take  place  anywhere,  as  in  the  case  of  trespass  to  goods. 
Beal  actions  were  always  in  their  nature  local ;  personal  actions  were,  for 
the  most  part,  transitory.  And  local  actions  were  (unless  otherwise 
specially  ordered)  tried  in  the  county  in  which  the  cause  of  action  arose, 
and  by  a  juiy  of  that  county ;  while  transitory  actions  were  tried  in  any 
county,  at  the  discretion  (in  general)  of  the  plaintifiP :  (see  3  St.  C.  374. 
8th  edit.)  By  Order  XXXVI.,  r.  1,  there  is  now  no  local  venue  for  the 
trial  of  any  action.  Actions  will  in  future  be  tried  in  Middlesex  unless 
plaintiff  name  in  his  statement  of  claim,  or  where  there  is  no  statement 
of  claim,  by  notice  within  six  days  after  appearance,  some  other  county 
or  place,  or  a  judge  otherwise  order. 


(a)  The  names  of  the  old  forms  are  still  used  to  describe  the  nature  of  actions. 
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Q. — State  the  maxim  of  law  that  applies  to  transitory  actions. 

A, — ^The  maxim  applying  to  transitory  actions  is  DMtum  et  contractus 
sunt  nullius  loci :  {Bvlwera  case,  7  Bep.  3,  a ;  Mostyn  y.  FabrigcUj  1  Sm. 
li.  O.  652.)  (a) 

Q. — ^In  adjudicating  on  causes  of  action  which  have  risen  abroad,  by 
what  laws  and  practice  are  the  courts  of  this  country  governed  ? 

A, — ^If  the  cause  of  action  be  transitory,  an  action  thereon  may  be 
brought  here,  the  merits  being  determinable  according  to  the  law  of  the 
coontiy  where  the  cause  of  action  arose,  or  the  law  of  the  country  with 
reference  to  which  the  contract  was  made.  The  practice,  however,  being 
governed  by  our  laws,  (a)  Where,  however,  the  venue  was  local,  no  action 
could  be  maintained  in  the  Superior  Courts  here,  if  the  loctis  in  quo  was 
abroad;  as  for  breaking  a  close  in  Canada  (see  Lush's  Pr.  1,  3rd  edit.); 
bat  it  would  be  otherwise  now :  (see  Whitaker  v.  Forbes,  45  L.  J.  140.) 

Q» — ^What  is  the  distinction  between  liquidated  and  unliquidated 
damages  ?  Give  instances  of  actions  in  which  each  species  of  damages  is 
recoverable. 

A . — ^Liquidated  damages  is  where  the  amount  to  be  recovered  is  fixed 
and  certain,  as  in  an  action  for  debt.  Unliquidated,  where  the  amount  to 
be  recovered  is  uncertain,  as  where  an  action  is  brought  for  an  assault. 
Again,  in  an  action  for  liquidated  damages,  judgment  by  default  is  final ; 
but,  for  unliquidated  damages,  it  is  only  interlocutory,  and  the  amount 
must  be  assessed  either  on  a  writ  of  inquiry  or  before  a  master  of  the 
court  (3  St.  0.  ch.  5),  or  ascertained  in  any  other  way  which  the  court  or 
judge  may  direct :  (see  Order  XTTT.,  r.  5.) 

Q. — ^Explain  the  difference  between  penalties  and  liquidated  damages. 

A. — As  to  liquidated  damages,  see  preceding  answer.  The  legal  opera- 
tion of  a  penalty  is  not  to  cause  a  forfeiture  of  the  whole  amount,  but 
only  enough  to  satisfy  the  actual  damage  sustained. 

Q. — ^What  was  an  action  of  assumpsit  ? 

A. — ^It  was  an  action  which  laid  for  the  recovery  of  damages  for  the 
bieach  of  any  simple  contract.  It  laid  on  bills  of  exchange,  on  promissory 
notes,  on  policies  of  insurance,  on  loans,  sales,  guarantees ;  in  fact,  in 
almost  all  the  cases  which  are  of  most  frequent  practical  occurrence  : 
(Sm.  Act.  47,  10  edit. ;  3  St.  C.  372,  8th  edit.)       • 

(a)  It  is  a  general  rule,  although  not  nniyenally  true,  that  a  contract  made  abroad, 
if  good  according  to  the  lex  loci  contractus,  would  be  good  in  England :  {The  Sussex 
Pierage  ease^  1  CL  &  Fin.  85.)  Immoral  contracts,  though  valid  abroad,  wonld  not 
be  enforced  here :  (Story's  Oonfl.  Laws,  ss.  258,  259.)  If  the  law  of  this  country 
conflicts  with  foreign  law  there  is  no  comity  of  nations  which  requires  our  law  to 
gire  way :  (i6.  s.  326.)  In  Mostyn  v.  Fabrigas^  it  was  held  that  trespass  and  false 
imprisonment  lay  in  fingland  by  a  native  Minorquin  against  the  governor  of  Minorca, 
for  sneh  injury  committed  by  him  in  Minorca:  (1  Sm.  L.  0.  &2  and  notes.)  This- 
is  the  leadiBg  ease  as  to  torts.  See  abo  Scott  v.  Lord  Segmour  (6  L.  T.  Rep  N.  S. 
007.)  If  a  charter  party  does  not  proyide  otherwise,  the  law  of  the  country  to 
which  the  ship  belongs  governs  the  contract,  as  a  general  role :  (^Llogd  t.  Gutbert, 
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Q. — ^What  was  an  action  of  covenant  ? 

A. — Covenant  laid  where  redress  in  damages  was  sought  for  the  breach 
of  a  covenant,  that  is,  of  an  agreement  by  deed.  There  are  now  no 
special  forms  of  actions,  bat  actions  on  deeds  will  still  be  called  actions 
of  covenant,  and  similarly  in  the  case  of  trover,  &c, :  (Sm.  Act.  2nd  edit., 
by  Fonlkes,  30.) 

Q. — ^What  were  the  principal  actions  at  common  law  arising  upon  con- 
tract, their  respective  incidents  and  comparative  advantages  ?  (a) 

A . — The  actions  of  assumpsit,  debt,  and  covenant,  arise  upon  contract, 
and  were  transitory  actions,  (b)  Assumpsit  might  be  brought  for  the 
breach  of  any  simple  contract,  but  debt  was  of  limited  application,  and 
laid  only  where  there  was  a  privity  of  contract  between  the  parties  ;  and 
covenant  could  only  be  maintained  where  the  contract  was  under  seal. 
On  the  other  hand,  debt  laid  on  matters  of  record,  and  on  contracts  under 
seal  as  well  as  on  simple  contracts,  if  the  amount  was  liquidated,  whereas 
assumpsit  could  only  be  brought  on  simple  contracts.  Again,  a  judgment 
by  default  in  an  action  of  debt  was  final ;  but  in  assumpsit  and  covenant 
it  might  be  interlocutory  :  (3  St.  0.  ch.  7,  8.) 

Q. — ^What  are  the  essentials  of  a  simple  contract  for  the  breach  of 
which  an  action  can  be  maintained  ? 

A. — There  must  be  (1)  the  mutual  assent  of  two  or  more  persons  able 
to  contract;  (2)  a  valuable  consideration,  which  must  not  be  illegal  or 
immoral ;  (3)  something  to  be  done  or  omitted,  which  is  the  subject  of 
the  contract ;  and  if  this  subject  is  within  the  4th  or  17th  sections  of 
the  Statute  of  Frauds  or  within  any  other  statutes,  their  requirements 
must  be  complied  with :  (2  St.  0.  54,  &c.  8th  edit. ;  Ohit.  Cont.,  S, 
11th  edit.) 

Q. — State  what  common  law  remedy  is  open  to  a  mortgagee  to  obtain 
repayment  of  the  money  advanced  by  him  on  the  security  of  the  mort- 
gage. 

A, — ^After  default  he  may  sue  on  his  bond  or  covenant,  if  one,  and 
proceed  to  eject  the  mortgagor,  and  any  of  his  tenants  who  became  such 
after  the  mortgage  (Keech  v.  Hall,  1  Sm.  L.  0.  574) ;  and  he  could  now 
do  this  in  the  Common  Law  Divisions  of  the  High  Court  of  Justice. 
He  may  also  give  tenants,  who  were  such  prior  to  the  mortgage,  notice  to 
pay  rent  to  him,  and  distrain  for  the  same :  (Moss  v.  Gallimore,  1  Sm. 
L.  0.  627.) 

Q. — A.  lends  B.  20/.  to  be  paid  on  a  certain  day  ;  B.,  after  the  day  is 
past,  enters  into  a  contract  with  A.  under  seal  to  pay  the  amount.  Can 
A.  sue  B.  for  money  lent  ? 

A, — A.  cannot  sue  B.  for  money  lent,  as  the  deed  operates  as  an 
extinguishment  of  the  simple  contract,  being  a  security  of  a  higher 
nature.  A.  must,  therefore,  sue  B.  on  the  deed:  (see  Chit.  Cont.  7, 
11th  edit. ;  Arch.  Nisi  Prius,  83,  &c.) 

(a)  The  following  questions  may  be  answered  from  the  above:  What  waa  the 
difference  between  an  action  of  assumpsit  and  debt?  State  what  actions  at  common 
law  were  founded  upon  contract,  adding  whether  they  were  local  or  transitory. 

(6)  The  actions  of  account  and  annuity  were  also  founded  on  contract 
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Q. — ^What  was  an  action  in  trover  ? 

A. — ^It  was  a  species  of  trespass  on  the  case^  and  laid  for  the  recovery 
of  damages  against  a  person  who  had  found  or  obtained  another's  goods, 
and  wrongfully  converted  them  to  his  own  use,  from  which  finding  and 
converting  it  derived  its  name :  (Sm.  Act.  30,  2nd  edit,  by  Foulkes.) 

Q. — ^What  amounts  to  such  a  wrongful  interference  with  the  goods  of 
another  as  would  amount  to  a  conversion  in  respect  of  which  an  action  in 
the  nature  of  trover  would  lie  ? 

A. — ^The  conversion  or  interference  must  be  an  asportation  or  disposal 
of  a  chattel  for  the  use  of  the  defendant  or  some  other  person,  or  an 
assertion  of  right  to  the  dominion  over  it  by  the  defendant,  and  a  refusal 
to  deliver  it  up  at  all,  or  except  on  conditions  which  the  defendant  has 
no  right  to  impose,  or  a  wilful  destruction  of  it,  or  a  detaining  it,  so  as  to 
deprive  the  owner  of  the  dominion  over  it :  (see  Smith's  Manual  of 
(Common  Law,  sect.  1317.) 

Q. — ^What  was  an  action  of  detinue,  and  what  alteration  in  the  law  as 
to  the  result  of  an  action  of  detinue  was  made  by  the  Common  Law  Pro- 
cedure Act,  1854  ? 

A. — ^Detinue  laid  to  recover  goods  and  chattels,  or  deeds  and  documents 
unlawfully  detained :  (8m.  sup.)  By  the  Procedure  Act,  1854,  by  leave 
of  judge,  execution  might  issue  for  the  return  of  the  chattel  detained, 
without  giving  the  defendant  the  option  of  pa3ring  its  value  (see  sect.  78  ; 
also  19  &  20  Vict.  c.  97);  but  under  the  Procedure  Act,  1860,  the  court 
or  a  judge  might  give  the  defendant  leave  to  pay  money  into  court  to  the 
value  of  the  goods  :  (see  sect.  25.)  The  plaintiff  might  have  the  assessed 
value  at  his  option  without  leave  :  (17  &  18  Vict,  c  125,  s.  78.) 

Q. — What  was  the  material  difference  between  trover  and  detinue 
respectively  ? 

A. — In  trover  only  the  value  of  the  chattel  was  recoverable ;  in  detinue 
the  judgment  was  for  the  chattel  or  its  value  :  (3  St.  0.  442,  443,  8th 
€dit.,  et  supra,) 

Q.'^Waa  there  any,  and  what,  proceeding  at  common  law  under  which 
the  plaintiff  could  recover  a  specific  chattel  ? 

A, — ^Yes,  detinue  might  be  brought ;  and  by  the  19  &  20  Vict.  c.  97,  if 
there  was  a  contract  to  deliver  specific  goods  for  a  price,  the  jury  might, 
by  leave  of  the  judge  at  the  trial,  find  what  the  goods  were,  what  the 
plaintiff  had  to  pay  for  the  same,  and  by  the  leave  of  the  court  or  judge 
execution  might  issue  for  the  goods  on  payment  of  the  price. 

Q. — Oan  an  action  be  supported  on  a  lost  bond  or  deed  where  the  loss 
can  be  accounted  for,  and  the  once  existence  of  the  original  proved  ? 

A. — ^As  profert  and  oyer  are  no  longer  necessary,  such  an  action  may 
now  be  maintained :  (see  15  &  16  Vict.  c.  76,  s.  55.) 

Q. — ^Is  a  civil  action  mainti^inable  in  any  case  in  which  the  cause  of 
action  constitutes  an  indictable  offence  ? 

A. — ^Not  as  a  general  rule,  if  sach  offence  amounts  to  a  felony.  The 
civil  remedy  is,  however,  only  suspended ;  for,  after  the  injured  party  has 
done  his  duty  to  society  by  bringing   the   offender  to  justice,  he  may 
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maintain  an  action  for  the  same  cause  as  that  on  which  the  criminal 
prosecution  was  founded  :  (see  Broom's  Oom.  100,  101,  and  note  a, 
8rd  edit.) 

The  rule  appears  to  be,  as  laid  down  by  Lord  Justice  Baggallay,  cited 
by  Mr.  Justice  Williams  in  Midland  Counties  Insurance  Company  v.  Smith 
(50  L.  J.  329,  Q.  B.) — "  the  policy  of  the  law  will  not  allow  the  person 
injured  to  seek  civil  redress  if  he  has  failed  in  his  duty  of  bringing  or 
endeavouring  to  bring  the  felon  to  justice." 

The  cases  of  assault  and  libel  are  exceptions  to  the  above  rule,  being 
only  misdemeanonrs  (ib,) ;  also  actions  under  9  &  10  Vict.  c.  93  (com- 
monly called  Lord  Campbell's  Act),  for  compensation  in  the  case  of  a 
personal  injury  resulting  in  death ;  and  forging  trade  marks,  &c. 
(25  &  26  Vict.  c.  88,  s.  2);  also  actions  under  22  &;  23  Vict.  c.  35,  s.  24, 
against  sellers,  mortgagors,  solicitors,  or  agents  for  concealing  title  or 
falsifying  a  pedigree. 

Q. — How  can  the  recovery  of  possession  of  a  house  b^  efiPected  ? 

A. — By  action  in  the  High  Court  of  Justice.  There  is  also  a  summary 
remedy  in  the  County  Courts,  and  before  a  magistrate,  in  certain  cases 
between  landlord  and  tenant  upon  the  ending  of  the  term  or  interest  of 
the  tenant :  (3  St.  C.  ch.  8.) 

Q. — ^In  the  case  of  seduction  who  is  the  proper  party  to  bring  the 
action,  and  for  what  is  the  action  brought  V 

A. — The  action  may  be  brought  by  the  employer ;  it  cannot  be  main- 
tained by  the  parents  of  the  seduced,  as  such,  nor  by  the  daughter  herself 
(for  Volenti  non  fit  injuria) ;  but  a  father  may  sue  in  the  charactor  of 
employer,  if  the  daughter  were  living  at  home  at  the  time  of  the  injury 
committed,  and  in  his  service.  The  action  is  usually  brought  for  loss  of 
service  {per  quod  servitium  amisit):  (3  St.  C.  456,  8th  edit. ;  Arch.  Nisi 
Prius,  304.) 

Q. — ^How  was  a  contract  by  matter  of  record  enforced  ? 
A. — ^Either  by  an  action  of  debt,  or  by  scire  facias,  or  writ  of  revivor: 
(see  8  St.  C.  372,  594,  595,  8th  edit.) 

Q. — How  were  contracts  under  seal  enforced  ? 

A . — ^Either  by  an  action  of  covenant  or  debt.  Covenant  would  lie  in 
every  case  of  an  agreement  under  seal,  and  where  the  damages  were 
unliquidated  it  was  the  only  remedy.  As  for  a  breach  of  a  covenant  in  a 
lease  on  the  part  of  the  tenant  to  repair,  see  St.  C.  447,  8th  edit. 

Q. — ^Mention  some  of  the  causes  of  action  which  do  not  survive  to 
executors. 

A. — ^Notwithstanding  several  statutory  exceptions  (see  ante,  p.  52),  the 
maxim.  Actio  personalis  moritur  cum  persond  still  applies  where  a  tort  is 
committed  to  a  man's  person,  feelings,  or  reputation,  aa  for  assault,  libel, 
slander,  or  seduction  of  his  daughter,  or  breach  of  promise ;  in  such  cases 
no  action  lies  at  the  suit  of  the  executors,  or  administrators  :  (Bro.  Max. 
702,  708,  2nd  edit.) 

Q. — What  were  the  forms  of  action  founded  on  tort  ?  and  state  what 
waa  the  gist  of  each  action. 
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A, — ^They  were  the  following  :  1.  Trespaw.  2.  Case.  8.  Trover.  4. 
Detinae.     5.  Beplevin.     6.  Ejectment. 

The  gist  (or  foundation,  see  Holth.  L.  D.  2nd  edit.)  of  the  action  of 
trespass  was  the  immediate  yiolence  with  which  the  injury  was  accom- 
panied; case,  the  consequential  injury  resulting  from  the  tort;  trover, 
the  wrongful  conversion  of  goods  and  chattels ;  detinue,  the  wrongful 
detention  ;  replevin,  the  illegal  taking  and  detaining  of  goods  and  chattels ; 
and  the  gist  of  ejectment  was  the  improper  withholding  of  land  :  (see 
3  St.  C.  372,  et  seq.,  8th  edit.) 

Q. — What  was  the  distinction  between  actions  of  contract  and  of 
tort? 

A, — ^Actions  of  contract  arose  out  of  the  responsibility  which  resulted 
from  the  breach  of  a  voluntary  engagement  of  one  individual  with 
another  ;  whilst  actions  of  tort  arose  from  liabilities  which  originated  in 
wrongs  unconnected  with  contract,  and  were  either  an  infringement  of  a 
legal  right,  or  the  violation  of  a  legal  duty  :  (Broo.  Gom.  642,  3rd  edit. ; 
Chit.  Oont.  1,  11th  edit.) 

Q. — A.,  B.,  and  G.  are  sued  together  on  a  joint  promissory  note  ;  they 
are  also  sued  for  breaking  and  entering  a  close,  and  judgment  is  recovered ; 
but  execution  is  levied  against  A.  alone  in  each  action.  Has  A.  a  right  to 
compel  contribution  from  his  co-defendants  in  either  action  ? 

A. — Tes,  in  the  action  upon  a  promissory  note,  for  the  law  allows  con- 
tribution between  defendants  ex  contractu.  But  as  to  the  action  of  trespass, 
A.  will  be  unable  to  compel  B.  and  G.  to  contribute,  unless  A.  was  not 
aware  that  the  trespass  was  illegal,  or  if  its  nature  was  doubtful ;  for  as  a 
general  rule,  there  is  no  contribution  between  wrongdoers  :  (see  Merry- 
weather  V.  Nixan,  2  Sm.  L.  0.  546  ;  and  notes  to  Lampleigh  v.  Braithwaite, 
1  Sm.  L.  C.  151.) 

Q.P— What  is  the  meaning  of  a  set-off?  and  mention  instances  in 
which  debts  or  demands  may  and  may  not  be  set  off  against  each 
other,  (a) 

A. — ^A  set-off  is  a  demand  which  the  defendant  in  an  action  sets  up 
against  the  plaintiff's  demand,  so  as  to  counterbalance  that  of  the  plaintiff, 
either  altogether  or  in  part :  (Holth.  L.  D.  2nd  edit.) 

The  plaintiff's  claim  and  the  subject  of  the  set-off  must  still  be  mutual 
debts :  {Newell  v.  Provincial  Bank  of  England,  34  L.  T.  Rep.  N.  S.  533.) 

Formerly  it  could  not  be  a  claim  merely  sounding  in  damages,  and 
must  have  been  a  legal  and  not  a  mere  equitable  debt,  and  due  and 
payable  at  the  commencement  of  the  action.  It  must  not  be  statute- 
barred  :  (see  2  Geo.  2,  c.  22  ;  8  Geo.  2,  c.  24  ;  Arch.  Nisi  Prius,  122-124.) 
By  Order  XIX.,  r.  3,  the  defendant  may  now  set  off  any  right  or  claim 
whether  it  sound  in  damages  or  not,  and  by  the  1873  Act,  s.  24,  sub- 
sect.  3,  any  equitable  estate  or  right  (in  addition  to  any  legal)  may  be  set 
up  by  a  defendant  by%  way  of  counter-claim,  and  by  Order  XXL,  r.  17, 
the  defendant  may  take  judgment  for  any  balance  due  to  him,  or  such 
relief  as  he  may  be  entitled  to  on  the  merits  of  the  case. 


(a)  Also  put  thus  :  Can  a  set-off  be  pleaded  to  a  special  count  for  unliquidated 
damages  ?    GHva  the  reason  for  your  answer. 
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Q. — ^Ib  it  compulsory  on  a  defendant  to  set  ofiP  His  claim  against  the 
plaintiff's  demand  in  an  action  brought  by  the  plaintiff  ?  or  can  he  bring 
his  action  for  the  amount)  of  his  set-off  ? 

A, — ^It  is  not  compulsory  on  the  defendant  to  set  off  his  claim  against 
the  plaintiff's,  but  it  is  generally  advisable  for  him  to  do  so,  especially 
under  the  new  procedure.  He  may,  however,  bring  his  action  for  the 
amount  of  his  set-off :  (Baskwell  y.  Browne,  2  Burr.  1229.) 


Q. — Jones  and  Wilkinson  bring  an  action  against  Bennett  to  recover 
100/.  due  from  him  to  them  jointly.  Wilkinson  alone  owes  Bennett  50/. 
Can  Bennett  set-off  this  50/.  in  the  action  against  him  ?  and  if  not,  why 
not? 

A, — ^Bennett  cannot  do  so  because  the  debts  are  not  mutual,  which  is 
one  of  the  essentials  necessary  to  set  off  one  debt  against  another :  (see 
Arch.  Nisi  Prius,  124.)  But  a  defendant  is  not  precluded  from  the 
benefit  of  a  set-off  because  there  is  a  misjoinder  of  plaintiffs  in  the 
action :  (23  &  24  Vict.  c.  126,  s.  20.)  It  is  submitted  that  under 
the  1873  Act,  s.  24,  sub-sect.  3,  the  defendant  might  now  obtain  relief 
against  Wilkinson  in  such  action  if  properly  claimed  in  his  defence. 

Q. — ^Where  the  defendant  pleads  a  set-off,  and  proves  more  than  the 
plaintiff's  claim,  can  the  defendant  obtain  the  benefit  of  such  overplus, 
and  how  ? 

A. — ^Formerly  he  could  not  iwthout  a  fresh  action  {Hennell  v.  Fairlamb, 
3  Esp.  104):  but  he  can  now,  under  Order  XXL,  r.  17>  have  judgment 
for  the  balance  due. 

Q. — ^If  too  many  plaintiffs  are  joined  in  an  action,  can  the  defendant 
have  the  benefit  of  a  set-off  against  all,  or  any,  and  which  of  them, 
separately  ? 

A. — ^A  defendant  having  pleaded  a  set-off  in  such  a  case  is  entitled  to 
the  benefit  thereof,  against  all  the  plaintiffs  originally  joined ;  or  all  the 
plaintiffs  entitled  to  recover:  (23  &  24  Vict.  c.  126,  a.  20;  and  see 
supra.) 

Limitations  of  Actions. 

Q. — ^Within  what  time  must  an  action  of  debt  on  simple  contract,  or 
on  a  specialty,  be  brought,  except  in  cases  of  disability  ? 

A. — ^An  action  to  recover  a  simple  contract  debt  must  be  brought 
within  six  years  from  the  time  the  cause  of  action  accrued,  and  to  recover 
a  debt  on  specialty  within  twenty  years  from  the  accruing  of  the  cause  of 
action  ;  saving  in  all  cases  the  right  of  persons  under  disability,  as  infants, 
feme  coverts,  persons  non  compos  mentis]  and,  as  to  the  debtor  being 
beyond  the  seas,  see  21  Jac.  1,  c.  16 ;  3  &  4  Will.  4,  c.  42  ;  19  &  20 
Vict.  c.  97. 

Q. — ^In  what  cases  of  disability  may  actions  be  brought  after  the  dis- 
ability ceases  ? 

A. — The  cases  of  disability  have  been  already  mentioned;  a  party 
under  any  of  those  disabilities  is  at  liberty  to  bring  his  action  within  the 
same  period  after  the  removal  of  the  disability  as  is  allowed  to  persona 
having  no  such  impediment :  (4  Anne,  c.  16,  s.  19 ;  3  &  4  Will.  4,  c.  42, 
8.  3 ;  3  St.  C.  491  et  seq.,  8th  edit.) 
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Q. — ^Is  a  party  assaulted  limited  to  any  particular  time  witHin  which  he 
can  sue  for  the  assault  ?  What  difference  is  there  between  false  imprison- 
ment and  slander  in  this  respect? 

A, — Actions  for  assault  must  be  brought  within  four  years  after  the 
right  to  do  so  accrued.  Actions  for  slander  must  be  brought  within  two 
years,  but  for  false  imprisonment  fdur  years  are  allowed  :  (21  Jac.  1,  c. 
16;  3  St.  0.491,  8th  edit.) 

Q. — State  the  periods  within  which  an  action  can  be  brought  in  the 
case  of  libel  or  detinue. 

A. — ^Within  six  years  after  the  cause  of  action  accrues  or  disability 
ceases:  (21  Jac.  1,  c.  16.) 

Q. — ^Does  the  Statute  of  Limitations  apply  where  a  debtor  was  abroad 
when  the  cause  of  action  accrued,  and  who  has  returned  to  this  country  ; 
and  if  not,  within  what  time  may  the  action  be  commenced  ? 

A. — ^Where  a  debtor  is  abroad  at  the  time  the  cause  of  action  accrues, 
the  creditor  has  six  years  after  the  debtor's  return  to  bring  his  action  by 
yirtue  of  the  stat.  4  Anne,  c.  16,  s.  19.  This  section  is  not  affected  by 
sect.  10  of  the  19  &  20  Vict.  c.  97.  As  to  where  is  deemed  beyond  seas, 
see  sect.  12  of  the  last-mentioned  Act. 

Q. — ^When  a  party  is  beyond  seas  at  the  time  when  a  cause  of  action 
accrues  to  him,  is  he  entitled  to  any  and  what  further  time  for  com- 
mencing his  action  beyond  the  period  prescribed  by  the  Statute  of 
Limitations  ? 

A. — ^He  is  not  entitled  to  any  further  time  for  commencing  his  action 
beyond  the  period  allowed  by  the  Statute  of  Limitations  (19  &;  20  Vict. 
c.  97,  s.  10),  as  he  was  formerly  :  (Sm.  Act.  50,  n.  10th  edit.)  But  this 
section  does  not  apply  if  the  debtor  is  beyond  seas  when  the  cause  of 
action  accrues  :  (see  supra.) 

Q. — In  respect  of  a  lease  under  seal,  how  long  does  the  liability  of  the 
lessee  last,  and  within  what  time  may  an  action  of  covenant  be  brought  ? 

A. — ^The  liability  of  a  lessee  under  a  lease  by  deed  lasts  as  long  as  the 
lease  itself.  An  action  on  the  covenant  may  be  brought  within  twenty 
years  after  the  accruing  of  the  cause  of  action  (3  &  4  Will.  4,  c.  42,  s.  3) ; 
an  action  to  recover  land  or  rent  must  now  be  brought  within  twelve 
years:  (see  37  &  38  Vict.  c.  57.) 

Q. — ^Where  there  are  several  parties  who  are  entitled  jointly  to  sue  in 
an  action  of  contract,  and  one  of  them  is  abroad,  does  the  statute  run 
against  the  others  ? 

A. — ^Yes,  as  an  action  might  be  brought,  in  their  joint  names,  by  the 
parties  residing  here  :  {Perry  v.  Jackson,  4  T.  R.  516.)  And  if  one  of 
several  joint  contractors  is  abroad,  the  statute  now  runs  against  those 
residing  here  ;  but  a  judgment  obtained  against  those  here  cannot  be 
pleaded  in  bar  to  proceedings  against  those  abroad  when  they  return : 
(sect.  11,  19  &  20  Vict.  c.  97.) 

Q. — Suppose  a  debt  to  be  incurred  by  a  party  resident  in  this  country, 
and  some  months  after  the  debtor  leave  the  country  and  reside  abroad, 
when  would  the  Statute  of  Limitations  begin  to  run  ? 
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A. — ^At  the  time  of  contracting  the  debt  (Arch.  Nisi  Prins,  180)  ;  and 
as  it  is  a  rule  that  when  it  has  once  begun  to  run  nothing  (except  as  stated 
infra)  can  stop  its  operation,  the  subsequent  departure  of  the  debtor  from 
this  country  will  not  prevent  the  statute  running  against  the  debt :  (Snath 
V.  Hill,  1  Wils.  134.) 

Q. — ^Is  the  Statute  of  Limitations  a  good  answer  to  an  action  on  a  bill 
of  exchange  more  than  six  years  old,  on  which  bUl  the  interest  has  been 
paid  within  six  years  ? 

A. — It  is  not,  as  the  payment  of  interest  preventa  the  statute  running: 
(Arch.  Nisi  Prius,  137.) 

Q. — ^From  what  date  does  the  Statute  of  Limitations  run  to  bar  the 
recovery  of  interest  upon  a  promissory  note  payable  on  demand,  the  sum 
secured  by  the  note  having  been  paid  ? 

^.— ^From  payment  of  the  principal :  (see  Chit.  Gont.  11th  edit.,  p.  749 
et  seq.) 

Q. — Should  the  period  within  which  an  action  on  a  simple  contract 
debt  can  be  brought  have  expired,  and  the  defendant  plead  the  Statute 
of  Limitations,  will  a  verbal  promise  given  within  the  limited  time  be 
sufficient  to  enable  the  plaintiff  to  recover,  or  must  he  be  prepared  with 
any  and  what  further  evidence  ? 

A, — It  will  not  entitle  the  plaintiff  to  recover;  he  must  be  prepared 
with  a  promise  or  acknowledgment  in  writing  signed  by  the  party  to  be 
charged  therewith,  or  his  duly  authorised  agent :  (9  Geo.  4,  c.  14,  s.  1 ; 
19  &  20  Vict.  c.  97,  s.  18.) 

Q. — In  an  action  against  two  or  more  joint  contractors  to  recover  a 
debt  which  is  statute-barred,  evidence  can  be  given  of  an  acknowledgment 
by  one  of  them ;  wiU  this  revive  the  debt  against  the  other  joint  con- 
tractor or  contractors  ? 

A. — ^No;  the  9  Geo.  4,  c.  14,  enacting  that  where  there  are  two  or 
more  joint  contractors,  &c.,  no  joint  contractors,  &c,,  shall  lose  the  benefit 
of  the  enactments  of  the  Statute  of  Limitations,  by  reason  only  of  the 
written  acknowledgment  of  the  other.  Nor  will  part  payment  by  one 
contractor,  &c.,  revive  a  statute-barred  debt  against  the  others  since  the 
19  &  20  Vict.  c.  97,  s.  14.  (a) 

Q. — ^What  is  necessary  to  prevent  the  Statute  of  Limitations  running 
against  a  debt,  especially  when  the  debtor  cannot  be  found  ? 

A. — A  written  acknowledgment  signed  by  the  party  liable,  or  his 
agent,  or  a  payment  either  of  principal  or  interest,  will  prevent  the  statute 
running :  (9  Geo.  4,  c.  14 ;  19  &  20  Vict.  c.  97.)  The  acknowledgment 
must  be  such  that  a  promise  to  pay  may  be  implied  from  it<6) :  (Arch.  Nisi 
Prius,  133-187.) 

If  the  defendant  cannot  be  found,  the  effect  of  the  statute  may  be 
barred  by  suing  out  a  writ  of  summons,  and  getting  it  renewed  within  a 

(a)  This  section  extendi  to  a  part  payment  by  one  of  several  drawers  liable  on  a 
Joint  and  several  promissory  note :  (Codrell  v.  Smart,  7  L.  T.  Rep.  N.  S.  752.) 

(6)  Also  asked  thns :  What  is  a  sufficient  acknowledgment  of  a  debt  to  take  a  case 
out  of  the  Statute  of  Limitations  ? 
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year,  and  afterwards  wiUiin  saccessive  periods  of  six  months,  as  directed 
by  Order  Vni.{a) 

Q. — ^When  a  person  Has  a  lien  on  goods  as  a  security  for  a  debt,  and  sach 
debt  becomes  barred  by  the  Statute  of  Limitations,  does  the  lien  continue 
or  is  it  determined  ? 

A. — ^Tbe  lien  will  continue,  for  the  Statute  of  Limitations  governing 
personal  actions  merely  bars  the  remedy  of  action,  and  does  not  extinguish 
the  right  to  the  debt ;  as  do  those  governing  real  actions :  (3  St.  0.  491, 
8th  edit.) 

Q. — If  a  creditor  has  two  distinct  debts  owing  to  him  from  the  same 
debtor,  one  of  which  is  statute-barred,  under  what  circumstances,  if  any, 
may  he  apply  money  paid  by  such  debtor  in  satisfaction  of  the  debt  so 
barred? 

A, — ^Li  the  absence  of  any  appropriation  by  the  debtor  at  the  time  of 
making  the  payment,  the  creditor  may  apply  it  in  satisfaction  of  the 
statute-barred  debt :  (Chit.  Gont.  689,  lith  edit.) 

Notice  before  Action, 

Q. — ^Is  it  necessary,  in  any  and  what  cases,  previously  to  the  commence- 
ment of  an  action,  to  give  notice  to  the  opposite  party,  in  order  to  complete 
the  cause  of  action  ?  If  any  notice  be  necessary,  state  what  notice  is 
sufficient  and  the  consequences  of  the  plaintiff  failing,  upon  the  trial,  to 
prove  the  service  of  a  notice. 

A. — In  actions  against  justices  of  the  peace  for  anything  done  by  them 
in  the  execution  of  their  duty,  notice  must  be  given :  so  in  actions  against 
commissioners  of  bankruptcy,  &c.,  officers  of  the  army,  navy,  marines, 
customs,  or  excise,  or  against  any  person  acting  under  the  direction  of  the 
Commissioners  of  Her  Majesty's  Customs  for  anything  done  in  the 
execution  of  their  office,  &c.,  kc.  Notices  must  be  given  one  calendar 
month  before  the  commencement  of  the  action.  If  the  plaintiff  fail  to 
prove  the  notice  he  cannot  recover :  (see  Sm.  Act.  44,  2nd  edit.,  by 
Foulkes.) 

Q. — What  should  be  done  before  commencing  an  action  in '  the  nature 
of  trover  ? 

A. — ^Where  the  defendant  is  in  possession  of  the  goods  claimed,  and 
there  ia  no  evidence  of  an  actual  conversion,  a  demand  of  the  goods 
flhould  be  made ;  and  if  the  defendant  refuse  to  deliver  them  up,  this  will 
be  evidence  of  a  conversion  so  as  to  support  the  action  :  (Arch.  Nisi  Prius, 
457,  458.) 

Q- — ^lu  an  action  against  a  constable  who  has  acted  under  a  warrant  of 
a  justice,  what  demand  must  be  made  ? 

A. — ^Demand  in  writing  of  the  perusal  and  copy  of  the  warrant,  signed 
by  the  plaintiff  or  his  solicitor,  must  be  made  or  left  at  his  usual  place  of 
abode ;   and  if  not  granted  within  six  days,  the  plaintiff  may  commence 

(a)  Also  asked  thus :  When  a  writ  is  issued  against  a  party  who  cannot  be  served, 
whftt  steps  should  be  taken  to  prevent  the  Statute  of  Limitations  barring  the  right 
<A  action  ? 
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bis  action  against  the  constable  alone ;  but,  if  granted,  be  mast  join  tb& 
justice  as  a  co-defendant,  and  then  tbe  mere  production  of  tbe  warrant 
at  tbe  trial  will  entitle  tbe  constable  to  a  verdict,  tbougb,  if  tbe  justice 
bad  no  jurisdiction,  tbe  plaintiff  will  recover  against  bim :  (Sm.  Act.  45, 
2nd  edit.,  by  Foulkes.) 

PBOCEEDINGS  BY  ACTION  TO  TBIAL,  &o. 

Question. — Wbat  is  tbe  form  of  tbe  commencement  of  an  action  ? 
Atiswer, — Every  action  in  tbe  Higb  Court  is  now  commenced  by  writ  of 
summons  :  (Ord.  11.,  r.  1.) 

Q. — Wbat  is  tbe  first  step  a  solicitor  sbould  take  wben  applied  to  to 
conmience  an  action  ? 

A. — To  address  a  letter  to  tbe  person  intended  to  be  sued,  stating  tbe 
claim  for  wbicb  instructions  bave  been  received  to  sue  bim,  unless  tbeie 
is  cause  to  believe  tbe  party  to  be  sued  would,  if  be  bad  notice  of  tbe 
intended  action,  keep  out  of  tbe  way.  But  tbe  first  step  in  tbe  action 
itself,  is  suing  out  of  a  writ  of  summons,  or  obtaining  leave  to  issue  it 
wbere  necessary. 

Q. — How  must  writs  of  summons  be  indorsed  ? 

A. — 1.  Witb  a  statement  of  tbe  nature  of  tbe  claim  made,  or  of  tbe 
relief  or  remedy  required,  in  tbe  action  :  (Ord.  11.,  r.  1 .) 

2.  Witb  tbe  representative  capacity,  if  any,  of  tbe  plaintiff  or  tbe 

defendant,  or  any  of  tbe  defendants,  in  respect  of  wbicb  b& 
sues  or  is  sued  :  (Ord.  lH.,  r.  4.) 

3.  Or  it  may  be  specially  indorsed  in  case  of  debt  of  liquidated 

demands,  &c. :  (lb.,  r.  6.) 

4.  And  wbere  for  a  debt  or  liquidated  demand  only,  it  must  state 

tbe  amount  claimed  for  debt,  or  in  respect  of  sucb  demand, 
and  for  costs  respectively ;  and  state  tbat  upon  payment  thereof 
within  four  days  after  service,  or  in  case  of  a  writ  for  service 
out  of  jurisdiction,  within  tbe  time  allowed  for  appearance, 
further  proceedings  vdll  be  stayed  :  (lb.,  r.  7.) 

5.  With  claim  for  an  account  where  one  is  required  :  (7^.,  r.  8.) 

6.  And  where  the  writ  is  issued  from  a  London  ofiSce,  with  the 

address  of  the  plaintiff,  and  of  bis  solicitor's  name  and  place 
of  business,  with,  if  more  than  three  miles  from  the  principal 
entrance  of  the  Central  Hall  of  the  Boyal  Courts  of  Justice, 
another  proper  place,  called  his  address  for  service  within  tbat 
distance ;  and,  if  only  agent,  tbe  name  and  place  of  business 
of  the  principal  solicitor  :  (Ord.  IV.,  r.  1.) 

7.  And  if  the  plaintiff  sues  in  person,  his  residence  and  occupation, 

and  an  address  for  service  within  three  miles  of  the  principal 
entrance  of  tbe  said  Central  Hall :  (lb.,  r.  2.) 

8.  If  issued  in  the  district  registry  in  the  above  cases,  and  the 

place  of  business  or  residence  is  not  within  the  district,  then 
an  address  for  service  within  tbe  district  must  be  added  ;  and 
if  the  defendant  does  not  reside  within  the  district,  a  further 
address  for  service  within  three  miles  of  the  principal  entrance 
of  the  said  Central  Hall :  (lb.,  r.  3.) 
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Q, — ^What  is  the  efiPect  of  omitting  any  of  the  requisite  indorsements  ? 

A. — ^This  does  not  render  the  writ  absolutely  void,  but  enables  the 
defendant  to  have  it  set  aside  for  irregularity,  or  amended  on  terms,  on 
application  to  the  court  or  to  a  judge  at  chambers:  (Ord.  LXX.,  rr. 
1  and  2.) 

Q. — ^In  a  writ  of  summons  would  it  be  a  sufficient  description  if  the 
defendant  were  described  as  ''  A.  B.  of  the  City  of  London ; "  and  what 
description  is  required  by  the  statute  ? 

A. — The  above  description  would  not  be  sufficient ;  for  the  Procedure 
Act,  1852,  required  the  '*  place  and  county  "  of  the  residence  or  supposed 
residenoe  of  the  defendant  to  be  mentioned  in  the  writ  and  copy  served  : 
(15  &  16  Vict.  c.  76,  s.  2.)  And  here  the  place  is  not  given  {Cotton 
Y.  Sawyer y  10  M.  &  W.  328);  and  the  new  form  of  writ  in  Appendix  A. 
to  Order  IL  follows  the  old  form  in  this  respect. 

Q- — ^When  an  action  is  brought  against  several  persons  for  the  same 
cause  of  action,  should  you  insert  all  the  names  in  one  writ,  or  is  there 
any  number  of  names  to  which  you  are  limited  ? 

A. — The  writ  of  summons  may  contain  the  names  of  all  the  defendants 
liable  for  the  same  cause  of  action :  (see  Sm.  Act.  59,  10th  edit.  Order 
XVI.,  r.  4.)    There  is  no  limit  to  the  number  of  defendants  jointly  liable. 

Q. — If  the  names  of  several  defendants  have  been  inserted  in  the  same 
writ,  can  you  afterwards  proceed  against  any  or  either  of  them  separately, 
for  any  different  cause  of  action  ? 

A. — ^If  you  have  another  cause  of  action  against  any  of  them,  you 
may  proceed  against  him  or  them  separately  :  (see  Ohit.  Arch.  207, 
13th  edit.) 

Q. — Several  defendants  are  partners  in  trade :  is  it  necessary  to  serve 
each  personally  with  a  copy  of  the  writ  of  summons  to  compel  an  appear- 
ance,  or  will  service  on  one  for  himself  and  his  partners,  the  other 
defendants,  be  good  f 

A. — ^Formerly  all  the  partners,  defendants,  must  have  been  served  per- 
sonally ;  but  now,  where  partners  are  sued  in  the  name  of  the  firm, 
service  upon  any  one  of  them,  or  at  their  principal  place  of  business  upon 
the  manager,  is  sufficient :  (Ord.  IX.,  r.  6.) 

Q. — ^Action  against  husband  and  wife,  what  service  of  the  writ  will 
suffice? 

A . — ^When  husband  and  wife  are  both  defendants  to  the  action,  they 
shall  both  be  served,  unless  the  court  or  a  judge  shall  otherwise  order : 
(Order  IX.,  r.  3.) 

Q. — ^Was  it  ever  necessary,  and  is  it  now  necessary,  in  a  writ  of  sum- 
mons to  mention  the  particular  cause  of  action  in  respect  of  which  the 
suit  is  brought  ? 

^.—Before  the  Procedure  Act,  1852,  it  was  necessary  to  do  so ;  now 
the  nature  of  the  claim  made,  or  of  the  relief  or  remedy  required,  must  be 
indorsed :  (Ord.  IL,  r.  1.) 
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Q. — On  what  day  mast  a  writ  of  gammons  be  dated,  and  in  whose 
name  must  it  be  tested  ? 

A, — It  must  be  dated  on  the  day  it  is  issued,  and  tested  in  the  name  of 
the  Lord  Chancellor,  or  in  case  of  vacancy  of  such  office,  then  in  the  nanae 
of  the  Lord  Chief  Justice  of  England :  (Ord.  IL,  r.  8.) 

Q. — ^How  long  does  a  writ  of  summons  remain  in  force,  and  how  may 
it  be  continued  if  the  defendant  cannot  be  served  within  the  prescribed 
time,  and  on  what  days  and  at  what  hours  can  it  be  served  ? 

A, — ^It  remains  in  force  for  twelve  months  from  its  date,  including  the 
day  of  such  date ;  but  if  the  defendant  has  not  been  served  the  original 
or  concurrent  writ  may  be  ordered  to  be  renewed  by  any  judge  or  district 
registrar,  for  six  months  from  the  date  of  such  renewal,  if  satisfied  that 
reasonable  efforts  have  been  made  to  effect  service,  or  for  other  good 
reason.  Writs  issued  under  the  old  practice  can  be  renewed  without 
order  (No.  VIL,  Bitt.  Pract.  Cas.)  at  any  time  before  its  expiration,  for 
six  months  from  the  date  of  such  renewal,  and  so  from  time  to  time 
during  the  currency  of  the  renewed  writ,  by  being  re-sealed.  The  writ 
may  be  served  at  any  hour  of  the  day  or  night,  and  on  any  day,  except 
•Sunday,  so  long  as  it  remains  in  force :  (Steph.  Lush.  Pr.  256.) 

Q. — ^Where  several  defendants  live  in  different  ooanties,  can  they  all  be 
served  with  one  writ  of  summons  ? 

A. — Yes  \  but  as  each  defendant  is  entitled  to  see  the  original  writ  at 
the  time  of  service,  duplicate  originals,  or  concurrent  writs,  as  they  are 
called,  may  be  issued  at  any  time  during  the  cun*ency  of  the  original  writ, 
and  they  remain  in  force  during  the  period  the  original  writ  is  in  force 
(Ord.  VI.) ;  and  a  writ  for  service  within  the  jurisdiction  may  be  marked 
as  a  concurrent  writ  with  one  for  service  out,  and  vice  versd, 

Q. — ^If  there  be  two  defendants,  must  each  defendant  be  served  with  the 
writ  of  summons  before  the  plaintiff  can  take  any  further  step  ? 

A. — When  practicable,  each  defendant  must  be  served  before  the  plaintiff 
proceeds  (except  partners,  see  ante,  p.  75.)  If  this  cannot  be  done,  and  the 
served  defendant  appears,  and  the  action  arises  ex  contractu,  (a)  and  the  writ 
is  specially  indorsed,  the  plaintiff  should  obtain  an  order  for  substituted  or 
other  service,  as  stated  infra,  against  the  other  defendant,  sign  judgment, 
and  issue  execution,  and  proceed  if  necessary  against  the  appearing  defen- 
dant. If  the  served  defendant  does  not  appear,  judgment  may  be  signed, 
but  an  order  to  amend  the  writ  by  striking  out  the  other  defendant  should 
be  obtained  :  (see  Chit.  Arch.  248,  13th  edit.) 

Q. — ^What  steps  should  be  taken  on  behalf  of  a  plaintiff  who  is  unable 
to  effect  personal  service  of  writ  of  a  summons  ? 

A, — An  application  should  be  made  at  chambers  supported  by  affidavit, 
and  if  the  judge   is    satisfied  that  prompt   personal  service   cannot  be 

(a)  We  say  ex  contractu,  because,  if  the  action  arose  ex  delicto,  the  plaintiff  may 
abandon  his  snit  against  the  defendant  who  cann,6t  be  served,  and  proceed  against  the 
other  alone,  and  the  non-joinder  cannot  be  taken  advantage  of  :  (Sm.  Act.  161,  lOth 
edit.)  And  even  when  the  action  arises  out  of  contract,  if  one  of  the  joint  contractors 
18  abroad,  the  one  here  may  be  saed  alone :  (19  &  20  Tict.  c.  97,  s.  11.) 
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effected,  he  may  order   substitated   service   or   notice  in  lieu  thereof  : 
(Ord.  IX.,  r.  2.) 

Q. — ^If  you  cannot  serve  a  defendant  with  a  writ,  state  what  should 
be  done  under  the  Judicature  Act  to  obtain  an  order  for  substituted 
service,  (a) 

A. — ^If  it  appear  that  the  plaintiff  is  unable  to  effect  prompt  personal 
service,  the  court  or  judge  may  make  such  order  for  substituted  or  other 
service,  or  for  the  substitution  for  service  of  notice  by  advertisement  or 
otherwise,  as  may  seem  just :  (Ord.  IX.,  r.  2.) 

Q. — ^Within  what  time  after  service  of  a  writ  of  summons  is  it  neces- 
aaiy  to  indorse  on  such  writ  the  day  of  the  week  and  month  of  such 
service? 

A, — Within  three  days  after  service  of  the  writ,  otherwise  the  plaintiff 
would  not  be  at  liberty,  in  case  of  non-appearance,  to  proceed  by  default, 
but  the  time  may  be  extended ;  and  every  a£Q[davit  of  service  of  such  writ 
must  mention  the  day  on  which  such  indorsement  was  made :  (Ord. 
IX.,  r.  15.) 

The  rule  applies  to  substituted  as  well  as  other  service. 

Q. — ^If  such  indorsement  be  omitted,  what  is  the  consequence  to  the 
plaintiff  ? 

A. — He  cannot  proceed  under  the  provisions  of  the  Orders  in  case  of 
non-appearance  to  sign  judgment  and  issue  execution  :  {lb,) 

Q. — ^In  what  cases  may  a  special  indorsement  be  made  on  a  writ  of 
summons  of  the  particulars  of  the  plaintiff's  claim,  and  what  is  the  con- 
sequenoe  of  an  omission  to  make  such  indorsement,  should  the  defendant 
not  appear,  having  been  served  with  the  writ  ? 

A. — The  writ  may  be  specially  indorsed  in  all  actions  where  the  plaintiff 
seeks  merely  to  recover  a  debt  or  liquidated  demand  in  money  payable  by 
the  defendant,  with  or  without  interest,  arising  upon  a  contract  express  or 
implied,  as,  for  instance,  on  a  bill  of  exchange,  promissory  note,  cheque, 
or  other  simple  contract  debt,  or  on  a  bond  or  contract  under  seal  for 
payment  of  a  liquidated  amount  of  money,  or  on  a  statute  where  the  sum 
sought  to  be  recovered  is  a  fixed  sum  of  money,  or  in  the  nature  of  a  debt 
other  than  a  penalty,  or  on  a  guaranty,  whether  under  seal  or  not,  where 
the  claim  against  the  principal  is  in  respect  of  such  debt  or  liquidated 
demand  only,  or  on  a  trust,  or  in  actions  for  the  recovery  of  land,  with  or 
without  a  claim  for  rent,  or  mesne  profits  by  a  landlord  against  a  tenant 
whose  term  has  expired  or  has  been  duly  determined  by  notice  to  quit,  or 
against  persona  claiming  under  such  tenant :  (Ord.  m.,  r.  6.) 

When  it  is  omitted  to  be  indorsed,  the  plaintiff  may  file  a  proper 
afiBdavit  of  service  and  a  statement  of  claim,  and  may  proceed  as  if  such 
party  had  appeared,  and  in  default  of  any  defence  may  enter  judgment 
at  the  expiration  of  ten  days  for  the  amount  with  costs :  (Ord.  XTTT., 
r.  12 ;  and  Ord.  XXVII.,  r.  2.) 

Q. — ^In  an  action  in  the  Superior  Court  to  recover  the  amount  of  an 
Tmdisputed  account,  what  course  would  you  advise  on  the  part  of  the 

(a)  Also  asked  thus:  If  the  defendant  cannot  be  found  or  served  with  the  writ  of 
nmnBOBS,  what  steps  most  be  adopted  to  enable  the  plaintiff  to  proceed  ? 
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plaintiff  so  as  to  save  expense,  and  what  if  the  action  were  brought  in  the 
County  Court  ? 

A, — ^The  plaintiff  should  issue  a  writ  specially  indorsed  under  Ord.  HL, 
r.  6.  Judgment  can  then  be  signed  after  eight  days  in  default  of  appear- 
ance ;  and  when  an  appearance  is  entered,  proceedings  can  be  taken  under 
Ord.  XIV.,  r.  1,  that  the  defendant  should  show  cause  why  judgment 
should  not  be  entered.  In  the  County  Court  the  plaintiff  should  issue  a 
default  summons.  The  defendant  must  then,  within  sixteen  days,  give 
notice  of  his  intention  to  defend ;  in  default  of  which  the  plaintiff  may 
have  judgment  entered  up  for  the  amount  of  his  claim  and  costs ;  but  if 
defendant  gives  notice,  plaintiff  must  go  on  with  his  action :  (38  &  39 
Vict.  c.  50,  s.  1.) 

Q. — A  writ  is  indorsed  "  the  plaintiff's  claim  is  lOOZ.  for  the  price  of 
goods  sold."  Defendant  appears,  but  has  no  defence.  Can  the  plaintiff 
successfully  apply  for  summary  judgment,  or  must  he  take  any  and  what 
fiteps  before  doing  so  ? 

A. — This  does  not  constitute  a  special  indorsement  under  Ord.  HL, 
r.  6,  and  therefore  no  application  for  summary  judgment  can  be  made 
under  Ord.  XIV.,  r.  1.  The  plaintiff  can,  however,  apply  to  have  the 
writ  amended  by  inserting  dates,  and  then  he  would  be  able  to  so  apply. 

Q. — ^What  is  the  mode  of  proceeding  on  signing  a  judgment  for  non- 
appearance to  a  writ  specially  indorsed  when  there  are  two  defendants, 
only  one  of  whom  appears  ? 

A. — The  plaintiff  may  sign  judgment  against  the  one  who  has  not 
appeared,  and  may  issue  execution  thereon  without  prejudice  to  his  right 
to  proceed  with  his  action  against  the  one  who  has  appeared :  (Ord.  Xni., 
r.  4.)  Formerly  he  waived  his  right  to  proceed  with  his  action  by  issuing 
execution. 

Q. — What  was  the  object  sought  to  be  obtained  by  the  provisions  in  the 
Common  Law  Procedure  Act,  1852,  as  to  the  renewal  of  a  writ  of  summons, 
and  what  is  the  advantage  of  a  concurrent  writ  of  summons  ? 

A. — The  object  of  renewing  the  writ  is  to  keep  it  in  force  for  all  pur- 
poses as  from  the  date  of  the  writ.  This  prevents  the  Statute  of  Limita- 
tions running  against  a  debt,  although  the  writ  be  not  served:  (15  &  16 
Vict.  c.  76,  s.  11 ;  see  now  Ord.  VIIL,  r.  1.) 

A  concurrent  writ  facilitates  service,  for  it  is  sometimes  not  known 
where  the  defendant  lives,  or  there  may  be  several  defendants,  and  as  each 
defendant  is  entitled  to  see  the  original  writ  at  the  time  of  service, 
duplicate  originals,  or  concurrent  writs,  as  they  are  termed,  are  issued, 
which  are  in  force  during  the  time  the  original  writ  is  in  force :  (15  &  16 
Vict.  c.  76,  s.  9  ;  see  now  Ord.  VL) 

Q. — ^Where  the  defendant  pays  the  debt  and  the  amount  of  the  costs 
indorsed  on  the  writ,  but  objects  to  the  costs  as  being  excessive,  what  is 
his  remedy  ? 

A. — To  have  the  costs  taxed,  and  where  the  debt  and  costs  are  paid 
within  four  days  after  service  of  the  writ,  or  in  case  of  a  writ  for  service 
out  of  jurisdiction  within  the  time  allowed  for  appearance,  if  more  than 
one-sixth  be  disallowed,  the  plaintiff's  solicitor  has  to  pay  the  costs  of 
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iaxatdon  (Ord.  III.,  r.  7),  bat  if  paid  after  the  four  days  the  defendant 
pays  the  costs  of  taxation. 

Q. — ^In  case  of  a  writ  of  summons  issued  against  a  corporation  aggregate, 
liow  is  the  service  to  be  effected  ? 

A, — Order  IX.  r.  8,  provides  that  this  may  be  as  heretofore,  i.e.,  on  the 
mayor  or  other  head  officer,  or  on  the  town  clerk,  clerk,  treasurer,  or 
secretary  of  such  corporation,  (a) 

Q. — Where  a  party  to  be  sued  in  an  action  resides  out  of  the  jurisdiction, 
what  application  must  be  made,  and  at  what  stage  of  the  proceedings,  to 
enable  the  plaintiff  to  serve  a  writ  of  summons  upon  him,  and  what  facts 
must  be  stated  in  support  of  such  application  ? 

A. — ^Before  issuing  a  writ  against  a  defendant  for  service  out  of  the 
jurisdiction,  an  application  must  be  made  to  a  court  or  judge  for  leave  to 
do  80 :  (Ord.  11. ,  r.  4.)  Leave  for  service  must  also  be  obtained,  the  appli- 
•cation  for  which  must  be  supported  by  affidavit  or  other  evidence,  stating 
that  in  the  belief  of  the  deponent  the  plaintiff  has  a  good  cause  of  action, 
and  showing  in  what  place  or  country  such  defendant  is  or  may  probably 
be  found,  and  whether  the  defendant  is  a  British  subject  or  not,  and  the 
grounds  upon  which  such  application  is  made ;  and  it  must  sufficiently 
appear  that  the  case  is  a  proper  one  for  service  out  of  the  jurisdiction  of 
the  court  (ft) :  (Ord.  XI.,  rr.  1  and  4.) 

Q. — ^In  what  cases  is  service  of  a  writ  on  a  person  out  of  the  juris- 
diction allowed  ?  A.  slanders  B.  when  both  are  out  of  the  jurisdiction. 
B.  suffers  special  damage  after  his  return  to  England,  A.  remaining  abroad. 
Can  B.  sue  A.  in  England  ? 

A. — ^Whenever  (a)  the  whole  subject-matter  of  the  action  is  land 
situate  within  the  jurisdiction  (with  or  without  rents  or  profits) ;  or. 

(b)  Any  act,  deed,  will,  contract,  obligation,  or  liability  affecting  land 
or  hereditaments  situate  within  the  jurisdiction,  is  sought  to  be  construed, 
rectified,  set  aside,  or  enforced  in  the  action ;  or, 

(c)  Any  relief  is  sought  against  any  person  domiciled  or  ordinarily 
resident  within  the  jurisdiction ;  or 

((f)  The  action  is  for  the  administration  of  personal  estate  of  any 
deceased  person  domiciled  within  the  jurisdiction  at  the  time  of  his 
death,  or  for  the  execution  (as  to  property  situated  within  the  jurisdiction)  oj 
ifte  trusts  of  any  written  instrument  of  which  the  person  to  be  served  is 
trustee,  which  ought  to  be  executed  according  to  the  law  of  England. 

(e)  The  action  is  founded  on  any  breach  within  the  jurisdiction  of 
any  contract  which  by  its  terms  ought  to  be  performed  within  the 
jurisdiction,  unless  the  defendant  is  domiciled  or  ordinarily  resident  in 
Scotland  or  Ireland ;  or 

(/)  Any  injunction  is  sought  as  to  anything  to  be  done  within  the 
jurisdiction,  or  any  nuisance  within  the  jurisdiction  is  sought  to  be  pre- 
vented or  removed,  whether  damages  are  also  sought  or  not ;  or 

(a)  By  the  62iid  sect  of  the  Companies  Act,  1862,  service  may  be  effected  upon  a 
company  registered  under  that  Act,  by  leaving  the  copy  writ,  or  sending  it  through 
the  poet,  in  a  prepaid  letter  addressed  to  the  company  at  their  registered  office. 

(fi)  In  actions  of  contract  leave  cannot  he  g^ranted  if  the  defendant  be  domiciled  or 
ordinarily  resident  in  Scotlimd  or  Ireland  (76.,  r.  1  (e):  Linden  v.  Andersen, 
"*  Stendard,"  8rd  December,  1888.) 
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(g)  Any  person  ont  of  the  jurisdiction  is  a  necessary  or  proper  party  to> 
an  action  properly  brought  against  some  other  person  duly  served  within 
the  jurisdiction :  (Ord.  XI.,  r.  1.) 

In  the  case  given  B.  can  sue  A.  if  he  is  domiciled  or  ordinarily  resident 
within  the  jurisdiction,  otherwise  he  must  wait  until  A.  comes  within  the 
jurisdiction  :  {Mostyn  v.  FaJbrigas^  Sm.  L.  0.) 

Q. — ^In  the  event  of  its  being  necessary  to  issue  a  concurrent  writ  of 
summons,  can  a  writ  for  service  in  England  be  issued  and  marked  as  a 
concurrent  writ  with  one  for  service  in  France  ? 

A, — Yes;  and  vice  versd  (Ord.  VT.,  r.  2);  and  under  a  similar  pro- 
vision in  the  old  practice  it  was  held  that  concurrent  writs  could  only  be 
issued  once  on  the  original  writ :  (Cole  v.  Shei^rard,  26  L.  T.  Eep.  138.) 

Q. — If  a  debtor  absconds  before  writ  issued,  can  you  take  any  and 
what  proceedings,  so  as  to  obtain  a  judgment,  or  what  course  should  a 
creditor  pursue  ? 

A. — ^Yes ;  by  leave  of  the  court  or  judge  the  writ  may  be  issued  and 
served  upon  him  out  of  the  jurisdiction,  as  stated  above,  (a) 

Q. — ^When  a  writ  of  summons  for  a  debt  has  been  personally  served  on 
a  defendant  being  a  British  subject  resident  abroad,  who  has  not  appeared^ 
what  steps  are  necessary  in  order  to  obtain  judgment,  and  to  ascertain 
the  amount  for  which  such  judgment  may  be  signed  ? 

A, — ^The  steps  are  the  same  as  in  case  of  service  within  the  jurisdiction, 
viz. : 

If  the  writ  is  specially  indorsed,  the  plaintiff  signs  judgment  for  any 
sum  not  exceeding  the  amount  indorsed,  with  interest  at  the  rate  specified, 
and  a  sum  for  costs :  (Ord.  Xm.,  r.  3.) 

Where  the  special  indorsement  is  omitted,  a  proper  affidavit  of  service, 
with  a  statement  of  claim,  may  be  filed,  and  judgment  entered  ten  daya 
after,  as  stated  ante,  p.  77 :  (/6.,  r,  12,  and  Ord.  XXVII.,  r.  2.) 

Where  the  claim  is  for  detinue  and  pecuniary  damages,  or  either  of 
them,  interlocutory  judgment  is  entered,  and  a  writ  of  inquiry  issues  to 
ascertain  the  value  and  damages,  or  the  damages  only,  unless  the  court 
or  judge  order  that  they  be  ascertained  in  any  other  way :  (76.,  r.  4.)  (b) 

Q. — In  what  case  can  you  proceed  with  an  action  against  a  foreigner 
resident  abroad  ? 

A, — In  all  cases  where  leave  to  issue  and  serve  notice  of  the  writ  is 
obtained  under  Ord.  XI.,  r.  1  (see  ante),  and  in  case  of  default  of  appear- 
ance, the  proceedings  are  the  same  as  in  the  case  of  a  British  subject  out 
of  jurisdiction.  Notice  of  the  writ  must  be  served,  and  not  the  writ 
itself :  (/*.,  r.  6.) 


(a)  See  hereon  Firmin  v.  Perry  (27  L.  T.  Rep.  72 ;  Biret  ▼.  Pigot,  38  ib,  149). 

(6)  In  actions  assigned  by  the  84ih  sect,  of  the  1878  Act  to  the  Chancery  Division 
in  Probate  actions,  and  in  cases  not  otherwise  specially  provided  for,  the  piuntiff,  on 
filing  proper  affidavit  of  service  and  if  the  writ  is  not  specially  indorsed,  a  atatemeni 
of  claim  proceeds  as  if  the  defendant  had  appeared  :  (/o.,  r.  12.) 
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Q. — ^In  cases  where  ihe  defendant  cannot  be  arrested,  or  is  oat  of  the 
kingdom,  state  the  best  mode  to  proceed  against  him. 

A. — ^If  the  defendant  is  abroad,  leave  should  be  obtained  to  issue  and 
Benre  the  writ,  as  above  stated.  If  the  defendant  is  here  and  you  have 
obtained  final  judgment  against  him  either  in  default  after  personal 
Bervioe  of  the  writ,  or  on  a  judge's  order  for  substituted  service,  and  you 
cannot  enforce  your  judgment  by  a  fi.  fa.,  you  should  apply  for  an  order 
for  payment,  &o.,  under  32  &  33  Vict.  c.  62.) 

Q. — ^How  can  the  service  of  a  writ  be  effected  where  the  defendant  is  a 
lunatic  or  person  of  unsoimd  mind  ? 

A. — ^Either  on  the  committee  of  the  lunatic  or  on  the  person  with 
whom  the  person  of  unsound  mind  resides,  or  under  whose  care  he  is, 
unless  the  court  or  judge  otherwise  order :  (Ord.  IX.,  r.  5.) 

Injunction  and  Mandamus, 

Q. — ^When  can  an  injunction,  mandamus,  or  receiver  be  granted,  and 
how? 

A, — ^By  interlocutory  order  of  the  court  in  all  cases  in  which  it  appears 
to  the  court  just  or  convenient,  and  either  unconditionally  or  upon  such 
tenns  and  conditions  as  the  court  thinks  just,  and  if  to  prevent  any 
threatened  waste  or  trespass,  whether  the  person  is  or  is  not  in  possession 
under  any  claim  of  title  or  otherwise,  or  (if  out  of  possession)  does  or 
does  not  claim  a  right  to  do  the  act  sought  to  be  restrained  under  any 
colour  of  title,  and  whether  the  estates  claimed  by  both  or  either  of  the 
parties  are  legal  or  equitable  :  (a)  (1873  Act,  s.  25,  sub-s.  8.) 

Q. — ^Mention  one  or  more  instances  in  which  it  would  be  advisable  to 
claim  an  injunction. 

A. — ^If  A/s  mines  adjoin  B.'s,  and  A.  break  through  and  commence 
working  B.'s  mines ;  or  if  A.  bmld  up  and  obstruct  B.'s  ancient  lights,  or 
if  A.  has  infringed  B.'s  patent  xight,  an  action  may  be  brought  by  B. 
against  A. 

Q. — ^How  does  a  writ  of  mandamus  issue,  and  how  is  it  obtained  ? 

A. — ^It  may  be  obtained  on  motion  to  the  court  as  above  stated,  but  the 
prerogative  writ  of  mandamus  can  only  issue  from  the  Queen's  Bench 
division  of  the  High  Court.  The  claim  for  the  former  is  endorsed  on  the 
writ  of  summons. 

Q. — ^In  what  cases  are  writs  of  mandamus,  prohibition,  and  certiorari, 
respectively  issued  ?  A  client  wishes  to  set  aside,  as  informally  held,  the 
poU  of  ratepayers  held  after  a  vestry  meeting.     How  should  you  proceed? 

A, — The  prerogative  writ  of  mandamus  is  issued  out  of  the  Queen's 
Bench  Division  (Grown  side)  to  compel  any  person,  corporation,  or  inferior 
court  to  do  some  particular  thing  therein  specified,  which  appertains  to 
their  office  or  duty.     A  prohibition  is  used  to  stay  proceedings  in  an 

—  —  —       ■ ■ * — ■ — ■ ■ m  ■  

(a)  This  qoestfon  may  be  amwered  from  the  above ;  Where  A.  has  broken  into  B.'a 
aiiM,  and  take  coal  thereout,  can  B.,  besides  suing  in  trespass  for  the  damage,  obtain 
protection  against  a  recurrence  of  the  in]nry  ?  State  shortly,  in  what  manner  and  at 
what  atagee  of  the  cause  may  this  be  done. 

O 
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inferior  court  on  the  groond  of  its  want  or  excess  of  jurisdiction,  TI16 
writ  of  certiorari  may  be  issned  where  it  is  expedient  to  remove  the  pro- 
ceedings from  an  inferior  to  a  superior  couit.  In  the  case  given  ihe 
remedy  would  be  by  a  writ  of  "  quo  tvarranto "  :  (see  St.  0.  Bk.  V. 
Oh.  xii.) 

Appearance, 

Q. — At  what  period  must  a  defendant  appear  to  an  action  ? 

A. — ^Within  eight  days  after  the  service  of  the  writ  inclusive  of  the 
day  of  service,  otherwise  the  plainti£F  may  proceed  to  judgment  and 
execution.  The  defendant,  however,  may  appear  at  any  time  before 
judgment  for  want  of  appearance  is  actually  signed  against  him ;  but  unless 
the  court  or  judge  otherwise  order  he  will  not  be  entitled  to  any  furiher 
time  for  delivering  his  defence,  or  for  any  otJier  purpose,  than  if  he  had 
appeared  according  to  the  writ :  (Ord.  XU.,  r.  22.) 

Q. — ^How  is  an  appearance  entered  ? 

A, — ^By  delivering  to  the  proper  officer  a  memorandum  in  writing  dated 
on  the  day  of  its  delivery,  and  containing  the  name  of  the  defendant's 
solicitor  or  stating  that  the  defendant  defends  in  person,  at  the  same  time 
delivering  to  the  officer  a  duplicate  of  the  memorandum  which  is  sealed 
with  the  official  seal,  showing  the  date  on  which  it  is  sealed,  and  returned. 
Such  duplicate  then  becomes  a  certificate  that  the  appearance  was  entered 
on  the  day  indicated  by  the  seal :  (Ord.  XIL,  r.  8.) 

Q. — ^Where  a  defendant  appears  in  person,  and  gives  a  false  address, 
what  course  should  the  plaintiff  take  ? 

A. — He  should  apply  to  the  court  or  a  judge  to  set  aside  the  appearanoe : 
(Ord.  Xn.,  r.  12.) 

Q. — ^Where  a  defendant  appears  in  the  London  office  to  a  writ  issued 
out  of  a  district  registry,  to  whom  and  at  what  time  must  he  give  notice 
of  such  appearance  ? 

A, — He  must  give  notice  of  appearance  on  the  same  day  to  the 
plaintiff's  solicitor,  or  to  the  plaintiff  himself  if  he  sues  in  person,  either 
by  notice  in  writing  served  in  the  ordinary  way  at  the  address  for  service, 
within  such  district  registry,  or  by  prepaid  letter  directed  to  that  address, 
and  posted  on  that  day  in  due  course  of  post;  and  in  either  case 
accompanied  by  the  sealed  duplicate  memorandum  of  appearance :  (Ord. 
xn.,  r.  9.) 

Q. — ^A  writ  is  issued  out  of  a  district  registry  against  two  defendants, 
one  living  in  London,  the  other  in  another  registry  district.  Where  can 
appearance  be  entered,  and  where  would  the  action  proceed  ? 

A* — ^The  defendants  may  appear  either  in  the  district  registry,  or  at 
the  Central  Office ;  and  if  either  appears  in  London  the  action  will  proceed 
in  London,  but  if  one  only  appears  in  London,  the  court  has  power  to 
remove  the  proceedings  to  the  district  registry  if  satisfied  that  he  is  only 
a  formal  defendant,  or  has  no  substantial  cause  to  interfere  in  the  conduct 
of  the  action :  (Ord.  XH.,  rr.  5,  7.) 

Q, — ^Where  a  writ  is  issued  out  of  a  district  registry,  and  the  defendant 
resides  in  such  district,  can  he,  as  of  right,  remove  the  action  to  London  f 
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if  80,  wliat  step  mast  lie  take  to  remoye  it,  and  within  what  time  ?  Is 
there  any  case  in  which  any  and  what,  time  must  elapse  before  the 
defendant  can  take  any  steps  to  remove  the  action  I 

A. — ^By  Ord.  XXXV.,  r.  18,  any  defendant  may  remove  the  action  to 
London  in  the  following  cases : — 

Where  the  writ  is  specially  indorsed  under  Ord.  DI.,  r.  6,  and  the 
plaintiff  does  not,  within  four  days  after  the  appearance  of  snch 
defendant,  give  notice  of  an  application  for  an  order  against  him, 
onder  Ord.  XIV.,  then  such  defendant  may  remove  the  action  as  of 
light  at  any  time  after  the  expiration  of  such  four  days,  and  before 
delivering  a  defence  and  before  the  expiration  of  the  time  for 
doing  so: 

Where  the  writ  is  specially  indorsed  and  the  plaintiff  has  made  such 
application  as  in  the  last  paragraph  mentioned,  and  the  defendant 
has  obtained  leave  to  defend,  in  manner  provided  by  Ord,  XIV., 
then  such  defendant  may  remove  the  action  as  of  right  at  any  time 
after  the  order  giving  him  leave  to  defend,  and  before  delivering 
defence  and  before  the  expiration  of  the  time  for  doing  so  : 

Where  the  writ  is  not  specially  indorsed,  any  defendant  may  remove 
the  action  as  of  right  at  any  time  after  appearance,  and  before 
delivering  a  defence  and  before  the  expiration  of  the  time  for 
doing  so. 

By  r.  14,  the  party  desiring  to  remove  must  serve  the  other  parties, 
and  deliver  to  the  district  registrar  a  notice  signed  by  himself,  or 
his  solicitor,  to  the  effect  that  he  desires  the  action  to  be  removed 
to  London,  but  the  court  or  judge  may  order  the  action  to  proceed 
in  the  district  registry. 

Q, — What  proceedings  can  be  taken  against  a  solicitor  for  not  entering 
an  appearance  in  pursuance  of  his  written  undertaking  to  do  so  ? 

A. — ^The  solicitor  is  liable  to  be  attached  for  contempt  of  court :  (Ord. 
Xn.,  r.  18.) 

Q. — ^How  should  partners  appear  to  a  writ  when  they  are  sued  in  the 
name  of  their  firm  ? 

A. — ^They  should  appear  individually  in  their  own  names;  but  all 
subsequent  proceedings  are  to  continue  in  the  name  of  the  firm :  (Ord. 
XH,  r.  15.) 

Q, — ^A  defendant  who  has  been  served  with  a  writ  purporting  to  be 
issued  by  a  solicitor,  wishes  to  know  who  the  plaintiff  is,  and  where  he 
lives ;  what  steps  should  he  take  to  obtain  the  information  I 

A, — ^The  plaintiff's  address  must  now  be  indorsed  upon  the  writ  of 
summons :  (Ord.  IV.,  r.  1.) 

Q. — ^When  a  defendant  appears  to  a  writ  of  summons  specially  indorsed, 
be  having  no  defence,  can  the  plaintiff  take  any,  and  what,  steps  to  obtain 
judgment  without  delivering  a  statement  of  claim  ? 

A. — ^The  plaintiff,  upon  filing  an  affidavit  of  himself  or  any  other 
person  who  can  swear  positively  to  the  facts  verifying  the  cause  of  action, 
and  stating  that  in  his  belief  there  is  no  defence  to  the  action,  may  call 
on  the  defendant  to  show  cause  why  final  judgment  should  not  be  signed 
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agaiiiBt  him,  whicli  the  oourt  or  a  judge  may  order  as  to  whole  or  part, 
unless  defendant  satisfy  him,  by  affidavit  or  otherwise,  that  he  has  a  good 
defence  on  the  merits,  or  disclose  such  facts  as  may  be  deemed  sufficient 
to  entitle  him  to  defend :  (Ord.  XIV.,  r.  1.) 


Venue, 

Q. — ^What  is  the  meaning  of  the  word  "  venue  ?  " 

A, — ^The  venue  signifies  the  county  in  which  an  action  is  intended  to 
be  tried,  and  from  which  the  jurors  are  to  be  summoned.  Actions  will 
now  be  tried  in  Middlesex  unless  the  plaintiff  in  his  statement  of  daim, 
or,  where  none,  in  a  notice  in  writing,  to  be  served  on  the  defendant  or 
his  solicitor  within  six  days  after  appearance,  name  some  other  oounty  or 
place  for  the  purpose,  or  unless  a  judge  otherwise  order.  Local  venue 
is  now  abolished,  except  where  otherwise  provided  by  statute:  (Ord. 
XXXVL,  r.  1.) 

Q. — On  what  grounds  and  at  what  time  may  application  be  made  by  a 
defendant  to  change  the  venue  ? 

A. — On  the  ground  of  saving  of  expense  or  convenience,  as  to  wit- 
nesses, or  that  a  fair  trial  is  not  likely  to  be  had  where  the  venue  ia 
originally  laid,  the  application  should  be  made  after  issue  joined. 


Ple(tdi7ig8, 

Q, — What  are  the  pleadings  now  in  an  action  ? 

A, — "  Pleading "  includes  any  petition  or  summons  ;  and  also  the 
statement  of  claim  or  demand  of  any  plaintiff,  and  of  the  defence  of  any 
defendant  thereto,  and  of  the  reply  of  the  plaintiff  to  any  oounter-daiin 
of  a  defendant :  (1873  Act,  s.  100). 

Q. — ^Within  what  time  must  a  statement  of  claim  be  delivered  ? 

A, — ^By  Ord.  XX.,  r.  1,  (a)  Where  the  writ  is  specially  indorsed,  under 
Ord.  nL,  r.  6,  no  further  statement  of  claim  shall  be  delivered,  but  the 
indorsement  on  the  writ  shall  be  deemed  to  be  the  statement  of  claim. 

(b)  Subject  to  the  provisions  of  Ord.  XTTT.,  r.  12,  as  to  filing  a  statement 
of  claim  when  there  is  no  appearance,  no  statement  of  claim  need  be 
delivered  unless  the  defendant  at  the  time  of  entering  appearance,  or 
within  eight  days  thereafter,  gives  notice  in  writing  to  the  plaintiff,  or  his 
solicitor,  that  he  requires  a  statement  of  claim  to  be  delivered. 

(c)  If  no  statement  of  claim  has  been  delivered,  and  the  defendant 
gives  notice  requiring  the  delivery  of  a  statement  of  daim,  the  plaintiff 
shall,  unless  otherwise  ordered  by  the  court  or  a  judge,  deliver  it  within 
five  weeks  from  the  time  of  the  plaintiff  receiving  such  notice. 

(d)  The  plaintiff  may  (except  as  in  (a)  mentioned)  deliver  a  statement 
of  claim,  either  with  the  writ  of  summons,  or  notice  in  lieu  of  writ  of 
summons,  or  at  any  time  afterwards  either  before  or  after  appearance, 
notwithstanding  that  the  defendant  may  have  appeared  and  not  required 
the  delivery  of  a  statement  of  claim  : 

Provided  that  in  no  case  where  a  defendant  has  appeared  shall  a  state- 
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ment  be  delivered  more  than  six  weeks  after  the  appearance  has  been 
entered,  onleu  otherwise  ordered  by  the  court  or  a  judge. 

Q. — ^Within  what  time  must  a  statement  of  defence  be  delivered  ? 

A, — Within  ten  days  of  the  delivery  of  a  statement  of  claim  the 
defendant  most  deliver  his  statement  of  defence,  set-off,  or  counter- 
daim  (Qrd.  XXL,  r.  6) ;  or,  where  no  statement  of  claim  is  received  or 
required,  then  within  ten  days  after  his  appearance  (lb.,  r.  7) ;  to  which 
the  plaintiff  most  reply  within  three  weeks :  (Qrd.  XXHL,  r.  1 ;  Qrd. 
XEL,  r.  2.) 

Q. — What  form  most  the  statements  of  claim,  defence,  and  reply  take? 

A, — ^They  must  be  as  brief  as  the  nature  of  the  case  will  admit,  and 
the  court  in  adjusting  the  costs  of  the  action  must  inquire  at  the  instance 
of  any  party  into  any  unnecessary  prolixity,  and  order  costs  occasioned 
thereby  to  be  borne  by  the  party  chargeable  with  the  same :  (Qrd.  XIX., 
r.  2.) 

Q. — What  may  a  defendant  set  up  in  his  counter-claim  f 
A. — ^A  defendant  may  set-off  or  set  up  any  right  or  claim  whether  it 
sound  in  damages  or  not ;  and  it  has  the  same  effect  as  a  cross  action 
so  as  to  enable  the  court  to  pronounce  a  final  judgment  in  the  same 
action  both  on  the  original  and  the  cross  claim.  But  the  court  or  judge 
may,  on  the  application  of  the  plaintiff  before  trial,  if  in  the  opinion  of 
the  court  or  judge  such  set-off  or  counter-claim  cannot  be  conveniently 
disposed  of  in  the  pending  action,  or  ought  not  to  be  allowed,  refuse 
pemussion  to  the  defendant  to  avail  himself  thereof :  (lb,,  r.  3.  As  to 
natiire  of  oounter-daim  allowed,  see  Cappelleua  v.  Brown,  No.  GIL  Bitt. 
Praci  Gas.  ;  Allwood  v.  Miller,  lb.  GXGIV. ;  Macdonald  v.  Bode,  lb. 
OCXXIV. ;  Nicholson  v.  Jachson,  lb.  GGXXXIV.) 

Q. — What  advantages  are  given  by  the  new  Acts  to  a  defendant  to 
whom,  on  a  balance  of  accounts  or  otherwise,  an  amount  is  due  fron^  the 
plaintiff? 

A. — ^Where  in  an  action  a  set-off  or  counter-claim  is  established  as  a 
defence  against  the  plaintiff's  claim,  the  court  may,  if  the  balance  is  in 
favour  of  the  defendimt,  give  judgment  for  the  defendant  for  such  balance, 
or  may  adjudge  to  the  defendant  such  relief  as  he  may  be  entitled  to  on 
the  merits  of  the  case :  (Qrd.  XXI.,  r.  17.)  Whereas  previously  to  the 
Judicature  Acts  he  must  have  brought  a  separate  action. 

Q. — What  advantage  has  the  Judicature  Act  given  to  a  defendant  with 
respect  to  the  raising  of  a  cross-claim  against  the  plaintiff  ? 

A. — ^By  sect.  24,  sub-sect.  8  of  the  Judicature  Act,  1873,  a  defendant 
may  now  set  up  in  the  action  any  legal  or  equitable  claim  or  right  against 
the  plaintiff,  and  the  judge  has  power  to  grant  him  the  same  relief  as 
if  he  had  brought  a  cross-action,  but  the  common  law  judges,  as  a  rule,  do 
not  favour  this  mode  of  proceeding,  unless  the  cross-claim  is  connected 
with  the  original  one. 

Q. — Where  a  defendant  is  entitled  to  contribution,  indemnity,  or  other 
remedy  or  relief  over  against  any  person  not  a  party  to  the  action,  is 
there  any,  and  what,  mode  of  bringing  such  third  party  before  the  court. 
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and  can  the  defendant  obtain   relief  against  sucli  third  party  on  the 
hearing  of  the  original  action,  or  in  any  other,  and  what  manner  ? 

A. — ^He  may,  by  leave  of  the  court  or  judge,  issue  a  notice  to  that 
effect  duly  stamped  with  the  writ  of  summons  seal.  A  copy  thereof  most 
be  filed  with  the  proper  officer  and  served  on  such  person  according  to  the 
rules  relating  to  the  service  of  writs  of  summons,  the  notice  must  state 
the  nature  and  grounds  of  the  claim,  and  must,  unless  otherwise  ordered 
by  the  court  or  a  judge,  be  served  within  the  time  limited  for  delivering 
his  statement  of  defence  with  a  copy  of  the  statement  of  claim,  or  if  there 
is  no  statement  of  claim,  then  with  a  copy  of  the  writ  of  summons  in  the 
action  (Ord.  XVI.,  r.  48),  and  if  such  person  desires  to  dispute  the 
plaintiff's  claim  in  the  action  as  against  such  defendant  or  his  own  liability 
to  the  debt,  he  must  enter  an  appearance  within  eight  days  from  service 
of  the  notice.  In  default  he  admits  validity  of  any  judgment  that  may 
be  obtained  against  such  defendant,  whether  by  consent  or  otherwise,  and 
his  own  liability  to  contribute  to  the  extent  claimed  in  the  notice  (Jh., 
r.  49).  If  he  appears  the  party  giving  such  notice  may  apply  to  the 
court  or  judge  for  directions  as  to  the  mode  of  having  the  question  in  the 
action  determined  :   {lb.,  r.  52.) 

Q. — ^What  must  every  pleading  contain  9 

A. — Ab  concisely  as  may  be  a  statement  of  the  material  facts  on  which 
the  party  pleading  relies,  but  not  the  evidence  by  which  they  are  to  be 
proved,  such  statement  being  divided  into  paragraphs  numbered  consecu- 
tively, and  each  paragraph  containing  as  nearly  as  may  be  a  separate  alle- 
gation. Dates,  sums,  and  numbers,  are  to  be  expressed  in  figm^s,  and  no 
signature  of  counsel  is  necessaiy,  but  where  so  settled  they  shall  be  signed 
by  him,  or  if  not  so  settled  by  the  solicitor,  or  by  the  party  suing  or 
defending  in  person  (Ord.  XIX.,  r.  4):  (see  Askew  v.  Nortk-Eastem 
Eailway  Company ,  Bitt.  Pract.  Gas.  CXXL  ;  Weir  v.  Bamett  and  others, 
lb.  OhtV. ;  Dawkins  v.  Lord  Penrhyn,  4  App.  Gas.  59.) 

Q. — ^What  pleadings  mast  be  printed  ? 

A. — ^Eveiy  pleading  containing  less  than  ten  folios  of  seventy-two  words, 
each  figure  being  counted  as  a  word,  may  be  either  printed  or  written,  or 
partly  written  and  partly  printed ;  every  other  pleading  not  being  a  petition 
or  summons  mi^st  be  printed :  (Ord.  XIX.,  r.  9.) 

Q. — To  whom  must  the  pleading  be  delivered,  and  how  must  it  be 
marked? 

A. — It  must  be  delivered  to  the  solicitor  of  every  party  who  appears 
by  solicitor,  or  to  the  party  if  he  appears  in  person  ;  but  if  no  appearance 
has  been  entered  for  any  party,  then  it  is  delivered  by  being  filed  with  the 
proper  officer.  It  must  be  marked  on  the  face  with  the  date  of  the  day 
on  which  it  is  delivered,  and  with  the  reference  to  the  letter  and  number 
of  the  action,  the  division  to  which,  and  the  judge  (if  any)  to  whom  the 
action  is  assigned,  the  title  of  the  action,  the  description  of  the  pleading, 
and  the  name  and  place  of  the  solicitor  and  agent  (if  any)  delivering 
same,  or  the  name  and  address  of  the  party  delivering  same  if  he  does 
not  act  by  solicitor  :  (Jb.,  rr.  10,  11.) 

CJ.— What  must  the  statement  of  claim  state  specifically  ? 

A, — ^The  relief  which  the  plaintiff  claims,  either  simply  or  in  the 
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alternatiye ;  it  is  not  neooBsazy  to  ask  for  general  or  other  relief,  which 
can  always  be  giyen,  and  the  same  rule  applies  to  any  counter-claim 
made,  or  relief  claimed  by  the  defendant  in  his  defence.  Where  the 
plaintiff  seeks  relief  in  respect  of  several  distinct  claims  or  causes  of 
complaint,  founded  upon  separate  and  distinct  facts,  they  must  be  stated, 
as  far  as  may  be,  separately  and  distinctly.  And  the  same  rule  applies 
where  the  defendant  relies  upon  several  distinct  grounds  of  defence,  set- 
off, or  counter-claim  founded  upon  separate  and  distinct  facts :  (Ord.  XX., 
rr.  6,  7.) 

Q. — 1£  a  party's  representative  capacity  is  questioned,  how  should  this 
be  done? 

A, — If  either  party  wishes  to  deny  ihe  right  of  any  other  party  to 
claim  as  executor  or  trustee,  whether  in  bankruptcy  or  otherwise,  or  in  any 
representative  or  other  alleged  capacity,  or  the  alleged  constitution  of  any 
piutnership  firm,  he  must  deny  the  same  specifically  :  (Ord.  XXI.,  r.  5.) 

Q. — ^What  alteration  is  made  with  regard  to  pleas  in  abatement  and 
new  assignment  ? 

A, — ^No  plea  or  defence  can  be  pleaded  in  abatement  (Ord.  XXL,  r.  20),  ' 
and  no  new  assignment  is  necessary ;  but  everything  heretofore  alleged  by 
way  of  new  assignment  may  now  be  introduced  by  amendment  of  the 
statement  of  claim  or  by  way  of  reply :  (Ord.  XXTTT.,  r.  6.) 

Q. — ^When  need  a  defendant  in  possession  by  himself  or  tenant  in  an 
action  to  recover  land  plead  his  title  ? 

A. — If  his  defence  depends  upon  an  equitable  estate  or  right,  or  he 
claims  relief  upon  any  equitable  ground  against  any  right  or  title 
asserted  by  the  plaintiff;  otherwise  it  is  sufficient  to  state,  by  way  of 
defence,  that  he  is  so  in  possession  ;  and  he  may  then  rely  upon  any  other 
ground  of  defence  which  he  can  prove :  (Ord.  XXI.,  r.  21.) 

Q. — Oan  ^'  not  guilty  by  statute  '*  be  still  pleaded  ? 

ii.^Tes;  and  it  will  have  the  same  effect  as  heretofore.  But  if  the 
defendant  so  plead  he  cannot  plead  any  other  defence  without  the  leave  of 
the  court  or  a  judge  :  (a)  (Ord.  XIX.,  r.  12.) 

(a)  By  various  statutes  defendants  have  been  granted  the  privilege,  m  cases 
coming  within  their  operation,  to  plead  the  general  issue  of  not  guilty,  -and  under 
that  pleading  set  up  special  defences  which  would  otherwise  require  to  have  been 
pleaded,  as  in  the  following  cases : — 

OnutableM,— Borough,  5  &  6  WilL  4,  c.  76,  s.  136 ;  Oounty,  2  &  3  Vict,  c  9S, 
s.  8;  MetropoUtan,  10  Geo.  4,  o.  44,  s.  4;  Parish,  6A6  Vict. 
0.  109,  8. 15;  Special,  1A2  WilL  4,  o.  41,  s.  5. 
OnaUy  CourtM, — ^Persons  acting  under,  15  A  16  Vict,  c  54,  s.  6. 
Coimng.^24  &  25  Vict,  a  99,  s.  33. 
ffighuHi^8.^5  A  6  Will.  4,  c  50,  s.  109.    ' 
LcmdhrdB. — Persons  acting  under,  11  (3eo.  2,  c.  19,  s.  21. 
Lanxtof  Act,~2^  A  25  Vict.  o.  96,  s.  113. 
MaHcUnu  Injuries,— 2i  A  25  Vict  c.  97,  s.  71. 

Af«<rmofii.— BuUding  Act,  18  A  19  Vict.  c.  122,  s.  108;  Msnagement,  25  A  26 
Tiet  0. 102,  B.  106;  Polioe  Magistracy,  2  &  3  Vioi.  c.  71,  s.  55. 
Penai  Slatvte, — Persons  sued  on,  21  Jac.  1,  c.  4,  s.  4. 
fVuons.— 28  &  29  Vict.  o.  126,  s.  49. 
JMUe  Offirerg,-—^  Geo.  8,  c  85,  s.  6. 

(See  Jud.  Acts  by  Andrews  and  Stoney.) 
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Q. — When  will  allegations  of  fact  in  any  pleading  in  an  action,  not 
being  a  petition  or  siumnons,  be  taken  to  be  admitted  ? 

A. — 'H  they  are  not  denied  specifically  or  by  necessary  implication,  or 
stated  to  be  not  admitted  in  the  pleading  of  the  opposite  party  ;  except  as 
against  an  infant,  lunatic,  or  person  of  unsound  mind  not  so  found  by 
inquisition  :  (/6.,  r.  13.) 

Q. — ^Must  the  facts  or  grounds  of  defence  or  reply  appear  in  the 
pleadings? 

A. — ^AU  matters  which  show  the  action  not  to  be  maintainable,  or  that 
the  transaction  is  either  yoid  or  voidable  in  point  of  law,  must  be  pleaded  ; 
and  also  all  grounds  of  defence  or  reply,  as  the  case  may  be,  as,  if  not 
raised  on  the  pleadings,  would-  be  likely  to  take  the  opposite  party  by 
surprise,  or  would  raise  issues  of  fact  not  arising  out  of  the  preceding 
pleadings,  as  for  instance  fraud,  Statute  of  Limitations,  release,  payment, 
performance,  facts  showing  illegality  either  by  statute  or  common  law  or 
Statute  of  Frauds :  (lb.,  15.) 

No  pleading  can,  except  by  way  of  amendment,  raise  any  new  ground 
of  claim  or  contain  any  allegation  of  fact  inconsistent  with  the  previous 
pleadings  of  the  party  pleading  the  same  :  (lb,,  r.  16.) 

Q. — Oan  a  defendant  or  plaintiff  deny  generally  the  facts  alleged  by  the 
statement  of  claim  or  counter-claim  ? 

A. — ^No ;  each  party  must  deal  specifically  with  each  allegation  of  fact 
of  which  he  does  not  admit  the  truth,  except  damages  :  (lb.,  r.  17.) 

Q. — Can  either  party  join  issue,  and  what  is  the  effect  of  it  ? 

A. — Subject  to  rule  17  of  this  order  the  plaintiff  by  his  reply  may  join 
issue  upon  the  defence,  and  each  party  in  hiis  pleading,  if  any,  subsequent 
to  reply,  may  join  issue  upon  the  previous  pleading.  Such  joinder  of  issue 
operates  as  a  denial  of  every  material  allegation  of  fact  in  the  pleading 
upon  which  issue  is  joined,  but  it  may  except  any  facts  which  the  party 
may  be  willing  to  admit,  and  shall  then  operate  as  a  denial  of  the  facts 
not  so  admitted  :  (lb.,  r.  18.) 

Q. — ^If  a  party  deny  a  statement  contained  in  the  previous  pleading; 
how  must  the  denial  be  franked  ? 

A. — The  denial  must  not  be  framed  evasively,  but  the  party  must  answer 
the  point  of  substance.  And  when  a  matter  of  fact  is  alleged  with  divers 
circumstances,  it  will  not  be  sufficient  to  deny  it  along  with  those  circum- 
stances :  (lb.,  r.  19.) 

Q. — ^What  is  the  effect  of  a  bare  denial  of  a  contract  ? 

A. — ^It  is  construed  only  as  a  denial  of  the  making  of  the  contract  in 
fact,  or  of  the  matters  of  fact  from  which  the  same  may  be  implied  by  law, 
and  not  of  its  legality  or  its  sufficiency  in  law,  whether  with  reference  to 
the  Statute  of  Frauds  or  otherwise :  (lb.,  r.  20.) 

Q. — ^How  must  the  contents  of  a  material  document  be  stated  f 
A. — When  the  contents  are  material,   it  will  be  sufficient  in   any 
pleading  to  state  the  effect  thereof  as  briefly  as  possible  without  setting  out 
the  whole  or  any  part  thereof,  unless  the  precise  words  of  the  doouxnent 
or  any  part  thereof  are  material  :.(/&.,  r.  21.) 
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Q. — ^How  must  malice,  fraudulent  intention,  knowledge,  or  other  condi- 
tion of  the  mind  of  any  person  be  alleged  ? 

A. — ^It  is  sufficient  to  allege  the  same  as  a  fact,  without  setting  out  the 
curcomstanoes  from  which  the  same  is  to  be  inferred :  (lb,,  r.  22.) 

Q. — ^How  must  notice  be  alleged  ? 

A. — ^Notice  to  any  person  of  any  fact,  matter,  or  thing,  is  sufficient  if 
alleged  as  a  fact,  unless  the  form  or  the  precise  terms  of  such  notice  be 
material:  (lb.,  r.  23.) 

Q. — ^When  a  contract  or  any  relation  arises  from  letters  or  conrersa- 
tions,  or  from  a  number  of  circumstances,  how  should  such  a  contract  or 
relation  be  alleged  ? 

A. — ^It  will  be  sufficient  to  allege  such  contract  or  relation  as  a  fact,  and 
to  refer  generally  to  such  circumstances  without  setting  them  out  in 
detaiL  And  if  in  such  case  the  person  so  pleading  desires  to  rely  in  the 
alternative  upon  more  contracts  or  relations  than  one,  as  to  be  implied 
from  such  circumstances,  he  may  state  the  same  in  the  alternative : 
{lb.,  r.  24.) 

Q. — ^When  need  matters  of  fact  which  the  law  presumes  in  a  party's 
favour,  or  as  to  which  the  burden  of  proof  lies  upon  the  other  side,  be 
alleged? 

A. — ^Neither  party  need  allege  such  facts  unless  the  same  have  first 
been  specifically  denied — e,g.,  consideration  for  a  bill  of  exchange,  where 
the  plaintifP  sues  only  on  the  bill,  and  not  for  the  consideration  as  a  sub- 
fliantive  ground  of  claim  :  (lb,,  r.  25.) 

(2- — When  an  action  proceeds  in  the  district  registry,  where  must  the 
pleadings  and  other  documents  be  filed  ? 

A. — ^AU  requiring  filling  must  be  filed  in  the  district  registry: 
(Ord  XXXV.,  r.  19.) 

Q. — ^When  the  writ  has  been  served,  what  is  the  next  step  the  plaintiff 
takes? 

A. — ^As  soon  as  the  defendant  has  appeared,  if  the  writ  is  not  specially 
indorsed,  the  plaintiff  bhould  deliver  his  statement  of  claim  within  five 
weeks  of  reoeiviog  a  notice  from  the  defendant  requiring  one,  or  he  may 
do  so  within  six  weeks  of  appearance  :  (Order  XX.,  r.  1.) 

Q. — What  are  the  names  of  the  different  pleadings  in  an  action  ? 

A, — Statement  of  claim  by  the  plaintiff.  Defence  by  the  defendant, 
which  may  include  a  counter-claim,  and  nose  questions  between  himself, 
ihe  plaintiff,  and  third  persons.  Beply  by  the  plaintiff  within  three  weeks  ; 
4iny  subsequent  pleading  other  than  a  joinder  of  issue  can  only  be  pleaded 
l>y  leave  of  the  court  or  judge,  and  within  four  days,  unless  otherwise 
ordered :  (Ords.  XX.,  XXI.,  and  XXUL) 

Q. — ^In  what  cases  must  the  statement  of  claim  be  filed,  and  in  what 
cases  must  it  be  delivered  ? 

A, — ^In  all  actions  not  otherwise  specially  provided  for,  in  case  the  party 
does  not  appear  within  the  time  limited  for  appearance,  the  action  proceeds 
(Ord.  XnL,  r.  12),  on  the  filing  by  the  plaintiff  of  a  proper  affidavit  of 
flerrice,  and  a  statement  of  claim  if  the  writ  is  not  specially  indorsed. 
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The  statement  of  claim  most  be  delivered  if  the  defendant  appears  and 
requires  one  :  (Ord.  XX.,  r.  1.) 

Q. — Can  a  plaintiff  join  more  than  one  cause  of  action  in  the  same  suit, 
or  what  are  the  restrictions  ?  If  A.  applies  to  B.  for  a  debt  due  from  B. 
and  0.,  partners,  and  in  G.'s  absence  A.  is  assaulted  by  B.,  can  A.  join 
these  two  causes  of  action  ? 

A, — The  plaintiff  may  unite  seyeral  causes  in  the  same  action,  bat 
a  judge  may  order  separate  trials  to  be  held  (Order  XVil.,  r.  1) ;  but  no 
cause  can  be  joined  with  an  action  for  recovery  of  land  (except  by  leave), 
except  claims  for  mesne  profits  or  arrears  of  rent  or  double  value  in  respect 
of  the  premises  and  damages  for  breach  of  any  contract  under  which  the 
same  are  held,  or  for  any  wrong  or  injury  thereto  (lb,,  r.  2) ;  but  claims  by 
a  trustee  in  bankruptcy,  unless  by  leave,  cannot  be  joined  with  any  claim 
by  him  in  any  other  capacity :  (lb.,  r.  3.) 

In  the  case  given  A.  can  join  the  two  causes  of  action,  as  it  is  not 
necessary  that  every  defendant  should  be  interested  as  to  all  the  relief 
prayed  for,  or  as  to  every  cause  of  action  included  therein  :  (Ord.  XVL, 
r.  5.) 

Q. — The  plaintiff  has  claims  against  the  same  person  on  a  deed  for  a 
trespass,  and  for  a  libel,  and  also  on  a  cause  of  action  on  which  he  must 
sue  as  executor.  Oan  any  and  which  of  these  causes  of  action  be  joined 
in  the  same  action  ? 

A, — ^Formerly  the  cause  in  which  he  is  executor  could  not  be  joined  ; 
but  now  claims  by  or  against  an  executor  or  administrator  may  be  joined 
with  claims  by  or  against  him  personally  if  the  latter  is  alleged  to  arise  in 
respect  of  the  estate  of  which  he  is  executor  or  administrator :  (Ord. 
XVin.,  r.  5.) 

Q. — Give  an  instance  where  a  plaintiff  may  recover  upon  a  quantum 
meruit  for  work  done  under  a  special  agreement,  and  what  in  such  a  case 
is  the  measure  of  damages  ? 

A, — ^If  he  prove  the  special  agreement  and  the  work  done,  but  not 
pursuant  to  such  agreement,  he  may  recover  upon  the  quantum  meruit,  for 
otherwise  he  would  not  be  able  to  recover  at  all.  And  the  measure  of 
damages  in  such  a  case  is  the  stipulated  price,  less  the  sum  which  it  would 
take  to  complete  the  work  according  to  the  agreement:  (Chit.  Gont., 
p.  523,  11th  edit.) 

Q. — ^What  is  meant  by  "  pleading  "  and  what  by  "  demurring  ?  " 
A, — ^Pleading,  in  its  general  sense,  means  the  proceedings  from  state* 
ment  of  claim  to  joinder  of  issue.     As  to  demurring,  see  infra, 

Q. — ^How  is  the  objection  to  the  validity  of  a  pleading  raised  ? 

A. — ^Formerly  by  demurrer,  but  now  by  Ord.  XXV.,  r.  1,  demurrers 
are  abolished,  but  either  party  may  raise  by  his  pleading  any  point  of  law, 
which  will  be  disposed  of  by  the  judge  at  or  after  the  trial,  unless  by 
consent  of  the  paji^ies  or  order  of  the  court  or  judge  on  application  of 
either  party  it  is  disposed  of  previously  :  {lb,,  r.  2.) 

Q. — What  is  the  usual  mode  of  meeting  a  defective  pleading ;  and  is  it 
available  to  either  party  ? 
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A. — ^The  opposite  party  can  apply  to  have  it  set  aside  either  wholly  or 
in  part  as  irregular,  or  amended  or  otherwise  dealt  with  in  such  manner  or 
upon  such  terms  as  the  court  or  judge  thinks  fit :  (Ord.  LXX.) 

Or  by  Ord.  XXV.,  r.  4,  the  court  or  judge  may  order  any  pleading  to 
be  struck  out  if  it  disclose  no  reasonable  cause  of  action  or  answer,  and 
in  any  such  case,  or  if  friyolous  and  vexatious,  may  order  the  action  to  be 
stayed  or  dismissed,  or  judgment  to  be  entered. 

Q. — A.  sues  B.  (your  client)  for  libel.  Statement  of  claim  runs  as 
follows :  "  1«  B.  is  a  clergyman.  A.  is  a  navvy.  2.  On  the  13th  March, 
1881,  B.  wrote  to  the  sheriff  of  the  county  and  accused  A.  of  having 
committed  murder,  wherefore  A.  was  arrested  and  imprisoned  for  two 
nights,  and  suffered  damage,  &c.  A.  claims  100/."  Why  is  this  claim 
demurrable,  or  liable  to  be  struck  out  as  embarrassing  ? 

A. — ^The  claim  would  have  been  formerly  demun*able  in  that  it  does 
not  allege  that  the  defendant  falsely  and  maliciously  wrote  the  letter  in 
question.  It  would  now  be  struck  out  unless  leave  to  amend  were  given 
on  the  ground  that  the  claim  disclosed  no  reasonable  cause  of  action, 
and  when  thus  amended  the  remainder  of  the  claim  would  be  liable  to 
be  struck  out  as  embarrassing. 

Q. — ^What  was  the  distinction  between  a  plea  in  abatement  and  a  plea 
in  bar  ?  and  can  the  former  now  be  pleaded  ? 

A. — ^A  plea  in  bar  was  a  substantial  answer  to  the  action,  whilst  a  plea 
in  abatement  was  not,  but  showed  that  the  plaintiff  had  committed  some 
informality,  and  pointed  out  how  he  ought  to  have  proceeded.  No  plea 
or  defence  can  now  be  pleaded  in  abatement :  (Ord.  XXI.,  r.  20.) 

Q. — ^Within  what  time  must  the  defendant  deliver"  his  defence  ;  and  if 
he  does  not  plead  in  due  time,  what  course  does  the  plaintiff  adopt  in 
actions  of  assumpsit,  debt,  &c.  ? 

A, — ^The  defendant,  where  a  statement  of  claim  is  delivered,  must 
deliver  his  defence  within  ten  days  after  delivery  of  the  statement  of 
claim,  unless  he  obtain  an  extension  of  this  time  from  the  court  or  a 
judge ;  otherwise  the  plaintiff  may  sign  judgment.  Where  no  statement 
of  claim  is  received  or  required,  he  must  deliver  his  defence  (if  any) 
within  ten  days  after  appearance,  unless  the  time  is  extended :  (Ord.  XXI.,. 
IT.  6,  7.) 

Q. — An  order  for  three  days'  time  to  put  in  a  defence  is  dated  on 
a  Friday  ;  on  what  day  may  the  plaintiff  sign  judgment  in  default 
thereof  ? 

A, — ^Not  imtil  the  following  Wednesday  :  (Ord.  LXIV.,  r.  2.) 

Q. — What  alteration  has  recently  been  made,  in  practice,  with  reference 
to  the  time  to  deliver,  or  amend  pleadings  ? 

A. — ^The  time  for  delivering  or  amending  any  pleading  may  be  enlarged 
by  consent  in  writing,  without  application  to  the  court  or  judge  as 
formerly  :  (Ord.  LXIV.,  r.  8.) 

Q. — ^When  an  order  for  better  particulars  of  plaintiff's  demand  is 
obtained,  with  a  stay  of  proceedings  in  the  meanwhile,  pending  the  time 
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allowed  for  pleading,  what  time  is  allowed  to  the  defendant  to  plead  after 
the  delivery  of  the  particulars  ? 

A, — ^The  defendant  is  allowed  the  same  time  for  pleading  after  the 
delivery  of  the  particulars  under  a  judge's  order,  which  he  had  at  the 
return  of  the  summons,  unless  otherwise  provided  for  in  such  order  : 
<Ord.  XIX.,  r.  8.) 

Q. — ^When,  after  a  judge's  order  for  further  time  to  plead,  further  time 
is  required,  within  what  time  should  the  summonses  for  further  time  be 
served  and  returnable,  in  order  to  prevent  judgment  by  default  ? 

A. — ^Before  the  expiration  of  the  time  given  by  the  first  order.  How- 
ever, if  the  summons  is  served  on  the  day  the  time  for  pleading  expires, 
returnable  at  eleven  o'clock  the  following  morning,  it  would  prevent  the 
plaintiff  signing  judgment  by  default,  for  a  sunamons  is  a  stay  of  pro- 
ceedings from  the  time  it  is  returnable  until  disposed  of ;  but  this  ia  a 
'dangerous  course  to  take. 

Q. — State  some  of  the  usual  defences  to  an  action,  and  the  mode  of 
making  them. 

A, — ^The  usual  defences  in  an  action  on  contract  are  a  denial  of  the  con- 
tract, payment,  tender,  set-off,  coverture,  infancy,  release,  or  Statute  of 
Limitations,  &c.  In  actions  of  tort,  the  defence  usually  is  a  denial  of 
the  wrongful  act  or  breach  of  duty  (not  guilty),  and  occasionally  leave  and 
licence,  or  son  (issauU  demesne,  JEo..;  a  counter-claim  can  now  be  delivered 
in  either  case.  The  facts  appear  in  the  defendant's  statement  of  defence. 
1^0  plea  or  defence  can  now  be  pleaded  in  abatement :  (Ord.  XXI.,  r.  20.) 

Q. — ^Where  a  pleading  is  scandalous,  or  tends  to  prejudice,  embarraaa^ 
or  delay  the  fair  trial  of  the  action,  what  course  should  be  taken  ? 

A. — ^Application  should  be  made  to  the  court  or  judge  to  strike  it  out 
or  amend  it ;  and  that  the  costs  of  the  application  be  paid  as  between 
-solicitor  and  client :  (Ord.  XIX.,  r.  27.) 

Q. — ^How  does  a  married  woman  now  defend  an  action  ? 
A, — By  Order  XVI.,  r.  3,  married  women  may  now  sue  and  be  sued  as 
provided  by  the  Married  Women's  Property  Act,  1882. 

Q.— What  is  the  consequence  of  the  non-joinder  of  persons  as  plaintiffs? 

A, — ^In  case  of  mistake  the  additional  plaintiffs  may  be  ordered  to  be 
added  by  the  court  or  judge,  upon  such  terms  as  seem  just,  but  their 
•consent  in  writing  must  be  obtained  for  this  purpose :  (Ord.  XVL, 
rr.  2,  11.) 

Q- — ^When  an  action  of  contract  is  brought  against  one  of  several 
partners,  what  step  ought  the  defendant  to  take  ? 

A. — ^Pleading  in  abatement  is  now  abolished,  defendant  should  apply  to 
have  his  partners  added :  (lb.) 

Q, — ^When  a  defendant  is  added,  how  should  the  plaintiff  proceed  ? 

A. — ^Unless  otherwise  ordered,  the  plaintiff  should  file  an  amended 
copy  of,  and  sue  out  a  writ  of  summons,  and  serve  such  new  defendant 
with  such  writ  or  notice  thereof  in  the  same  manner  as  original  defendants 
are  served :  {lb,,  r.  18.) 
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Q. — ^How  is  advantage  to  be  taken  of  a  cause  of  defence  arising  after 
statement  of  defence  and  before  verdict  ? 

A, — ^The  defendant  may,  witbin  eigbt  da3r8  after  sncb  cause  of  defence 
arises,  or  at  any  subsequent  time,  by  leave  of  the  court  or  judge,  deliver  a 
farther  defence :  (Ord.  XXIV.,  r.  2.) 

.Q. — State  the  effect  of  this  pleading. 

A. — Formerly  it  waived  the  former  defence,  and  put  the  cause  in  the 
same  state  aa  if  it  had  been  originally  pleaded  :  (Barber  v.  Palmer,  1  Salk. 
178.)  It  seema  doubtful  if  this  be  so  now,  but  plaintiff  may  confess  the 
plea :  (see  m/ra,) 

Q. — ^If  a  defence  arising  after  the  commencement  of  the  action  be 
pleaded,  how  may  the  plaintiff  proceed  ? 

A. — ^The  plaintiff  may  deliver  a  confession  of  such  defence  and  sign 
judgment  for  his  costs  up  to  the  time  of  pleading  it,  unless  otherwise 
ordered  :  (Order  XXIV.,  r.  8.) 

Q. — ^If  a  defendant,  sued  by  two  joint  plaintiffs,  pleads  that  after 
action  brought  one  of  them  released  him,  is  this  a  good  defence  against 
both  ?  And  in  what  manner  can  the  plaintiffs  obtain  their  costs  in  such 
acase? 

A. — ^This  is  a  good  defence  against  both,  if  the  release  is  under  seal 
or  for  valuable  consideration  :  (Ohit.  Oont.  709,  713,  11th  edit.)  The 
plaintiffs  should  confess  the  plea,  and  will  be  entitled  to  the  costs  up  to 
the  time  of  pleading  it :  (Ord.  XXIV.,  r.  3.) 

Q. — ^What  is  the  effect  of  a  release  given  to  one  of  two  or  more  joint 
and  several  debtors  ? 

A. — ^It  would  discharge  all  the  debtors,  unless  the  release  contained  a 
proviso  that  it  should  not  operate  to  deprive  the  plaintiff  of  any  remedy 
against  the  other  parties  :  (Ohit.  Oont.  715,  11th  edit.) 

Q. — ^In  an  action  on  a  warranty,  will  a  defence  traversing  the  agree- 
ment alleged  in  a  statement  of  claim  operate  as  a  denial  of  the  facts 
of  the  sale,  and  of  the  warranty,  and  of  the  breach  ?  and  what  is  the 
effect? 

A. — ^This  defence  denies  the  fact  of  the  sale  aud  warranty,  but  not  the 
breach,  and  by  Order  XDL,  r.  13,  every  allegation  of  fact  in  any  pleading, 
if  not  denied  specifically  or  by  necessary  implication,  or  stated  to  be  not 
admitted  in  the  pleading  of  the  opposite  party,  is  taken  to  be  admitted, 
except  aa  against  an  infant,  lunatic,  or  person  of  unsound  mind. 

Q. — ^BCay  payment  be  given  in  evidenop  in  reduction  of  damages,  or 

must  it  in  all  cases  be  pleaded,  and  why  ?  

A, — ^It  must  be  alleged  specifically  :  (see  Ord.  XIX.,  r.  15.) 

Q. — How   far  is  payment  into  court  an  admission  of  the  cause  of 

action? 

A. — ^It  admits  the  claim  or  cause  of  action  in  respect  of  which  it  is  made, 
nnless  the  defendant  denies  his  liability  in  his  defence  :  (Ord.  XXTT.,  r.  1.) 

Q^-^Jn  what  case  may  a  defendant  plead  payment  into  court  in  an 
action  for  libel  f 
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A, — Formerly,  where  the  defendant  was  the  proprietor  of  a  newspaper 
or  other  publication,  in  an  action  for  libel  contained  therein,  he  might 
pay  money  into  court  with  a  plea  that  the  libel  was  inserted  without 
malice  or  gross  negligence,  and  that  a  full  apology  had  been  inserted  in 
the  publication  :  (6  &  7  Vict.  c.  96,  s.  2.)  Now  he  may  pay  it  in  any 
action  for  debt  or  damages  :  (see  Ord.  XXIT.,  r.  1.) 

Q. — ^When  may  a  defendant  pay  money  into  court  f 

A. — Any  defendant,  in  an  action  for  debt  or  damages,  may,  before  or 
at  the  time  of  delivering  his  defence,  or  by  leave  of  the  court  or  judge  at 
any  later  time,  pay  into  court  a  sum  of  money  by  way  of  satisfaction, 
which  shall  be  i&ken  to  admit  the  claim  or  cause  of  action  in  respect  of 
which  it  was  paid  in,  or  he  may  pay  it  in  with  a  defence  denying  liability, 
except  in  actions  of  libel  or  slander  (Ord.  XXII.,  r.  1) ;  but  if  made  before 
delivering  his  defence,  the  defendant  must  serve  upon  the  plaintiff  a  notice 
that  he  has  paid  in  such  money  and  in  respect  of  what  diom,  in  the  Form 
No.  3  in  the  Appendix  (B.),  with  such  variations  as  circumstances  may 
require  :  (lb.,  r.  4.) 

Q. — What  does  the  plea  of  not  guilty  deny  in  actions  of  tort  ? 

A, — ^Formerly  it  only  denied  the  breach  of  duty  or  wrongful  act  alleged 
to  have  been  committed  by  the  defendant,  and  not  the  facts  stated  in  the 
indictment ;  and  no  other  defence  than  such  denial  was  admissible  under 
such  plea ;  all  other  pleas  in  denial  must  have  taken  issue  on  some  par- 
ticular matter  of  fact  alleged  in  the  declaration  :  (see  B.  PL  16.)  The 
new  rules  are  silent  on  the  subject. 

Q. — When  the  defendant  pleads  not  guilty  by  statute,  intending  to  give 
special  matter  in  evidence  by  virtue  of  an  Act  of  Parliament,  what  par- 
ticulars should  accompany  the  pleading  ? 

A, — The  defendant  must  insert  in  the  margin  of  the  pleading  the  words 
''By  Statute,''  together  with  the  year  or  years  of  the  reign  in  which  the 
Act  or  Acts  upon  which  he  relies  were  passed,  and  also  the  chapter  and 
section  thereof,  and  specify  whether  such  Acts  are  public  or  otherwise ; 
otherwise  such  pleading  will  be  taken  not  to  have  been  pleaded  by  virtue 
of  any  Act  of  Parliament  (Ord.  XXI.,  r.  19),  but  no  other  defence  can  be 
pleaded  with  it  without  leave  :  (see  Ord.  XIX.,  r.  12.) 

Q. — ^What  is  the  effect  of  pleading  the  general  issue  by  statute  ? 

A. — ^By  Order  XIX.,  r.  12,  it  has  the  same  effect  as  heretofore  ;  such  a 
plea  therefore  puts  in  issue  not  only  the  defence  peculiar  to  the  statute 
under  which  it  is  pleaded,  but  all  that  would  have  arisen  at  common  law. 
Accordingly,  the  plea  of  not  guilty  *'  by  statute  "  pleaded  under  the 
11  Geo.  2,  c.  19,  s.  21,  in  an  action  for  excessive  distress,  puts  in  issue  not 
only  the  matter  of  justification,  but  the  tenancy  and  ownership  of  the 
goods :  (see  Chit.  Arch.  267,  I3th  edit.) 

Q. — ^What  is  necessary  to  make  an  equitable  defence  a  good  defence  to 
an  action  ? 

A, — It  is  now  a  good  defence  in  any  case  in  which  it  would  have  been 
formerly  in  Ohancery :  (1873  Act,  s.  24,  sub-sect.  4.) 

Q. — ^When  is  a  new  assignment  necessary  ? 

A, — ^It  is  no  case  now  ;  for  everything  which  has  heretofore  been  alleged 
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by  way  of  new  assignment  may  now  be  introdaced  by  amendment  of  the 
statement  of  daim  or  by  way  of  reply :  (Ord.  XXIII.,  r.  6  ;  see  Hall  y. 
Eve,  on  appeal,  46  L.  J.  145,  Ob.) 

Q. — Oan  a  plaintiff  at  any,  and  what,  stage  of  the  caose  discontinue 
bis  action  without  leave,  and  by  what  proceeding  can  he  withdraw  part 
only  of  his  alleged  cause  of  complaint  ? 

A. — The  plaintiff  may,  at  any  time  before  the  receipt  of  the  defen- 
dant's statement  of  defence,  or  after  the  receipt  thereof  before  taking  any 
other  proceeding  in  the  action  (save  any  interlocutory  application),  by 
notice  in  writing,  wholly  discontinue  his  action  or  withdraw  any  part  or 
parte  of  his  alleged  cause  of  complaint,  and  thereupon  he  shall  pay  the 
defendant's  costs  of  the  action,  or,  if  the  action  be  not  wholly  discon- 
tinued, the  defendant's  costs  occasioned  by  the  matter  so  withdrawn,  and 
this  will  be  no  defence  to  any  subsequent  action  :  (Ord.  XXVI.,  r.  I.) 

Q. — ^Defendant  pleads  defence  and  counter-claim  to  plaintiff's  state- 
ment of  claim.  Plaintiff  shortly  after  discontinues.  What  is  defendant's 
position  with  regard  to  his  counter-claim  ? 

A. — ^The  counter-claim  still  continues  as  if  it  were  statement  of  claim 
in  a  cross  action,  and,  unless  the  discontinuing  plaintiff  puts  in  a  defence, 
judgment  on  the  counter-claim  may  be  signed  in  default :  (McOowan  y. 
Middleton,  52  L.  J.  355,  Q.  B. ;  Ord.  XXI.,  r.  16.) 

Q< — When  is  a  cause  at  issue  ?  What  is  an  issue  ?  Oan  there  be 
more  issues  than  one?  And  how  are  issues  in  fact  and  issues  in  law 
raised? 

A, — When  the  pleadings  have  arriyed  at  an  affirmation  on  the  one  side 
and  a  denial  on  the  other,  the  cause  is  said  to  be  at  issue,  and  either  party 
may  join  issue.  There  may  be  seyeral  issues,  both  of  fact  and  law,  (a)  all 
raised  by  the  pleadings,  demurrers  being  now  abolished. 

Q. — What  is  a  feigned  issue  ?  In  what  cases  is  it  resorted  to,  and  by 
what  authority  is  it  framed  ? 

A. — ^It  is  a  mode  adopted,  without  any  regular  set  of  pleadings,  for 
determiaing  some  question  of  fact  by  a  jury,  as  under  the  Interpleader  Act, 
or  the  Tithe  Oommutation  Act,  &c.  The  8  &  9  Vict.  c.  109,  enacts  that 
where  any  court  of  law  or  e<}uity  may  desire  to  haye  any  question  of  fact 
decided  by  a  jury,  such  court  may  direct  a  writ  of  summons  to  be  sued 
out,  and  direct  who  are  to  be  plaintiffs  and  who  defendants,  &c,,  and 
thereupon  the  proceedings  are  to  go  on,  and  be  brought  to  a  close  as  here- 
tofore in  feigned  issues.  The  form  given  is  not  compulsory.  The  old 
practice  under  the  Interpleader  Acts  is  retained  by  Ord.  L,  r.  2. 

Q. — ^What  is  a  special  case  ?  How  is  it  prepared  and  brought  before 
the  court  for  argument  ? 

A. — ^A  special  case  occurs  where  in  the  course  of  an  action  there  is  no 
dispute  as  to  the  facts,  but  the  opinion  of  the  court  is  desired  on  the  law 
applicable  to  them.     The  case  is  in  the  form  of  a  narrative,  and  may  be 


(a)  By  the  Procednre  Act,  1852,  questions  of  fact  might,  after  writ  iseued,  by  con- 
aent  and  leave  of  a  jndge,  be  raised  without  pleadings.  So,  in  like  manner,  qnestiona 
ol  law  might  be  niaed :  (u.  42,  46.) 


96  OOXXOS  LAW  DITIBIOH. 

stated  at  any  time  after  writ.  After  it  ia  printed  and  signed  by  ih» 
parties  or  their  solicitors^  and  filed,  it  is  entered  for  azgoment  by  delirenn^ 
to  the  proper  o£Scer  a  memorandmn  for  that  purpose.  If  any  party  is 
under  disability,  leave  is  required  to  set  it  down,  and  an  affidavit  most  be 
filed  Yerifying  the  statements  affecting  him :  (OnL  XXXIV.) 

Q. — ^When  mnst  notice  of  trial  be  giren  f 

A. — The  plaintiff  with  his  reply,  or  at  any  time  after  the  doae  of  the 
proceedings,  may  do  so,  and  if  he  does  not  do  so  within  six  weeks  of 
the  dose  of  the  pleadings  the  defendant  may  do  so,  or  may  move  to 
dismin :  (OnL  XXXIV.,  r.  12.) 

Q. — (Hto  a  sommazy  of  the  principal  pnmsions  relating  to  the  mod» 
of  trial  of  questions  of  Tact. 
A, — ^The  trial  of  an  action  may  be : 

1.  Before  a  judge  and  juxy. 

2.  Before  a  judge. 

8.  Before  a  judge  sitting  with  assessors. 

4.  Before  an  official  referee,  with  or  without  assessors. 

5.  Before  a  special  referee,  with  or  without  assessors:   (OnL 

XXXVL) 

The  plaintiff  can  select  the  place  of  trial  by  naming  it  in  his  claim,  or 
if  no  claim,  by  a  notice  in  writing,  to  be  serred  on  the  defendant  or  his 
solicitor  within  six  days  after  appearance,  but  the  court  or  a  judge  may 
change  it :  (lb.,  r.  1.) 

The  court  or  judge  may  order  different  questions  of  fact  to  be  tried  in 
different  ways,  and  may  direct  the  order  in  which^  and  the  place  at  which, 
the  seyeral  issues  of  fact  shall  be  tried :  (r.  8.) 

The  court  or  judge  may  order  any  question  of  law  to  be  determined 
before  the  trial  of  questions  of  fact :  (Ord.  XXXIV.,  r.  2.) 

The  court  or  judge  may  direct  the  trial  without  a  jury  of  any  question- 
which  could  before  the  Act  of  1878,  without  consent,  be  tried  without  a 
jury :  (Ord.  XXXVL,  r.  4.) 

Q. — ^How  many  days  are  necessary  for  full  or  ordinary  and  short  notice- 
of  trial  respectively,  whether  in  a  town  or  a  country  cause  ? 

A, — ^Ten  days'  notice  of  trial  are  given  and  are  sufficient  in  all  cases, 
unless  the  defendant  has  consented,  or  is  under  tenns,  to  take  short 
notice,  when  four  days  are  sufficient :  (Ord.  XXXVL,  r.  14.) 

Q. — ^Does  notice  of  trial  operate  for  any  partictdar  sittings  ? 

J..^-Not  in  London  or  Middlesex ;  but  it  is  deemed  to  be  for  any  day 
after  the  expiration  of  the  notice  on  which  the  action  may  come  on  for 
trial  in  its  order  upon  the  list.  If  in  the  country  it  wUl  be  deemed  to  be 
for  the  Qrst  day  of  the  then  next  assizes,  at  the  place  for  which  notice  of 
trial  is  given :  (Ord.  XXXVI.,  rr.  17,  18.) 

Q. — Oan  notice  of  comitennand  be  now  given  ? 

A, — Only  by  consent  or  leave  of  a  court  or  judge  upon  such  terms  as 
to  costs  or  otherwise  as  may  be  just:  (Ord.  XXXVL,  r.  19.) 

Q. — ^Xf  a  cause  be  made  a  remanet,  is  a  new  notice  of  trial  necessaiy 

either  in  a  town  or  a  country  cause  ?  

A, — ^The  old  practice  does  not  appear  to  be  altered  (see  Ord.  XXXVL, 
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rr.  17,  18X  by  which,  if  the  record  were  made  a  remanet  at  the  assizes, 
the  phuntiff  could  not  afterwards  proceed  to  trial  without  giving  a  new 
notice  of  trial;  but  if  made  a  remanet  from  one  sitting  to  another, 
in  London  or  Middlesex,  a  new  notice  was  not  necessary :  (see  Ohit. 
Arch.  344,  Idth  edit.;  but  see  Claudit  v.  Prince,  16  L.  T.  Bep. 
N.  8.  397.) 

Q. — ^If  a  plaintiff  makes  default  in  proceeding  to  trial,  is  there  any, 
and  if  any  what,  course  by  which  a  defendant  can  bring  the  cause  on  for 
trial? 

^.^If  the  plaintiff  omits  to  give  notice  of  trial  within  sis  weeks  of 
the  dose  of  the  pleadings,  the  defendant  may  do  so,  and  may  enter  the 
action  for  trial  (Ord.  XXXVL,  r.  12),  and  noti6e  of  trial  once  given  cannot 
now  be  countermanded  unless  by  consent  or  order  (lb.,  r.  19),  and  the 
record  cannot  now  be  withdrawn  or  the  action  then  discontinued  without 
leave  of  the  court  or  judge  (Ord.  XXVL,  r.  1),  and  when  withdrawn  it 
will  not  be  allowed  to  be  re-entered  without  leave :  (see  Bitt.  Pract. 
Gas.  XIV.) 

Q. — ^An  action  of  debt  is  brought  in  the  High  Oourt,  the  sum  indorsed 
on  the  writ  not  exceeding  20/.  Oan  an  order  be  now  made  for  a  trial 
before  the  sheriff,  or  any  and  what  other  inferior  tribunal?  State  by 
which  party  and  at  what  stage  of  the  proceedings  such  an  order  may  hd 
applied  for. 

A, — ^No  action  can  now  be  sent  to  the  sheriff  for  trial.  But  a  judge  at 
diambers  may,  on  the  application  of  the  defendant  within  eight  days  after 
service  of  the  writ  in  actions  of  contract  not  exceeding  50/.,  order  the 
actbn  to  be  tried  in  the  Oounty  Oourt,  if  it  is  contested,  and  there  be  no 
good  reason  to  the  contrary.  If  the  order  is  made,  the  cause  will  then  be 
remitted  to  the  Oounty  Oourt,  and  there  tried  in  the  ordinary  way ;  and 
the  costs  subsequent  to  the  order  will  be  those  allowed  in  the  Oounty 
Court:  (30  &  81  Vict.  c.  142,  ss.  6,  7  ;  1873  Act,  s.  67.) 

Q. — ^In  what  cases  and  at  what  stages  of  the  proceedings  can  action  of 
contracts  or  tort  brought  in  a  Superior  Oourt  be  sent  to  a  Oounty  Oourt 
by  the  plaintiff  or  defendant  ?  Distinguish  the  different  cases  in  your 
answer. 

A, — ^By  19  A  20  Vict.  c.  108,  s.  26,  in  actions  of  contract,  either  party 
may,  after  issue  joined,  where  the  amount  in  dispute  does  not  exceed  50/., 
apply  for  an  order  that  such  issue  may  be  tried  in  a  Oounty  Oourt.  So  by 
30  &  81  Vict,  a  142,  s.  7,  in  similar  cases  the  defendant  may  do  this 
within  eight  days  of  service  ;  and  by  sect.  10  of  the  same  Act,  in  actions 
of  tort,  on  his  making  an  affidavit  that  plaintiff  has  no  visible  means  of 
psjring  the  costs  if  he  (the  defendant)  obtains  a  verdict,  an  order  may  be 
obtained  that,  unless  the  plaintiff  gives  security  for  costs,  or  satisfy  the 
judge  that  he  has  a  cause  of  action  fit  to  be  prosecuted  in  the  Superior 
Coi^,  proceedings  be  stayed,  or  the  cause  remitted  to  a  Oounty  Oourt : 
Actions  in  the  Ohancery  Division  which  might  have  been  commenced  in 
the  County  Oourt  may  be  removed  there  under  sect.  8  of  the  same  Act. 

Q. — ^In  an  ordinary  action  for  breach  of  contract,  what  papers  do  you 
lay  before  counsel  with  the  brief  ?  Of  what  does  this  latter  consist,  and 
what  is  the  object  to  be  borne  in  mind  in  drawing  observations  ? 

H 
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^.— Cities  of  all  pleadings,  aflfidaTiteas  to  facia  and  docamentB,  notices 
to  admit  and  prodaoe,  and  of  doeaments  material  to  the  case,  should  be 
laid  before  counsel  with  the  brief,  which  shonld  contain  a  statement  of  the 
case,  followed  by  the  proofs  of  the  witnesses  intended  to  be  called,  and 
notes  and  suggestions  to  be  used  for  the  purpose  of  cross-examination  of 
the  witnesses  on  the  oppodte  side.  The  object  to  be  borne  in  mind  in 
drawing  observations  is  to  bring  the  leading  points  of  the  case  oLearlj 
before  counseL 

Interlocutory  or  Collateral  Proceedings. 

Q.— What  is  meant  by  interlooutoiy  proceedings  ? 

A, — ^All  proceedings  which  take  plaoa  between  the  commencement  of 
the  action  and  its  termination  are,  strictly  speaking,  interlocutory :  (Holth. 
L.  D.  2nd  edit.)  Bat  what  is  generally  understood  by  interlocntoiy  pro- 
ceedings aie  such  as  applications  for  time  to  plead,  for  delivery  of  parti- 
colarB  of  demand,  set-off,  to  change  the  venae,  to  set  aside  prooeedings  for 
irreg^olariiy,  and  the  like. 

Q. — ^What  is  a  judge's  summons  and  how  and  upon  whom  most  it  be 
served? 

A, — ^It  is  (in  effect)  a  direction  for  the  party  upon  whom  it  ia  swved 
to  appear  at  judge's  chambers  at  a  certain  time,  and  to  show  cause  why 
the  order  asked  for  by  it  should  not  be  granted.  It  must  be  served  upon 
the  solicitor  of  the  party  against  whom  it  is  issued,  or,  if  the  party  is 
appearing  in  person,  at  his  place  for  service ;  the  service  must  be  effected 
before  two  o'clock  p.m.  on  Saturdays,  and  before  six  on  other  days,  other- 
wise it  wiU  be  taken  as  served  on  the  following  day. 

Q. — ^Point  out  any  defects  or  irregularities  in  the  proceedings  which 
would  entitle  a  defendant  to  apply  to  set  them  aside. 

A. — ^If  the  writ  be  improperly  tested ;  or  does  not  contain  the  necessaiy 
indorsements  ;  or  if  the  pluntiff  sign  judgment  too  soon ;  or  proceeds  to 
trial  without  notice  and  gets  a  verdict :  (Ohit.  Arch.  1192,  ISth  edit.) 

—  Q. — ^Within  what  time  must  application  be  made  to  a  court  or  judge  to 
set  aside  proceedings  for  irregularity  ?  and  what  will  preclude  a  person 
from  making  such  application  ? 

A, — The  application  must  be  made  within  a  reasonable  time,  without 
having  taken  a  fresh  step,  after  notice  of  the  irregularity  :  (Ord.  LXX., 
r.  2.) 

Q. — ^When  a  summons  is  applied  for  to  set  aside  proceedings  for 
irregularity,  what  must  be  stated  therein  ? 

A. — ^The  several  objections  intended  to  be  insisted  upon  :  (lb,,  r.  8.) 

Q. — State  the  distinction  between  an  irregularity  in  practice  and  a 
nullity. 

A. — A  proceeding  is  said  to  be  irregular  when  taken  too  soon  or  too 
late  or  in  an  improper  manner.  Where  the  mistake,  however,  consists  not 
in  a  mere  manner,  but  in  the  substance  of  the  thing  done,  it  is  not 
only  irregular,  but  a  nullity  and  void  altogether.  When  the  proceeding 
amounts  to  a  nullity,  it  cannot  be  waived  by  the  opposite  party  taking 
a  fresh  step,  as  an  irregularity  may :  (see  Ohit.  Arch.  1192,  13th  edit.) 
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Q. — ^In  what  actions  may  a  defendant  plead  a  tender  of  amenda  and 
pay  money  into  court  ¥ 

A.-^ln  all  actions  for  debt  or  damages  it  may  now  be  paid  in : 
(Ord.  XXn.,  r.  1.) 

Q. — ^In  wliat  cases  must  leave  be  obtained  for  payment  of  money  into 
court? 

A. — ^Wben  defendant  pays  it  in  after  deliTering  his  defence,  leave  must 
be  obtained  (Ord.  XXTT.,  r.  1)  ;  and  in  actions  of  detinue  :  (23  &  24  Vict, 
c.  126,  B.  25.) 

Q. — ^Wbat  are  the  requisites  to  constitute  a  valid  tender  ? 

A. — ^There  must  be  an  actual  production  and  offer  of  the  sum  due, 
unless  the  creditor  dispense  with  it  by  a  declaration  that  he  will  not 
accept  it ;  and  this  tender  must  be  of  money  ;  if  beyond  forty  shillings, 
m  gold ;  or,  if  above  5/.,  may  be  in  Bank  of  England  notes ;  which  are  a 
l^[al  tender,  except  by  the  Bank  itself  and  its  branches,  (a)  The  tender  ie 
not  good  if  accompanied  by  any  condition  :  (see  Sm.  M.  L.  534,  7th  edit.: 
Arch.  New  Praot.  88,  2nd  edit.) 

Q.*-For  what  amounts  respectively  are  gold  and  silver  and  bronze  coins 
^al  tender  ? 

A. — Gk)ld  to  any  amount,  silver  for  any  amount  not  exceeding  forty 
shillings,  and  bronze  coins  not  exceeding  one  shilling :  (33  Vict.  c.  10, 

B.4.) 

Q. — ^To  what  actions  can  a  tender  of  money  before  action  be  pleaded  ? 
A. — ^To  any  action  for  a  debt  or  liquidated  demand :  (3  Ste.  G.  524 
8th  edit.) 

Q. — ^If  a  tender  has  been  made  and  refused  before  action,  what  steps 
should  be  taken  to  prevent  the  party  availing  himself  of  it  by  pleading  in 
any  action  to  be  afterwards  commenced  ? 

A. — The  plaintiff  or  his  agent  should  afterwards  demand  from  the 
defendant  the  exact  sum  tendered,  and  if  not  paid  this  will  prevent  the 
defendant  availing  himself  of  the  tender  by  pleading  in  an  action  after- 
wards commenced  :  (Arch.  New  Pract.  88,  2n(l  edit.) 

Q. — ^Is  a  tender  of  part  of  a  debt  good  where  the  whole  is  due,  although 
the  debtor  hand  fide  believes  that  nothing  more  than  the  sum  tendered  is 
due? 

A, — No ;  tender  of  part  of  an  entire  demand  is  invalid :  (Ohit.  Gont. 
733, 11th  edit.) 

Q.— If  the  defendant  has  tendered  previous  to  the  action  what  he  con- 
siders 8u£Eicient  to  cover  the  demand  against  him,  what  is  the  mode  of 
proceeding,  and  will  the  plaintiff  have  to  receive  or  pay  the  costs  of  the 
action  in  case  he  does  not  recover  more  than  the  amount  tendered  ?  {!>) 

(a)  Ooontrj  bank  notes  are  a  good  tender  if  not  objected  to  on  that  gronnd :  (Sm. 
M.  ll  684,  7tii  edit)  And  it  seems  a  tender  nnder  protest  is  good  :  {Scott^  P.  0. 
T.  ThB  Uxbii^  ^c,  Railway  Co.,  14  L.  T.  Rep.  N.  S.  596.)  Oolonial  gold  issued 
from  Her  Majesty's  branch  mints  is  now  a  legal  tender :  (29  &  30  Yiot.  o.  65,  and 
Orden  of  January,  1867 ;  bnt  see  also  83  Vict.  c.  10.) 

(6)  Also  put  thus :  What  is  the  efteot  of  a  tender  before  action? 

H  2 
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J..— The  defendant  must  pay  the  money  into  court,  and  plead  tiie 
tender  (Order  XXTl.,  r.  8) ;  if  the  plaintiff  on  the  trial  recoyers  nothing 
beyond  the  sum  tendered,  he  will  not  be  entitled  to  any  costs,  bat  will 
have  to  pay  the  defendant's  costs,  unless  otherwise  ordered  :  (Tidd's  Prac. 
622,  971,  9th  edit. ;  Gray  on  Costs,  806;  Ord.  LXV.,  r.  1.) 

Q, — ^If  a  person  is  sued  for  50/.,  of  which  he  admits  he  owes  80/.,  but 
did  not  tender  it  before  the  action,  what  steps  should  be  taken  to  avoid 
farther  liability  for  costs  in  the  event  of  the  plaintiff  recovering  no  more 
than  80/.  ? 

A, — ^He  should  bring  the  80/.  into  court,  which  he  may  now  do  any 
time  after  service  of  the  writ,  and  if  the  plaintiff  recovers  no  more,  the 
defendant  will  be  entitled  to  his  costs  from  the  time  of  payment  in, 
unless  otherwise  ordered. 

Q» — ^After  delay  of  the  proceedings  for  a  year,  what  notice  must  now 
be  given  by  a  party  who  desires  to  proceed  ? 

A. — ^A  calendar  month's  notice  must  be  given  by  the  party  desiring  to 
proceed,  whether  plaintiff  or  defendant :  (Ord.  TiXfV.,  r.  18.) 

Q. — ^If  a  plaintiff  does  not  proceed  in  his  action  in  due  course  after 
appearance  or  pleading,  can  the  defendant  compel  him  to  proceed,  and 
how? 

A. — Yes ;  the  defendant  may,  after  the  time  for  delivering  statement 
of  claim  has  passed,  apply  to  the  court  or  a  judge  to  dismiss  the  action 
with  costs  for  want  of  prosecution :  (Ord.  XXVII.,  r.  1.)  In  default  of 
reply  the  proceedings  are  deemed  to  be  closed,  and  the  statement  of  fact  in 
the  last  pleading  admitted,  and  if  the  plaintiff  does  not,  within  six  weeks, 
give  notice  of  trial,  the  defendant  can  do  so,  or  may  move  to  dismiss : 
(Ord.  XXXVI.,  r.  21.) 

Q. — On  what  other  grounds  may  an  action  be  dismissed  for  want  of 
prosecution  ? 

A. — ^If  a  plaintiff  fails  to  comply  with  any  order  to  answer  interroga- 
tories, or  for  discovery  or  inspection  of  documents,  in  addition  to  attach- 
ment, he  is  liable  to  have  his  action  dismissed  for  want  of  prosecution : 
(Ord.  XXXVI.,  r.  21.) 

Q.— In  the  event  of  the  death  of  a  sole  defendant,  has  the  plaintiff  any 
means,  and  what,  of  continuing  the  action  against  the  representatives  of 
the  deceased  defendant  ?  Have  the  representatives  of  a  deceased  defen- 
dant any  and  what  means  of  compelling  a  plaintiff  to  continue  or  abandon 
the  action  ? 

A. — ^If  the  cause  survive  it  may  be  continued  against  the  representa- 
tives of  defendant  by  the  plaintiff  obtaining  an  order  ex  parte  for  that 
purpose  upon  allegation  of  the  facts,  and  may  serve  such  executor  or 
administrator  with  such  order,  and  such  executor  or  administrator  must 
then  appear  within  eight  days  (Ord.  XVIL,  rr.  4,  5),  but  he  may  apply 
within  twelve  days  to  vary  or  discharge  the  order,  or  the  representatives 
of  the  deceased  defendant  may  apply  as  above  to  be  made  parties: 
{lb.,  r.  6.) 

Q. — ^Is  a  sununons  without  an  order  a  proceeding ;  or  a  notice  of  trial, 
though  countermanded  ? 
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A. — A  snmmoiis  without  an  order  is  not  a  proceeding  in  the  canBe, 
because  it  is  not  complete  in  itself ;  but  a  notice  of  trial  is,  though 
countermanded :  (Ord.  LXIV.,  r.  18.) 

Q. — ^If  a  defendant  quits,  and  altogether  gives  up  his  place  of  resi- 
dence, after  service  of  a  copy  of  the  writ  of  summons,  but  before  the 
plaintiff  has  delivered  his  statement  of  daim,  how  do  you  proceed  in  your 
action? 

A, — ^If  he  has  appeared  by  a  solicitor,  the  statement  of  claim  must  be 
delivered  at  the  address  for  service,  of  the  solicitor,  or  at  his  own  address 
for  service  if  he  has  appeared  in  person.  And  if  the  defendant  makes 
default  in  delivering  a  statement  of  defence  within  ten  days,  the  plaintiff 
may  sign  judgment  final  or  interlocutory,  as  the  case  may  be.  If  the 
defendant  has  not  appeared,  and  the  writ  is  specially  indorsed,  sign  final 
judgment;  if  not  specially  indorsed  sign  interlocutory  judgment  (Chit. 
Arch.  790,  &c.,  13th  edit.) ;  or  file  proper  affidavit  of  service  and  state- 
ment of  claim  where  liquidated  under  Ord.  XDI.,  r.  12 ;  and  final 
judgment  at  the  expiration  of  ten  days  :  (Ord.  Xx  VJLL,  r.  2.) 

Q. — ^When  the  writ  does  not  disclose  the  particulars  of  the  plaintiff's 
demand,  in  action  of  assumpsit  or  debt,  &c.,  how  are  they  to  be  obtained, 
and  can  they  be  obtained  before  appearance  ? 

A. — ^They  may  be  obtained  by  summons  at  chambers,  which  may  be 
liad  before  appearance :  (see  Baker  and  another  v.  Wood,  Bitt.  Pract.  Oas. 
OOLXXXn. ;  but  see  contra,  lb.  GV.  and  GXXIV.) 

Q. — ^When  particulars  of  demand  are  indorsed  on  the  writ,  can  any 
other  particulars  be  given  with  the  statement  of  claim  ? 

A, — Yes ;  the  plaintiff  may  therein  alter,  modify,  or  extend  his  claim 
^thout  any  amendment  of  the  indorsement  of  the  writ :  (Ord.  XX.,  r.  4.) 

Q. — ^Under  what  circumstances  can  a  defendant  obtain  an  order  for 
particulars  in  an  action  for  trespass,  and  how  ? 

A, — In  actions  of  trespass  the  defendant  cannot  as  a  matter  of  course 
obtain  a  judge's  order  for  particulars  of  demand.  But  in  special  circum- 
stances an  order  may  be  obtained.  Thus,  in  an  action  against  the  sheriff 
for  an  escape,  the  plaintiff  may  be  compelled  to  give  particulars  of  the 
tame  and  place  of  the  escape  :  (Ohit.  Arch.  1178,  Idth  edit.) 

Q. — ^How  is  time  computed  upon  the  rules  of  practice  in  the  course  of 
a  cause  ?  If  a  party  has  four  days  to  do  any  given  act  from  the  first  of 
the  month,  when  does  that  time  expire  ? 

A, — ^If  not  expressed  to  be  clear  days,  they  are  reckoned  exclusively  of 
the  first  day,  and  inclusively  of  the  last  day,  imless  the  last  day  falls  on  a 
Sunday,  Christmas-day,  Qood  Friday  (which  also  do  not  count  in  a  period 
of  less  than  six  days),  or  a  day  appointed  for  a  public  fast  or  thanksgiving, 
in  which  case  the  act  will  be  dtdy  done  if  done  on  the  day  the  offices  next 
open :  (Ord«  LXTV.,  rr.  12,  2,  3) ;  the  time  does  not  expire  until  the 
fifth,  and  this  gives  the  whole  of  the  fifth  to  do  the  act. 

Q. — Where  several  actions  are  brought  against  different  underwriters 
on  the  same  policy,  can  they  take  any  and  what  steps  to  save  unnecessary 
expense? 
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A, — Yes ;  actions  pending  in  the  same  division  may  be  consolidated  by 
order  of  the  court  or  a  judge,  as  heretofore :  (Ord.  XLSX.,  r.  8.)  Applu»- 
tion  should  be  made  by  the  defendants  to  a  judge  at  chambers,  who  will 
stay  the  proceedings  in  all  the  actions  but  one,  they  undertaking  to  abide 
by  the  verdict  in  that  one  :  (see  Sm.  Act.  106,  10th  edit.)  But  this  will 
not  prevent  the  plainti£P  going  on  with  another  of  the  actions  if  he  fail  in 
the  first :  {McGregor  v.  Horsjdll,  3  M.  &  W.  820.) 

Q. — When  several  actions  are  brought  against  different  persons  relating 
to  the  same  matter,  what  steps  should  they  take  to  prevent  unneoessary 
expense  ? 

A, — On  application  to  the  court  they  may  obtain  an  order  to  stay  the 
proceedings  in  all  the  actions  but  one,  on  their  undertaking  to  be  bound 
by  the  proceedings  in  such  action,  and  subject  to  such  other  terms  aa  the 
court  may  think  proper :  (Prentice's  Proceedings  in  an  Action,  108,  2nd 
edit.) 

Q. — When  a  defendant  in  an  action  of  contract  suffers  judgment  to  go 
by  default,  how  should  the  plaintiff  proceed  to  ascertain  the  amount  due 
to  him  ? 

A, — ^If  the  writ  is  not  specially  indorsed  and  the  plaintiff's  daim  is  for 
a  debt  or  liquidated  demand,  the  plaintiff  may  file  an  affidavit  of  service, 
or  notice  in  lieu  of  service,  and  a  statement  of  his  claim  in  respect  of  the 
causes  of  action  stated  in  the  indorsement  upon  the  writ;  and  may,  after 
ten  days,  enter  final  judgment  for  the  amount  (not  exceeding  the  sum 
indorsed  upon  the  writ),  and  costs  to  be  taxed  (Ord.  AMI.,  r.  12;  and 
Ord.  XXVn.,  r.  2) ;  or  if  not  for  a  debt  or  liquidated  demand,  he  must 
proceed  by  writ  of  inquiry ;  or,  where  the  amount  of  damages  sought  to 
be  recovered  is  substantially  a  matter  of  calculation,  before  one  of  the 
masters  of  the  court ;  or  the  court  or  a  judge  may  order,  instead  of  a 
writ  of  inquiry,  that  the  damages  be  ascertained  in  any  way  in  whidi  any 
question  arising  in  an  action  may  be  tried  :  (Ord.  XDI.,  r.  6.) 

Q.-^-Where  a  defendant,  in  an  action  brought  against  him  as  acceptor 
of  a  bill  of  exchange  or  drawer  of  a  promissory  note,  suffers  judgment  to 
go  by  default,  how  should  the  plaintiff  proceed  to  ascertain  the  amotmt 
due  to  him  ? 

A, — If  the  writ  is  specially  indorsed,  the  judgment  by  default  is  final 
in  the  first  instance.     If  not,  the  plaintiff  must  proceed  as  above  stated. 

Q. — ^What  IB  the  effect  of  the  death  of  a  sole  plaintiff  or  defendant 
before  trial  ? 

A. — This  does  not  now  abate  the  action  ;  but  if  the  cause  thereof  sui^ 
vive,  it  may  be  continued  by  or  against  the  personal  representatives  of  the 
plaintiff  or  defendant  by  obtaining  an  order  that  the  proceedings  in  the 
action  shall  be  carried  on  between  the  continuing  parties  to  the  action 
and  such  new  party  or  parties.  This  may  be  obtained  ex  parte  upon  an 
allegation  of  such  change  or  transmission  of  interest  or  liability :  (Ord. 
XVn.,  r.  4.)  The  application  may  be  made  to  a  master  on  affidavit  of  the 
change  or  transmission  of  interest  or  liability :  (Ooe's  Pr.  Judges' 
Chambers,  67.) 

Q. — If  A.  and  B.,  joint  owners  of  a  house,  sue  0.,  their  tenant,  for 
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damages  for  breach  of  coyenant,  and  (1)  A.  diee,  (2)  0.  dies,  what  is  the 
efiPeet  in  each  case  on  the  action  ? 

A.'^On  A«'s  death,  the  cause  of  action  sarviving  to  B.,  he  could 
cantinue  ihe  action.  On  O.'s  death,  an  ex  parte  order  to  oontinne  the 
action  against  his  representatives  must  be  obtained :  (Ord.  XVII., 
rr.  1,  4.) 


•  EVIDENOE. 

Qtiesfion. — ^Into  what  divisions  is  evidence  usually  classed  ?  What  is 
secondary  evidence,  and  are  there  any  degrees  of  secondary  evidence  ? 

Answer. — ^Evidence  is  usually  divided  into  primary  and  secondary. 
Primary  evidence  is  the  best  or  highest  evidence,  or  in  other  words,  that 
kind  of  proof  which  in  the  eye  of  the  law  affords  the  greatest  certainty 
of  the  fact  in  question.  All  evidence  falling  short  of  this  in  its  degree 
is  called  secondary.  There  are  no  degrees  of  secondary  evidence  :  (1  Tay. 
Ev.  pt.  2,  c.  4,  s.  365.) 

Q, — ^Is,  or  is  not,  secondary  evidence  always  of  the  same  degree  of 
legal  value  as  compared  with  primary  evidence  ?  Illustrate  your  answer 
by  an  instance. 

A. — ^The  distinction  between  primary  and  secondary  evidence  is  one  of 
haw  and  not  of  fact,  referring  only  to  the  quality  and  not  to  the  strength 
of  the  proof.  Therefore,  if  a  deed  be  lost  and  production  of  it  is  out  of 
the  party's  power,  secondary  evidence  of  its  contents  will  be  received 
either  by  an  attested  or  examined  copy,  or  even  by  oral  evidence  of  any 
one  who  can  positively  swear  to  the  contents  of  the  original.  But 
although  oral  evidence  of  a  document  is  equally  admissible  with  an 
examined  or  attested  copy,  it  is  not  therefore  entitled  to  the  same 
credibility:  (1  Tay.  Ev.  pt.  2,  c.  4,  s.  365  et  seq. ;  Pow.  Ev.  302,  308.) 

Q. — Give  an  instance  of  hearsay  evidence.  When  is  it  admissible  in 
evidence  ? 

A. — When  a  witness  attempts  to  prove  a  fact  by  stating  that  someone 
else  told  him  that  fact,  this  is  (inaccurately)  called  hearsay  evidence,  and 
■uch  secondary  evidence  is  unadmissible,  except  in  the  following  cases : 

1.  When  the  words  spoken  of  are  part  of  the  "  res  gestce^ 

2.  The  evidence  of  a  deceased  witness  on  a  former  trial  between  the 
same  parties  for  the  same  cause  is  receivable,  and  may  be  proved  by  the 
testimony  of  a  person  who  heard  it. 

8.  Proof  of  matters  of  public  and  general  interest,  such  as  the  boun- 
daries of  counties  or  parishes,  rights  of  common,  claims  of  highway,  te. 
Hearsay  in  this  case  must  have  been  "ante  litem  motam,** 

4.  Matters  of  pedigree,  the  declarations  of  deceased  members  of  the 
family  being  evidence  if  made  "  ante  litem  motam." 

5.  Ancient  documents  purporting  to  constitute  part  of,  or  at  least,  to 
hftve  been  executed  contemporaneously  with  the  transactions  to  which 
they  relate,  and,  coming  from  proper  custody  are  receivable  as  evidence  of 
ancient  possession. 

6.  Declarations  by  deceased  persons  against  their  interest  are  receivable 
in  evidence  in  proceedings  between  third  parties,  provided  such  dedara- 
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tions  were  made  agamst  proprietary  or  pecuniary  inteieet,  and  do  not 
derogate  from  the  title  of  third  parties  :  {Highcan  y.  Eidgway,  10  East. 
109.) 

7.  Declarations  by  deceased  persons  in  the  regnlar  coxxrae  of  bnsinesB : 
(Price  V.  E.  of  TorringUm,  2  Ld.  Eaymond,  273.) 

8.  In  charges  of  homicide  the  dedarations  made  by  persons  nnder  the 
conviction  of  their  impending  death:  "Nemo  moriturus  proesumitur 
mentiri: "  (see  Best  on  Evidence,  6th  edit.  681  et  seq.) 

9.  Statements  made  by  a  third  person,  if  the  plaintiff  or  defendant  is 
proved  to  have  been  present  when  it  was  made. 

10.  Evidence  as  to  character. 

Q- — ^What  alteration  in  the  law  of  evidence  has  been  made  by  recent 
statutes  ?  (a) 

A. — ^By  the  6  &  7  Vict.  c.  85,  criminals,  and  interested  persons  not 
being  parties,  and  by  the  14  &  15  Vict.  c.  99,  the  parties  to  suits  (except 
in  breach  of  promise  and  adultery  cases),  &c,,  are  competent  and  conir' 
pellable  to  give  evidence  on  behalf  of  either  or  any  of  the  parties  to  the 
suit,  &c.  However,  no  person  is  compellable  to  answer  questions  tending 
to  criminate  himself.  By  the  16  &  17  Vict.  o.  83,  husbands  and  wives 
are  rendered  competent  and  compellable  in  all  dvil  cases  to  give  evidence 
on  behalf  of  either  or  any  of  the  parties  to  the  suit,  &c.  But  this  section 
does  not  extend  to  criminal  cases  (s.  2) ;  and  neither  husband  nor  wife  ia 
competent  or  compellable  to  disclose  any  communication  made  to  each 
other  during  marriage.  But  by  the  32  &  33  Vict.  c.  68,  the  parties  to 
an  action  for  breach  of  promise  of  marriage  are  competent  witnesses  in 
such  action,  but  their  evidence  must  be  corroborateid :  (s.  2.)  So  the 
parties  in  proceedings  for  adultery,  and  their  husbands  and  wives,  are  com- 
petent witnesses  therein,  but  are  not  bound  to  confess  the  adultery  unless 
such  witness  has  already  given  evidence  therein  in  disproof  of  adultery : 
(s.  3.)  And  persons  objecting  to  take  an  oath  may,  by  leave,  give  evidence 
on  declaration :  (s.  4.)  By  the  17  &  18  Vict.  c.  125,  a  document  not 
requiring  attestation  to  its  validity  may  be  proved  by  admission  or  othei^ 
wise ;  and  unstamped  documents  may  be  received  in  evidence  on  depositing 
the  amount  of  the  stamp,  penalty,  and  an  additional  penalty  of  one  pound. 
By  38  &  39  Vict.  c.  77,  s.  20,  the  rules  of  evidence  are  not  affected  by 
the  Judicature  Acts  and  Bules  of  Court. 

Q. — ^What  evidence  is  necessary  to  support  the  plaintiff's  case  in  an 
action  for  breach  of  promise  of  marriage  ?  Refer,  if  you  can,  to  any 
statute  affecting  this  question. 

A, — ^The  plaintiff's  evidence  can  now  be  received  as  to  the  promise,  but 
it  must  be  corroborated  by  some  material  evidence :  (see  32  &  33  Vict, 
c.  68.)     The  breach  must  aJso  be  proved  and  the  damage  sustained. 

Q. — ^In  what  case,  and  how,  may  a  party  producing  a  witness  impeach 
his  credit  ? 

A, — ^By  sect.  22  of  the  second  Common  Law  Procedure  Act  (17  &  18 
Vict.  c.  125),  where  a  party  calls  a  witness  who  in  the  opinion  of  the 

(a)  Also  pnt  thus :  Has  any  alteration  been  made  lately  by  the  LegisUtnre  with 
regard  to  evidence,  and  as  to  the  competency  of  interested  parties  as  witnesses  ? 
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judge  proves  adverse,  he  may  contradict  him  by  other  evidence,  or  by  leave 
of  the  judge  prove  that  he  has  made  at  other  times  a  statement  incon- 
■istent  with  his  present  testimony ;  but  before  such  last-mentioned  proof 
can  be  given,  the  circxmistances  of  the  supposed  statement  sufficient  to 
designate  the  particular  occasion  must  be  mentioned  to  the  witness,  and 
he  must  be  adced  whether  or  not  he  has  made  such  a  statement :  (see 
Notes  to  Day's  Oommon  Law  Procedure  Acts  on  above  section.) 

Q. — ^If  a  witness  is  a  convicted  felon,  or  has  an  interest  in  the  result 
of  the  action,  can  his  testimony  be  received  ? 

A, — ^Yes ;  by  force  of  the  statutes  set  out  in  a  preceding  answer. 

Q. — ^What  is  the  distinction  between  the  admissibility  and  the  credibility 
of  a  witness  ? 

A. — ^The  former  relates  to  the  competency  of  the  witness  to  give 
evidence,  and  is  a  question  for  the  judge ;  the  latter  to  the  truthfulness  of 
his  statements,  and  is  a  question  for  the  jury :  (Prow.  Ev.  15.)  If  a  person 
believes  in  a  Gk>d,  in  a  future  state  of  rewards  and  puni^unents,  this 
entitles  him  to  be  admitted  as  a  witness :  (Omichund  v.  Barker,  1  Sm. 
L.  G.  195,  &c)  By  the  32  &i  33  Vict.  c.  68,  it  is  also  enacted  that  if  a 
witness  (either  in  civil  or  criminal  cases)  objects  to  take  an  oath,  or  is 
objected  to  as  incompetent  to  take  an  oath,  he,  by  leave  of  the  presiding 
judge,  may  give  evidence  on  declaration,  and  be  liable  to  the  penalties  of 
perjury  for  false  evidence :  (s.  4.) 

Q. — ^In  an  action  on  a  bill  of  exchange,  drawer  against  acceptor,  and 
the  defendant  pleads  payment  only,  has  tiie  plaintiff  anything,  and  what, 
to  prove  ? 

A. — ^The  plaintiff  will  have  to  rebut  the  defendant's  plea  of  payment 
only,  as  every  allegation  of  fact,  if  not  denied  or  stated  to  be  not  admitted 
in  the  pleading  of  the  opposite  party,  will  be  taken  to  be  admitted :  (Ord. 
XTX.,  r.  13,  ante,  p.  88.) 

Q. — State  the  evidence  necessary  to  support  an  action  brought  by  a 
plaintiff  who  sues  an  indorsee  against  the  drawer  of  a  bill  of  exchange, 
when  everything  is  put  in  issue  and  required  to  be  proved  by  the  defen- 
dant's pleading. 

A. — ^It  will  be  necessary  to  prove  (1)  the  drawing  of  the  bill,  (2)  the 
indorsements,  (3)  due  presentment  for  payment  to  the  acceptor  and  his 
default,  and  (4)  notice  of  dishonour:  (see  2  Arch  Nisi  Prius^  et  seq,, 
2nd  edit.) 

Q. — ^In  an  action  upon  a  bill  of  exchange,  brought  by  an  indorsee 
against  the  acceptor,  where  the  bill  is  drawn  payable  to  the  drawer's  own 
order,  and  by  him  indorsed  to  the  plaintiff,  what  evidence  is  necessary  to 
enable  the  plaintiff  to  obtain  a  verdict,  supposing  the  defendant  to  plead 
only  that  he  did  not  accept  the  bill  ? 

^.*-The  plaintiff  need  only  prove  the  acceptance  of  the  bill  by  the 
defendant. 

Q. — 8tate  the  evidence  to  be  adduced  on  the  trial  of  an  action  of 
trover. 

^.^1)  That  the  plaintiff  was  in  possession  of  the  goods  in  question, 
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or  had  the  right  of  property,  and  the  right  to  immediate  poseeaaion, 
(2)  that  the  goods  came  into  the  possession  of  the  defendant,  (3)  that  he, 
or  some  person  by  his  orders,  converted  them,  and  (4)  the  valae  of  the 
goods  :  (1  Arch.  Nisi  Prins,  601,  et  seq»,  2nd  edit.) 

Q. — ^Under  pleas  of  a  right  of  way  for  twenty  and  forty  years,  under 
stat.  2  &  3  WiU.  4,  c.  71  (Lord  Tenterden's  Act),  what  facts  are  neces- 
sary to  be  proved  besides  the  mere  proof  of  user  of  the  way  for  those 
periods  ? 

A, — He  must  prove  (1)  the  user  by  himself  and  servants  "  as  of  right," 
that  is  openly  and  not  by  stealth,  for  twenty  or  forty  years  next  before 
the  commencement  of  the  action  ;  (2)  that  the  use  of  the  way  was  con- 
tinuous and  without  interruption  for  that  time :  (Arch.  Nisi  Piius, 
348-350.) 

Q. — ^What  was  the  necessary  evidence  to  support  an  action  on  an 
attorney's  bill,  when  the  pleas  were  '*  never  indebted,"  and  "  no  signed 
bill  deHvered  ?  " 

A, — (1)  The  retainer  by  the  defendant,  (2)  that  the  work  and  business 
charged  for  were  performed,  and  (3)  that  a  signed  bill  thereof  was  delivered 
to  the  defendant,  or  left  for  him  at  his  dwelling-house,  or  last  place  of 
abode,  one  month  before  the  action  was  commenced.  If  the  bill  had  not 
been  taxed,  it  was  usual  to  be  prepared  with  evidence  of  the  reasonable- 
ness of  the  charges :  (see  1  Saund.  Plea,  and  Ev.  by  Lush,  248  et  seq., 
2nd  edit. ;  Tay.  Ev.  208,  209.) 

Q. — ^Oould  an  answer  in  Chancery  be  used  in  evidence  at  Nisi  Prim 
against  the  party  making  it  ? 

A, — ^Yes,  as  a  cogent  admission  upon  oath  of  the  allegations  which  it 
contained  (Tay.  Ev.  479,  1152 ;  Pow.  Ev.  260,  251 ;  Goode  v.  Job,  32 
L.  T.  Bep.  88) ;  but  demurrers  and  pleas  in  equity  were  not  so  receivable^ 
they  being  merely  hypothetical  statements,  which,  Ckssuming  the  facts  as 
alleged,  denied  that  the  defendant  was  bound  to  answer :  (Tay.  Ev.  1152.) 

Q. — ^Assuming  it  to  be  necessary,  in  an  action  brought,  to  give  in 
evidence  letters  patent  under  the  great  seal,  and  the  probate  of  a  will,  in 
what  mode  is  the  proof  to  be  established  ? 

A, — The  primary  mode  of  proving  letters  patent  will  be  by  producing 
the  original  under  the  great  seal  (Tay.  Ev.  1018) ;  but  they  may  also  be 
proved  by  printed  or  manuscript  copies,  or  by  extracts,  certified  and  sealed 
by  the  Commissioners  of  Patents,  or  other  proper  officers :  (16  &  17  Vict. 
<j.  115,  s.  4 ;  Pow.  Ev.  280.) 

The  probate  of  a  will  may  be  proved  primarily,  either  by  producing  the 
probate  itself,  or,  if  lost  or  destroyed,  it  may  be  proved  by  an  examined  or 
a  certified  copy  of  the  entry  in  the  Act-book  :  (14  &  15  Vict.  c.  99,  s.  14 ; 
Tay.  Ev.  1049  ;  Pow.  Ev.  273.)  • 

Q. — Give  instances  wheriB  the  statements  of  persons  not  upon  oath  are 
admissible  evidence  of  the  facts  stated,  and  instances  where  such  state- 
ments would  be  inadmissible. 

A. — Statements  in  writing  made  by  a  person  in  the  course  of  his  husi' 
ness,  without  any  interest  to  misrepresent  the  truth,  if  contemporaneooB 
with  the  fact,  are  evidence  after  his  death  of  the  fact :  (Price  v.  Tarring- 
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ton,  I  8m.  L.  0.  139,  and  notes.)  And  by  the  32  &  33  Viot.  o.  68,  penons 
objecting  to  take  an  oath,  or  being  objected  to  as  incompetent  to  take  an 
oath,  may,  as  before  shown,  by  leave  of  the  presiding  judge,  giye  eyidence 
on  declaration ;  and  see  next  answer. 

Q. — ^In  what  cases  may  entries  in  the  writing  of  a  deceased  person  be 
given  in  evidence  to  prove  the  facts  stated  in  them  ? 

A. — ^If  a  person  has  peculiar  means  of  knowing  a  fact,  and  makes  an 
entry  or  declaration  of  that  fact,  which  is  against  his  interest,  it  is  clearly 
evidence  after  his  death,  if  he  conld  have  been  examined  as  to  it  in  his 
lifetime :  {Highatn  v.  Bidgway,  2  Sm.  L.  0.  183.)  (a) 

Q. — ^When  the  genuineness  of  handwriting  is  disputed,  when  and  in 
what  manner  is  a  comparison  of  the  disputed  handwriting  with  another 
handwriting  admissible  ? 

A. — Comparison  of  a  disputed  handwriting  with  any  writing  proved  to 
the  satisfaction  of  the  judge  to  be  genuine,  may  be  made  by  witnesses, 
and  such  writings,  and  the  evidence  of  witnesses  respecting  them,  may  be 
submitted  to  the  court  and  jury  as  evidence  of  the  genuineness  or  other- 
wise of  the  writing  in  dispute  :  (17  &  18  Vict.  c.  125,  s.  27.) 

jQ. — Can  parol  evidence  in  any  and  what  cases  be  admitted  in  contra- 
diction or  explanation  of  a  written  contract  ? 

A. — ^It  is  a  rule  of  law  that  parol  testimony  cannot  be  received  to  con- 
tradict, vary,  add  to,  or  subtract  from  the  terms  of  a  valid  written  instru- 
ment. But  such  evidence  may,  in  all  cases  of  doubt,  be  received  to  ex" 
plain  a  written  instrument — t,e,  explain  a  latent  ambiguity.  Thus,  if  an 
estate  be  conveyed  by  the  designation  of  Blackacre,  parol  evidence  may  be 
admitted  to  show  what  property  is  known  by  that  name  :  (see  Tay.  £v. 
745  et  seq. ;  Pow.  Ev.  pt.  11,  chaps,  vii.,  viii.)  And  it  must  of  necessity 
be  used  in  the  interpretation  of  instruments  written  in  a  foreign  language; 
in  the  case  of  ancient  instruments ;  in  cases  where  terms  of  art  or  science 
occur ;  in  mercantile  contracts,  which  in  many  instances  are  in  a  peculiar 
language  employed  by  those  who  are  conversant  in  trade  and  commerce, 
and  in  other  instances  in  which  the  words,  besides  their  general  common 
meaning,  have  acquired  another  by  custom:  (Ohit.  Oont.  103,  11th  edit,) 

Q. — In  what  cases  will  evidence  of  custom  or  usage  be  received  to 
extend  written  contracts  to  matters  on  which  they  are  silent  ? 

A. — ^Evidence  of  any  custom  or  usage  will  be  received  by  which  inci- 
dents not  expressly  mentioned  in  any  contract  are  annexed  to  contracts  of 
that  description,  unless  the  annexing  of  such  incident  to  such  contract 
would  be  repugnant  to  or  inconsistent  with  the  express  terms  of  the 
contract :  {Wigghsworth  v.  Daliaon,  Sm.  L.  0. ;  Stephen's  Dig.  of  Law  of 
Evidence,  92.) 

(jck)  In  this  ease,  to  prove  the  time  of  a  birth,  evidence  was  given  that  the  sniigeon 
who  attended  the  birth  was  dead,  and  the  books  of  the  latter  were  offered  in  evidence. 
They  contained  an  entry  in  the  handwriting  of  the  deceased  of  the  cironmstances  of 
ihB  birth,  and  the  date ;  and  opposite  the  charge  for  attendance  was  marked  the  word 
"  p*id."  The  books  were  allowed  to  be  given  in  evidence,  the  entry  being  to  the 
•nrgeon's  prejndiee :  (see  Pow.  £v.  112 ;  3  St.  0.  5G4,  8th  edit. ;  also  Price  v.  Tar^ 
rimgtxm,  1  Sm.  L.  C.  139.) 
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Q.^Plainti£P  brings  an  action  to  enforce  payment  from  defendant  of 
100/.  and  interest,  whicli  defendant,  by  indenture  between  plaintiff  of 
the  one  part,  and  defendant  of  the  other  part,  covenanted  to  pay,  and 
which  is  oyerdne.  Defendant  pleads  that  the  identnre  is  not  his  deed 
What  eyidence  most  the  plaintiff  give  at  the  trial  to  entitle  him  to  a 
verdict  ? 

A. — This  pleading  operates  as  a  denial  of  the  execution  of  the  deed  in 
point  of  fact  only ;  and  the  plaintiff  will  only  have  to  give  such  evidence 
as  proves  the  execation  :  (see  Ord.  XlX„  r.  20,  and  ante,  p.  88.) 

Q. — ^What  are  the  requisites  of  proof  in  actions  on  contracts  under 
seal? 

A,— {I)  Proof  of  the  execution  of  the  deed ;  (2)  breach  of  the  coTe- 
nant  by  the  defendant ;  and  (3)  the  damage  sustained  :  (see  1  Arch.  Nisi 
Prius,  865,  et  seq,,  2nd  edit.) 

Q. — Has  a  copyhold  tenant  of  a  manor  a  right  to  unqualified  inspection 
of  the  court  rolls  and  books  of  the  manor ;  and  if  so,  before  or  pending 
action  ? 

A. — ^He  has  a  right  to  an  unqualified  inspection  of  the  court  rolls  and 
books  of  the  manor,  although  no  action  he  pending :  (see  Chit.  Arch. 
1173, 13th  edit.) 

Q.— On  a  plea  of  nul  tiel  record,  how  is  a  record  in  the  same  court  to 
be  proved  ?  and  how  is  a  record  of  another  court  to  be  proved  ? 

A, — ^If  it  be  a  record  of  the  same  court,  the  record  itself  must  be 
produced.  If  of  an  inferior  court  a  transcript  of  it  must  be  produced 
under  a  writ  of  certiorari  directed  to  the  judge  of  the  inferior  court. 
But  if  it  be  a  record  of  a  superior  court,  then,  as  an  inferior  court  cannot 
command  a  superior  one,  nor  courts  of  equal  degree  one  another,  the 
record  must  first  be  brought  into  the  High  Oourt  of  Justice  by  certiorari ; 
and  afterwards  an  exemplification  of  it,  under  the  Lord  Chancellor's  seal 
is  sent  by  mittimus  to  the  court  in  which  the  action  is  pending :  (1  Bm. 
Act,  119,  10th  edit. 

Q. — ^If  a  deed  or  document,  required  for  the  purpose  of  the  cause,  be 
in  the  possession  of  the  adverse  party,  what  is  the  usual  course  to  be 
pursued  with  a  view  to  its  production  ;  or,  if  not  produced,  to  be  enabled 
to  give  secondary  evidence  of  its  contents  ? 

A, — Give  him  or  his  solicitor  notice  to  produce  it ;  and  if  when  called 
upon  at  the  trial  he  refuses  to  do  so,  then,  upon  proof  of  the  notice  and 
that  the  document  is  in  the  possession  of  the  party,  or  his  agent,  jte.,  you 
may  give  secondary  evidence  of  its  contents  :  (see  Ohit.  Ardi.  293,  18ih 
edit.)  (a) 

Q. — What  is  the  object  and  effect  of  the  notice  to  produce  and  admit 
usually  given  in  an  action. 

A, — The  notice  to  produce  is  given  when  documents  required  for  the 
purposes  of  the  cause  are  in  the  possession  of  the  adverse  party ;  and  if 


(a)  But  the  court  or  judge  may  order  the  production  of  documents  in  the  poBsesrion 
or  power  of  any  party,  upon  oatii,  if  they  relate  to  any  question  in  the  action :  (Old. 
XXXI.,  r.  12  el  uq.) 
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on  ihe  trial  He  refuses  to  produce  them,  upon  proof  of  the  notice,  and  tliat 
the  docoments  are  in  the  possession  of  the  adverse  party  or  his  agent, 
secondary  evidence  of  their  contents  may  be  given.  The  notice  to  admit 
\b  given  in  respect  of  documents  necessary  to  be  proved  at  the  trial,  and 
without  which  the  party  would  not  be  entitled  to  the  expense  of  proving 
them ;  notice  is  given  to  the  opposite  party  for  him  to  inspect  and  admit 
the  documents,  and  if  not  admitted,  the  costs  of  proving  them  will  have 
to  be  paid  by  such  party,  unless  at  the  trial  the  court  certifies  that  the 
refusal  to  admit  was  reasonable :  (Ord.  XXXTL,  r.  2.)  Any  party  may 
also  by  notice  in  writing  at  any  time  not  later  than  nine  days  before  the 
day  for  which  notice  of  trial  has  been  given,  call  on  any  other  party  to 
admit  any  facts  mentioned  in  such  notice,  and  refusal  or  neglect  to  admit, 
within  six  days  involves  payment  of  the  costs  of  proof  in  any  event, 
unless  the  judge  or  court  at  the  trial  ceflrtify  refusal  or  neglect  was  reason- 
able, or  a  court  or  judge  otherwise  order  or  direct :  (lb,,  r.  4.) 

Q. — ^If  you  are  in  possession  of  a  document  which  you  intend  to  pro* 
duee  at  the  trial,  would  you  be  justified  in  incurring  the  expense  of  taking 
a  witness  to  prove  it ;  or  is  there  any  other  way  of  avoiding  the  expense, 
and  what  is  the  consequence  of  not  adopting  it  ?  (a) 

A, — ^You  should,  in  such  case,  give  the  opposite  party  notice  to  inspect 
and  admit  the  document,  and  if  not  admitted,  the  cost  of  proving  the 
document  will  have  to  be  paid  by  such  party,  unless  at  the  trial  the  court 
certifies  that  the  refusal  to  admit  was  reasonable.  No  costs  of  proving 
such  docimient  will  be  allowed  unless  this  notice  be  given,  except  in  cases 
where  the  omission  to  give  such  notice  is,  in  the  opinion  of  the  taxing 
master,  a  saving  of  expense :  (Ord.  XXXIL,  r.  2.) 

Q. — ^If  a  party  to  a  cause  call  a  witness  to  prove  the  execution  of  a 
written  instrument  without  first  requiring  the  admission  of  its  due  execu- 
tion, what  will  be  the  consequence  of  such  omission  ? 

A, — See  preceding  answer. 

Q. — ^Does  the  rule  of  court,  which  requires  a  notice  to  admit  written 
documents  proposed  to  be  adduced  in  evidence,  apply  to  all  documents, 
or  to  such  only  as  are  in  the  party's  possession  ? 

A. — ^It  extends  as  well  to  documents  in  the  hands  of  third  parties,  as 
to  those  in  possession  of  the  party  requiring  the  admission  ;  but  the  docu- 
ments must  be  described  accordingly :  (Ohit.  Arch.  286,  ISth  edit.) 

Q. — ^When  a  verdict  has  been  set  aside  and  a  new  trial  directed,  and, 
previously  to  the  first  trial,  the  usual  notice  to  inspect  and  admit  docu- 
ments given  and  admission  made,  is  it  necessary  to  give  fresh  notice  and 
to  obtain  a  fresh  admission  of  the  same  documents  upon  the  second 
trial? 

(a)  Thia  and  the  next  preoeding  question  have  been  asked  in  the  following  form : 
What  eomnmnication  npon  this  documentary  evidence  should  a  solicitor  have  with 
the  opposite  party  before  going  to  trial,  and  what  is  the  consequence  of  omitting  to 
take  the  proper  steps  ?  This  question  may  also  be  answered  from  the  text :  Explain 
the  Law  of  Evidence  as  regards  proving  the  contents  of  written  documents  in  the 
respective  eases  of  their  being  in  the  possession  of  yourself,  your  adversary,  and  a 
third  person,  and  of  their  being  lost. 


110  OOimOH  LAW  BIYIBIOH. 

A. — It  18  not;  the  notiee  given  and  tlie  admissioii  made  on  the  fint 
trial  will  be  binding  on  tbe  parties :  (Cbit.  Arch.  322, 12tli  edit.) 

Q. — Within  what  time  must  a  party  called  upon  by  notice  to  admit 
docnments  either  admit  or  refuse  to  admit  ? 

A, — ^He  most  do  so  within  forty-eight  hours  from  the  time  he  waa 
called  npon  by  notice  to  admit  the  docomente :  (see  Form  11,  Appendix  6, 
to  Bulee  of  Gonrt,  1883.) 

Q. — When  a  document  is  admitted  by  the  opposite  party  mider  the 
osnal  notice  to  admit,  saving  all  jost  exceptions,  give  an  iostanoe  when 
such  docoment  would  not  be  receiTable  in  evidence  1 

A, — By  admitting  a  document  the  party  does  not  thereby  in  any  way 
recognise  its  legal  validity,  but  merely  enables  the  opposite  party  to  dis- 
pense with  the  usual  evidence  which  would  otherwise  be  neoessaiy  to  bring 
it  before  the  court.  Thus  a  party  who  admits  his  signature  to  a  bill  of 
exchange,  or  other  document  requiring  a  stamp,  may  still  object  to  the 
want  ofy  or  insufficiency  of  the  stamp :  (Pow.  £v.  154, 155.) 

Q.*— in  what  cases  is  secondary  evidence  of  docnments  admissible  ? 

A. — ^When  a  party  has  done  everything  in  his  power  to  bring  before  the 
court  primary  evidence  of  his  case,  as  by  searching  for  documents  in  places 
where  it  was  most  reasonable  to  expect  them  to  be  deposited,  or  by  giving 
an  opposite  party  notice  to  produce  them,  he  will  then,  and  not  till  then, 
if  he  be  unsuccessful  in  his  exertions,  be  permitted  by  the  court  to  give 
secondary  evidence  of  such  documents :  (Pow.  £v.  302.) 

Q, — ^Howare  the  contents  of  written  documents  proved  if  the  document 
is  lost? 

A. — By  copies  or  other  secondary  evidence  of  their  contents,  on  satis- 
factorily showing  that  you  have  done  everything  to  find  the  originals: 
(Pow.  Ev.  302,  et  gupra.) 

Q.— -Are  there  any  and  what  means  by  which  the  defendant  in  an  action 
can  ascertain  and  inspect  documents  in  the  plaintiff's  possession  ? 

A. — Either  party,  without  affidavit,  may  obtain  an  order  directing  any 
other  party  to  make  discovery,  on  oath,  of  the  documents  which  are  or 
have  been  in  his  possession  or  power  relating  to  any  matter  in  question  in 
the  action,  and  whether  he  objects  to  their  production,  and  if  so,  on  what 
grounds ;  and  if  such  party  omits  to  give  inspection,  after  due  notice,  an 
application  for  an  order  to  inspect  should  be  made  to  a  judge:  (Qrd. 
XXXL,  rr.  12, 13,  and  18.) 

Q.— It  becomes  necessary  on  the  trial  of  an  action  to  be  prepared  with 
evidence  of  entries  in  the  books  of  a  banker  (not  a  party  to  the  action). 
How  can  such  evidence  be  procured  and  given  ?  Is  there  any,  and  what, 
recent  legislation  on  the  subject  ? 

il.— "The  Bankers*  Books  Evidence  Act,  1879  "  (42  Vict.  c.  11)  pro- 
vides that  a  copy  of  any  entry  in  a  banker's  book  shall,  in  aU  legal 
proceedings,  be  received  aa  primd  f<icie  evidence  of  such  entry  and  of  the 
matters,  transactions,  and  accounts  therein  recorded  (sect.  3),  if  the  book 
at  the  time  of  making  the  entry  be  proved  by  a  puiiner  or  officer  of  the 
bank  to  have  been  one  of  the  ordinary  books  of  the  bank  in  its  control  or 
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custody^  and  the  entry  made  in  tlie  usual  and  ordinary  conne  of  busineBS 
(sect.  4),  and  that  the  copy  has  been  examined  with  the  original  entry  and 
IB  correct  (sect.  5). 

A  banker  or  officer  thereof  cannot  be  compelled  to  produce  a  bank  book 
or  giye  eyidence  in  any  case  in  which  the  bank  is  not  a  party,  unless  by 
order  of  a  judge  made  for  special  cause  (sect.  6). 

On  the  application  of  any  party  to  a  legal  proceeding,  a  court  or  judge 
may  order  that  such  party  be  at  liberty  to  inspect  and  take  copies  of  any 
entries  in  a  banker's  book,  without  summoning  the  bank  or  any  other 
party,  to  be  served  on  the  bank  three  dear  days  before  the  same  is  to  be 
obeyed,  unless  the  court  or  judge  otherwise  directs  (sect.  7) ;  costs  thereof 
to  be  in  the  discretion  of  the  court  or  judge,  who  may  order  the  same  to 
be  paid  by  the  bank  in  the  case  of  default  or  delay  on  its  part  (sect.  8).| 

Proof  that  the  bank  makes  its  return  to  the  Oommissioners  of  Inland 
Beyenue  must  be  giyen  (sect.  9). 

Q. — ^After  what  lapse  of  time  does  a  will  or  deed  proye  itself  ?  (a) 
A, — ^When  it  is  thirty  years  old,  or  upwards,  and  comes  out  of  the  pos- 
session of  a  person  entitled  to  its  custody :  (see  Pow.  Ey.  50,  224.)    The 
thirty  years  are  computed  from  the  date  of  the  instrument,  eyen  in  case 
of  a  will :  (McKenire  y.  Fraser,  9  Ves.  5  ;  Pow.  Ey.  275.) 

Q, — ^In  what  case  is  it  necessary  to  call  an  attesting  witness  in  order  to 
proye  a  document  ?  What  alteration  has  been  recently  made  in  the  law 
on  this  subject  ? 

A. — By  the  17  &  18  Vict.  c.  125,  instruments,  to  the  validity  of  which 
attestation  is  not  necessary,  may  now  be  proved  by  admission  or  otherwise 
(a.  26) :  therefore,  it  is  only  necessary  to  call  the  attesting  witness  where 
attestation  is  necessary  to  give  the  instrument  validity.  Before  this  Act 
an  attested  document  could  not  have  been  admitted,  but  the  attesting 
witness  must  have  been  called  to  prove  it :  (Pow.  Ev.  806, 807.) 

C2. — ^What  written  instruments  now  require  an  attesting  witness  to  make 
them  valid  ? 

A, — (1)  Instruments  which  require  an  attesting  witness  by  the  express 
direction  of  some  person  or  persons,  as  instruments  executed  under  powers. 
(2)  Instruments  which  require  attestation  by  some  Act  of  Parliament,  as 
wills,  warrants  of  attorney,  cognovits,  bills  of  sale,  conveyances  under  the 
Mortmain  Act,  &c. :  (see  Pow.  Ev.  806  ;  17  &  18  Vict.  c.  125,  s.  26,  Day's 
edit. ;  41  &  42  Vict.  o.  81.) 

Q. — When  an  attesting  witness  to  the  execution  of  a  deed  is  dead,  what 
proof  is  required  of  the  execution  of  the  deed  ? 

A. — ^If  tiie  deed  is  not  admitted,  proof  must  be  given  of  his  handwriting 
and  death :  (see  Pow.  Ev.  306,  807.) 

Q. — ^Under  what  circumstances  may  comparison  of  handwriting  be  made 
on  the  trial  of  a  civil  cause  ? 

A. — ^The  various  admissible  kinds  of  such  proof  are  these  :  (1)  Hand- 
writing may  be  proved  by  a  witness  who  actually  saw  the  party  write  or 


(a)  Abo  put  thus :  How  do  yon  prove  at  the  trial  a  deed  more  than  thirty  yean 
otd? 
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sign.  TluB  IB  the  most  satisfactory  oTidenoe.  (2)  By  a  witness  who  has 
seen  the  party  write  on  other  occasions,  even  if  it  be  but  once  only.  (3) 
By  a  witness  who  has  seen  documents  purporting  to  be  written  by  tiie 
same  party,  and  which,  by  subsequent  communications  with  such  party, 
he  has  reason  to  belieye  the  authentic  writings  of  such  party.  (4)  Under 
the  Procedure  Act,  1854,  s.  27,  in  ciril  cases,  a  witness  may  give  his 
opinion  as  to  the  authenticity  of  a  disputed  document  by  comparing  the 
handwriting  with  any  document  which  has  been  proved  to  the  satisfao- 
tion  of  the  judge  to  be  the  genuine  writing  of  the  party :  (see  Pow. 
Ey.  304.) 

(2.-»If  your  client  has  an  unstamped  written  agreement,  and  it  is 
doubtful  if  it  requires  a  stamp,  and  it  has  to  be  used  as  evidence  at  a  trial 
at  Nisi  Prius,  what  advice  would  you  give  your  client  as  to  stamping  it, 
and  what  is  the  latest  time  it  could  be  stamped  f 

il.— As  the  time  for  stamping  it  would  be  past  (within  fourteen  days  of 
its  date),  I  should  advise  him  not  to  stamp  it,  as  it  could  be  given  in 
evidence  at  the  trial,  if  it  required  stamping,  on  paying  the  duty,  penally, 
and  a  further  penalty  of  IL  (a) :  (see  17  A;  18  Vict.  c.  125,  ss.  28,  29 ; 
Pow.  Ev.  857.) 

Q.— A  deed  of  gift  and  a  will  are  both  executed  by  the  same  person, 
and  attested  by  the  same  witnesses.  Is  there  any,  and  what  difference 
in  the  necessary  mode  of  proving  the  execution  of  the  two  instruments  f 

A. — ^A  deed,  unless  attestation  Ib  necessary  to  its  validity,  may  be  proved, 
by  admission  or  otherwise.  As  to  a  will,  formerly  the  original  will  must 
alwajTs  have  been  produced  and  proved  by  the  attestiog  witnesses  (Pow. 
Ev.  274,  806) ;  but  now,  by  the  20  &  21  Vict.  c.  77,  probate  is  conclusive 
evidence,  if  the  wiU  was  proved  in  solemn  form  (s.  62),  or  suffideiU 
evidence  if  the  plaintiff  has  given  the  defendant  ten  dajrs'  notice  before 
the  trial  that  he  intends  to  give  such  probate  in  evidence  to  establish  any 
devise  therein  contained,  unless  the  defendant  within  four  days  after 
receiving  such  notice,  gives  the  plaintiff  notice  that  he  intends  to  dispute 
the  validity  of  the  devise  :  (sect.  64.)  (6) 

Q.-~8uppose  a  witness  whom  you  wished  to  call  as  a  witness  in  a  cause 
was  about  to  sail  on  a  distant  voyage,  should  you  think  it  advisable  to 
detain  him  here  till  the  trial,  or  is  there  any  other  way  of  obtaining 
his  testimony  ? 

A, — ^Tes;  application  may  be  made  to  the  court,  or  at  chambers, 
for  a  rule  or  order  for  the  examination  of  the  witness  on  oath  before  a 
master  of  the  court,  or  other  person  named  in  such  order.  The  applica- 
tion should  be  supported  by  sdfidavit,  stating  the  name  of  the  witness, 
and  that  he  is  material,  and  the  grounds  upon  which  you  apply  to 


(a)  If  a  deed  and  the  Btamp  is  over  10^,  interest  at  6  per  cent  not  exceeding  the 
dntv  is  also  payable. 

(o)  The  party  receiving  the  notice  under  the  64th  section  is  not  predlnded  from 
contesting  uie  validity  of  the  will  at  the  trial,  although  he  does  not  give  a  counter 
notice  within  fonr  days,  as  this  section  only  makes  the  probate  **  soffloient  eridencey** 
and  was  intended  to  prevent  expense  :  {aarrcwMmgh  v.  Green/umgh^  L.  Rep.  2  Q.  B. 
612.)  It  would  seem  that  the  notice  should  be  served  on  the  party,  sea  quoarei 
flUd) 
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have  him  examined;  Chit.  Arch,  302,  13tli  edit.) (a):  (Ord.  XXXVH, 

r.  5.) 

Q, — Where  a  cause  is  at  issae,  and  a  material  witness  is  so  ill  as  to  be 
unable  to  attend  the  trial,  and  there  is  danger  of  the  evidence  being  lost, 
is  any,  and  what,  coarse  open  to  the  party  reqairing  the  evidence  of  the 
witness  by  which  he  can  obtain  the  benefit  of  such  evidence  ? 

A, — ^Yes ;  a  similar  role  or  order  to  that  stated  in  the  preceding  answer 
may  be  obtained,  and  in  a  like  manner.  Bat  there  mast,  in  addition 
to  the  usual  affidavit,  also  be  an  affidavit  of  a  surgeon  or  physician 
verifying  the  illness  of  the  witness  :  (lb.)  (a) 

Q. — An  action  is  brought  on  a  charter-party,  the  defendant's  witnesses 
reside  at  Singapore  ;  how  can  he  procure  their  testimony  ? 

A. — ^As  Singapore  is  one  of  Her  Majesty's  dominions  abroad,  the  defen- 
dant may  apply  to  any  division  of  the  High  Oourt  for  a  writ  in  the  nature 
of  a  mcmdamus  to  the  tribunals  there  for  the  examination  of  the  witness 
there,  and  upon  the  examination  being  returned,  it  will  be  allowed  and 
read  as  evidence  at  the  trial :  (see  13  Geo.  3,  o.  63,  s.  44  ;  1  Will.  4,  c.  22, 

8.1.) 

Q. — A.  brings  an  action  on  a  policy  of  insurance ;  his  principal 
witnesses  reside  at  Bordeaux  and  Dublin,  and  refuse  to  come  over  to  be 
exambed :  can  the  plaintiff  enforce  their  attendance,  or  how  can  he 
obtain  their  testimony  ? 

A. — ^The  plaintiff  cannot  compel  witnesses  residing  at  Bordeaux  to  come 
over  to  this  country  to  be  examined,  but  he  may  have  a  commission  for 
their  examination  there,  on  oath,  by  interrogatories,  or  otherwise.  The 
witn^ses  residing  in  Dublin  may,  by  leave  of  the  court  or  a  judge  when 
the  court  is  not  sitting,  be  compelled,  by  subpoena,  to  attend  in  this 
countiy  for  the  purpose  of  obtaining  their  testimony :  the  application  must 
be  supported  by  affidavit  showing  that  the  witnesses  are  material :  (see 
17  &  18  Vict.  c.  34 ;  Smith  v.  M'Guire,  31  L.  Bep.  119.) 

Q. — If  a  witness  do  not  attend  upon  his  subpoena,  can  he  be  proceeded 
against ;  and,  if  so,  in  what  way  ? 

A. — ^The  usual  remedy  against  a  witness  for  non-attendance  at  the  trial 
is  by  attachment  or  by  action.  To  entitle  a  party  to  any  of  these 
remedies,  the  witness  must  have  been  personally  served  with  a  copy 
of  the  subpoena,  and  the  original  at  the  same  time  shown  to  him: 
his  necessary  expenses  must  also  be  paid  or  tendered  to  him,  and  the 
affidavit  must  state  that  he  was  a  material  witness :  (8m.  Act.  135,  2nd 
edit.,  by  Poulkes.) 

Q. — ^A  solicitor  preparing  a  brief  calls  on  a  witness  to  subpoena  him, 
bat,  not  finding  him  at  home,  leaves  a  copy  of  the  subpoena  for  him  with 
Ms  wife.     Is  this  sufficient  ? 

A, — ^No.     See  preceding  answer. 

(a)  But  in  the  above  case  the  depoflitions  taken  cannot  be  read  as  eyidence  at 
uy  trial  withoat  the  consent  of  the  parties  against  whom  the  same  may  be  offered, 
unless  the  examinant  or  deponent  is  beyond  the  jurisdiction  of  the  ooart,  or  dead, 
or  nnable  firom  permanent  sickness  or  other  permanent  infirmity  to  attend  the 
trial :  (see  Order  XXXVII.  Beaufort  (JDvke  of)  v.  Crawshav,  14  L.  T.  Rep. 
N.S.729.) 
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Q. — How  many  witnesses  can  be  included  in  a  common  subpoena  ? 
il.— Three  only  can  be  included  in  a  subpcpiia  duces  tecum ;  in  other 
cases  any  number  may  be  included :  Ord.  XXXVII.,  rr.  29^  30.) 

Q. — ^By  what  process  can  the  attendance  of  witnesses  at  a  trial  be 
enforced  ?  Is  there  any,  and  what,  difference  in  the  process  where  the 
witness  is  required  to  produce  documents  ? 

A. — ^By  aubpcena  ad  testificandum  where  only  rivd  voce  evidence  is 
required,  but  by  subpcena  duces  tecum  where  witness  is  required  to  produce 
documents  as  eyidence,  copies  of  which  writs  must  be  served  a  reason- 
able time  before  the  trial  on  the  intended  witnesses,  and  their  necessary 
expenses  at  the  same  time  tendered  to  them :  (Chit.  Arch.  320-322, 
13th  edit.) 

Q. — ^If  a  witness  is  in  custody,  how  is  his  evidence  obtained  ? 

A. — ^He  should,  if  in  custody  on  civil  process,  be  brought  up  on  habeas 
corpus  ad  testificandum,  which  is  granted  by  a  judge  at  chambers.  If 
otherwise  a  prisoner,  a  warrant  or  order  for  this  purpose  must  be  obtained 
from  one  of  the  principal  Secretaries  of  State  or  a  judge  at  chambers : 
(Ohit.  Arch.  326,  13th  edit.) 

Q. — ^If  a  witnessed  subpoenaed  to  attend  the  assizes  is  arrested  on  dvil 
process  on  his  way  to  the  assizes,  what  coxirse  should  he  pursue  to  be 
relieved  ? 

A, — ^The  witness  may  apply  to  the  judge  at  Nisi  Prius,  or  to  the  court 
out  of  which  the  process  of  arrest  issued,  or  the  court  where  the  cause  in 
which  he  is  to  give  evidence  is  pending,  or  to  a  judge  at  chambers,  for  a 
habeas  corpus  to  be  discharged  :  (Chit.  Arch.  687,  13th  edit.) 

Q.— How  are  you  to  enforce  the  attendance  of  witnesses  before  a 
referee,  or  on  commissions  ? 

A» — ^Under  a  reference  under  the  Judicature  Acts,  subject  to  any  order 
of  the  court  or  judge,  the  attendance  of  witnesses  may  be  enforced  by 
subpoena  :  (Ord.  XXXVI.,  r.  49.) 

*  The  attendance  of  witnesses  on  a  commission  is  enforced  by  rule  or 
order,  and  notice  of  the  time  and  place  of  examination  signed  by  the 
examiner,  the  wilfully  disobeying  which  is  a  contempt  of  court :  (seeTay. 
Ev.  845,  846.)  See  6  &  7  Vict.  c.  82,  ss.  6,  6,  as  to  the  mode  of  com- 
pelling the  attendance  of  witnesses  when  the  commission  is  to  be  executed 
out  of  the  jurisdiction.  ^ 

Q. — ^What  is  the  proper  course  for  a  person  who  has  been  subpoenaed  as 
a  witness  tq  take,  in  order  to  secure  payment  of  his  expenses  ? 

A, — ^He  may  refuse  to  attend  until  his  proper  expenses  are  paid,  and, 
previously  to  being  sworn,  he  may  refuse  to  give  evidence  at  the  trial.  A 
witness  may  also  maintain  an  action  for  his  expenses  against  the  party  on 
whose  behidf  he  was  subposnaed  :  (Chit.  Arch.  323,  13th  edit.) 

Q. — ^If  a  person  who  is  required  by  a  party  to  the  cause  to  make  an 
affidavit  refuse  to  do  so,  by  what  mode  may  he  be  compelled  to  give 
evidence  as  to  the  matter  concerning  which  he  has  refused  to  make  an 
affidavit  ? 

A. — The  party  requiring  the  affidavit  may  apply  by  summons  for  an 


SVIDSNOB.  V  ^  ^  ^ 

order  to  socli  person  to  appear  and  be  examined  upon  oath  before  a  judge 
or  master,  as  to  the  matters  concerning  which  he  refuses  to  make  an  affi- 
davit ;  and  the  judge  may,  if  he  think  fit,  order  such  person  to  attend  for 
the  purpose  of  being  examined,  and  to  produce  any  documents  mentioned 
in  the  order  :  Ori  XXXVII. 

Q. — ^What  are  the  principal  provisions  of  the  new  rules  with  reference 
to  discovery,  inspection,  and  interrogatories  ? 

A. — ^In  any  action  where  relief  by  way  of  damages  or  otherwise  is 
sought  on  the  ground  of  fraud  or  breach  of  trust,  and  in  other  cases  by 
leave,  the  plaintiff  at  or  after  delivering  his  statement  of  claim,  and  the 
defendant  at  or  after  delivering  his  defence,  may  deliver  interrogatories : 
(Order  XXXI.,  r.  1.) 

Applications  to  strike  out  same  must  be  made  within  seven  days  of 
service:  (r.  7.) 

They  must  be  answered  by  affidavit  within  ten  days,  unless  otherwise 
ordered :  (r.  8.) 

If  affidavit  exceeds  ten  folios  it  must  be  printed  :  (r.  9.) 

In  default,  order  must  be  obtained  requiring  the  party  to  answer,  or  to 
put  in  further  answer:  (r.  11.) 

Production  of  documents  on  oath  may  be  ordered  at  any  time  by  court 
or  judge  :  (r.  14.) 

Disoovery  of  documents  may  be  applied  for  by  either  party  without 
affidavit :  (r.  12.) 

Either  party  may  give  notice  to  produce  any  document  referred  to  in 
opposite  party's  pleadings.  In  default  it  cannot  be  given  in  evidence 
without  leave :  (r.  15.) 

And  within  two  days  of  such  notice,  or  four  days  if  documents  are  not 
in  party^B  possession,  he  must  give  notice  stating  when  within  three  days 
documents  will  be  produced  at  his  solicitor's  :  (r.  17.) 

In  default  judge  may  order  inspection  :  (r.  18.) 

Any  one  or  more  answers  to  interrogatories  may  be  given  in  evidence 
at  the  trial,  but  judge  may  order  all  to  be  put  in  :  (r.  24.) 

Q. — State  the  necessary  steps  to  be  taken  in  order  to  obtain  a  view  by 
the  jury.    How  and  by  whom  is  such  view  conducted  ? 

A. — ^Either  party  is  at  liberty  to  apply  to  the  court  or  a  judge  for  a 
role  or  order  for  the  inspection  by  the  jury,  or  by  himself,  or  by  his 
witnesses,  of  any  real  or  personal  property,  the  inspection  of  which  may 
be  material  to  the  proper  determination  of  the  question  in  dispute,  and 
in  some  cases  concerning  lands  and  messuages,  the  officer  of  the  court  will, 
on  application,  draw  up  a  rule  for  a  view.  Two  persons  will  be  appointed 
as  showers  and  six  jurymen  selected  as  viewers,  and  the  sheriff  will  return 
their  names  to  the  associate  for  the  purpose  of  being  called  at  the  trial : 
(8m.  Act.  p.  142,  11th  edit. ;  vide  0.  L.  P.  Act,  1852,  ss.  114,  115,  and 
B.  G.,  H.  T.  1853,  Bules  44-49.)  Orders  for  inspection  should  now  be 
made  tinder  Ord.  L.,  rr.  3-5 :  {Pickard  v.  Great  Nort?iern  Railway 
Con^nif,  Law  Times,  24th  Nov.,  1883.) 

Q. — ^A  plaintiff  or  defendant,  prior  to  the  trial  of  a  cause,  wishes  to 
asciTtaia  facts  which  ho  believes  to  be  in  the  knowledge  of  the  opposite 
party ;  what  proceedings  should  he  adopt  to  do  so  ? 

I  2 
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A. — ^The  pluntiff,  at  or  after  the  time  of  deliyeiing  lu8  statement  of 
claim,  and  the  defendant,  with  or  after  his  defence,  without  order  in 
case  of  fraud  or  breach  of  trust,  and  in  other  cases  by  leave  of  the  oouit 
or  a  judge,  may  deliver  interrogatories  for  the  examination  of  the  opposite 
party  or  parties,  or  any  one  or  more  of  them.  But  only  one  set  can  be 
delivered  to  the  same  party  without  order :  (Ord.  XXXL,  r.  1.) 

The  affidavit  in  answer  must  be  filed  within  ten  days :  (Ord.  XXXL. 
r.  8.)  But  any  objection  to  answering  on  the  ground  that  it  is  scandalous 
or  irrelevant,  or  not  bond  fide  Iqt  the  purpose  of  the  action,  or  that  the 
matters  are  not  sufficiently  material  at  that  stage  of  the  action,  or  on 
any  other  ground,  may  be  taken  in  the  affidavit :  (/6.,  r.  5.)  An  applica- 
tion to  set  aside  the  interrogatories  on  the  ground  that  they  have  been 
exhibited  unreasonably  or  vexatiously,  or  to  strike  out  same  on  the  ground 
of  being  prolix,  oppressive,  unnecessary,  or  scandalous,  may  be  made  at 
chambers  within  seven  days  of  service  :  (Jh,)  (a)  An  interrogatory  may 
be  left  unanswered  if  the  objection  be  one  of  law ;  secus  if  one  of  fact : 
(Smith  V.  Berry  and  wife,  36  L.  T.  Eep.  471.) 

Q.-»Where  a  party  fails  to  comply  with  an  order  to  answer  interro- 
gatories, or  for  discovery  of  documents,  what  remedies  has  the  opposite 
party  ?  Distinguishing  the  cases  where  the  party  in  default  is  plaintiff  or 
defendant. 

A, — ^If  any  party  fails  to  comply  with  an  order  to  answer  interro- 
gatories, or  for  discovery  or  inspection  of  documents,  he  is  liable  to  attach- 
ment. He  is  also,  if  a  plaintiff,  liable  to  have  his  action  dismissed  for 
want  of  prosecution ;  and,  if  a  defendant,  to  have  his  defence,  if  any, 
struck  out,  and  to  be  placed  in  the  same  position  as  if  he  had  not 
defended ;  and  the  party  interrogating  may  apply  to  the  court  or  a  judge 
for  an  order  to  that  effect,  and  an  order  may  be  made  accordingly : 
(Ord.  XXXL,  r.  21.) 

Q.— For  what  purpose  may  interrogatories  be  administered,  by  either 
party? 

A, — ^For  the  purpose  of  eliciting  all  such  facts  material  to  the  questions 
in  dispute  in  the  action,  as  the  party  interrogated  is  not  privileged  from 
disclosing. 

Q.-^In  an  action  of  libel  (as,  for  instance,  a  libel  published  in  a  news- 
paper), state  generally  what  are  the  leading  points  that  require  to  be 
proved. 

A, — ^The  plaintiff  will  have  to  prove  (1)  the  publication  of  the  libel 
and  that  it  is  false;  (2)  the  malice  of  the  defendant;  and,  if  special 
damag^  has  been  sustained,  (3)  the  amount  of  the  damage :  (see  Arch. 
Kisi  Prius,  442  et  seq,) 

Q. — ^What  are  the  principal  provisions  of  the  2nd  section  of  the 
statute  6  &  7  Vict.  c.  96,  which  enables  a  defendant  in  an  action  for  a 
libel  contained  in  a  public  newspaper  to  avail  himself  of  an  apology  being 
made  ?    How  and  when  must  such  an  apology  be  made  ?    And  what,  in 


(a)  It  has  been  held  that  interrogatoriea  may  be  delivered  nnder  an  interpleader 
issne :  (  Whiu  v.  White,  6  L.  T.  Rep.  N.  S.  387 ;  and  see  hereon  Jieadowa  v.  KnrkmoM, 
2  L.  T.  Rep.  N.  &  251 ;  Barikit  Y.  Uwisy  6  L.  T.  Rep.  N.  &  888.) 
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addition  to  such  apology,  most  be  done  by  the  defendant  to  constitute  a 
defence  under  that  statute  ? 

A, — ^Under  this  section  a  defendant  may  plead  that  the  libel  was 
inserted  without  malice  or  gross  negligence,  that  before  the  commencement 
of  the  action,  or  at  the  earliest  opportunity  afterwards,  he  inserted  a  full 
apology  for  it  in  such  newspaper ;  or,  if  the  newspaper  or  periodical  in 
which  the  libel  appeared  is  ordinarily  published  at  intervals  exceeding  one 
week,  that  he  had  offered  to  publish  the  apology  in  any  paper  selected  by 
the  plaintiff  in  the  action.  In  addition  to  the  above  the  defendant  must, 
with  his  pleading,  pay  something  into  court. 

Q*^*In  actions  of  libel  or  slander,  what  is  the  meaning  of  the  com* 
munications  being  privileged?  Give  some  instances  of  privileged  oom- 
munications. 

ii.— The  meaning  of  the  communication  being  privileged  in  libel  and 
slander  is,  that  it  cannot  be  received  as  evidence  of  the  Ubel  or  slander ; 
it  rebute  the  primd  facie  inference  of  malice  :  {Oivens  v.  Eoberts,  29  L.  T. 
Bep.  39.) 

As  when  a  master,  acting  bond  fide,  libels  a  servant  in  giving  a  character 
to  sudi  servant.  In  fact,  the  rule  of  law  is,  that  if  a  person  who  has  an 
interest  or  duty  in  reference  to  the  subject-matter  of  the  libel  publishes  a 
statement  to  a  person  who  has  a  duty  in  reference  to  the  same  subject- 
matter,  or  publishes  to  a  person  whom  he  believes  has  a  moral  duty,  that 
communication  is  privileged,  and  the  occasion  rebuts  the  inference  of 
malice :  {Harrison  v.  [Bush,  5  Ell.  &  Bl.  844.)  See  also  44  &  45  Vict.  c. 
60,  s.  2,  as  to  privilege  of  newspaper  reports. 

Q. — ^Is  a  bond  fide  report  of  a  debate  in  Parliament,  and  are  bond  fide 
comments  made  by  the  press  on  the  report,  privileged  ?  What  is  the 
leading  case  on  the  subject  ? 

A, — ^A  faithful  report  of  a  debate  in  Parliament  is  privileged,  and  so 
are  comments  thereon  by  the  press,  if  made  in  an  honest  and  fair  spirit. 
The  leading  case  is  Wasm  v.  Walter  (L.  Bep.  4  Q.  B.  73). 
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Qaestion. — ^What  is  the  derivation  and  meaning  of  the  term  ''Nisi 
Prius,"  as  applied  to  the  courts  holden  for  the  trial  of  causes  in  the 
superior  oonrts  of  Westminster  Hall  ? 

Answer. — ^There  was  a  sort  of  real  action  called  an  assize  (now 
abolished)^  which  was  tried  in  the  very  county  in  which  the  land  in 
qoestbn  lay,  by  judges  osXL&di  jtistices  of  assize.  The  statute  of  Nisi  Prius 
(13  Edw.  1,  c.  30)  therefore  enacted  that  these  justices  should  try  other 
issues,  return  the  verdicts  into  the  court  above,  and,  in  order  to  enable 
them  to  do  so,  the  writ  of  venire  (also  abolished)  was  altered,  and  instead 
of  ordering  the  sheriff  to  bring  the  jurors  to  the  court  at  Westminster,  he 
was  ordered  to  do  so  on  a  certain  day  Nisi  Prius,  i.e.,  unless  before  that 
day  the  justices  of  assize  came  into  the  county,  for  then  the  statute 
rendered  it  his  duty  to  return  the  jury,  not  to  the  court,  but  to  the  justices 
of  assize.    Hence  it  is  that  judges  are  said  to  sit  at  Nisi  Prius,  and  trials 
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to  take  place  at  the  assizes :  (Sm.  Act.  edit,  by  FouIkeB,  134.)  By  sect.  16 
of  the  Judicature  Act,  1878,  the  jurisdiction  of  the  courts,  created  by 
Oommissioners  of  Assize,  is  transferred  to  the  High  Court  of  Justice. 

Q.^Who  are  the  proper  parties  to  decide  questions  of  fact  in  actions 
brought  in  the  High  Court  of  Justice,  and  who  are  the  proper  parties  to 
decide  questions  of  law  in  the  same  court  ? 

.  ^i. — ^When  the  case  is  heard  before  a  jury  questions  of  fact  are  decided 
by  them ;  but  the  presiding  judge  explains  to  them  the  questions  which 
require  their  determination,  and  decides  or  reserves  points  of  law  arising 
on  the  trial,  but  an  action  may  be  tried  before  a  judge  or  judges  or  before 
a  judge  sitting  with  assessors,  or  before  an  official  or  special  referee  with 
or  without  assessors :  (Ord.  XXXVL,  r.  7a.)  A  case,  or  points  in  a  case, 
reserved  at  the  trial  is  argued  before  a  divisional  court  of  the  High  Court : . 
(Judicature  Act,  1878,  s.  46.) 

'  Q, — ^When  is  a  cause  now  heard  before  a  jury  ? 

A. — ^By  Order  XXXVI.,  r.  2,  in  actions  of  slander,  libel,  false  imprison- 
ment,  malicious  prosecution,  seduction,  or  breach  of  promise,  either  party 
can  claim  a  jury. 

By  rule  3  causes  or  matters  assigned  by  the  principal  Act  to  the 
Chancery  Division  are  tried  by  a  judge  without  a  jury,  unless  otherwise 
ordered. 

By  rule  4  the  court  or  a  judge,  if  it  appear  desirable,  may  direct  a  trial 
without  a  jury  of  any  question  or  issue  of  fact,  or  partly  of  fact  and 
partly  of  law,  arising  in  any  cause  or  matter  which,  previously  to  the 
passing  of  the  principal  Act,  could  without  consent  of  parties  have  been 
tried  without  a  jury. 

So,  by  rule  5,  of  any  cause,  matter,  or  issue  requiring  any  prolonged 
examination  of  documents  or  accounts,  or  any  scientific  or  local  investiga- 
tions, which  cannot  be  conveniently  made  with  a  jury. 

By  rule  6,  in  any  other  cause  or  matter,  on  application  of  either  party, 
an  order  will  be  made  for  trial  with  a  jury.  In  all  other  cases  it  will  be 
ordered  to  be  tried  by  a  judge  without  a  jury :  (lb,,  r.  7,  (a).) 

When  entitled  to  a  jury,  either  party  may  give  notice  for  a  spedal 
jury  :  {lb.,  r.  7,  (b),  (c).) 

Q. — ^If  points  of  law  arise  at  Nisi  Prius,  and  are  reserved  by  the  judge, 
state  the  usual  steps  by  which  they  are  subsequently  disposed  of. 
.  A, — ^The  solicitor  bespeaks  a  copy  of  the  judge's  notes  made  at  the 
trial,  sets  down  the  action  on  motion  for  judgment  and  gives  notice  thereof 
to  the  other  parties.  The  point  is  argued  on  the  motion,  and  decided  by 
the  court,  wnich  is  usually  placed  in  die  same  condition  as  the  judge  was 
before  whom  the  point  arose :  (see  Ord.  XL.,  r.  2.) 

Q*— What  is  the  meaning  of  '^  withdrawing  a  juror,"  and  what  effect 
has  it? 

A, — ^When  neither  party  feels  sufficient  confidence  to  persevere  till 
verdict,  the  judge  at  the  trial  frequently  recommends  the  parties  to  with- 
draw a  juror.  If  the  parties  consent,  a  juror  is  withdrawn  from  his  fellows, 
and  the  rest  are  discharged.  It  seems  this  puts  an  end  to  the  action  ;  and 
if  the  plaintiff  afterwards  continue  it,  or  commence  another  for  the  same 
cause,  the  court,  upon  application,  will  stay  the  proceeding.  •  But  if, 


TRIAL  AND  PBOCEEDIKGS  TO  JUDOMEKT.  Il9 

instead  of  moving  to  stay  the  second  action,  the  defendant  allow  it  to 
proceed,  it  will  be  no  objection  at  the  trial ;  (Chit.  Arch.  376.  13th  edit. ;' 
Sm.  Act.  147,  2nd  edit,  by  Fonlkes.) 

Q. — In  actions  npon  contracts  for  damages,  kc,  where  some  of  the 
defendants  let  judgment  go  by  default  and  others  plead,  and  upon  the  trial 
the  verdict  is  found  for  one  or  all  of  the  defendants  who  pleaded,  would 
the  jury  proceed  to  assess  damages  against  the  defendants  who  suffered 
judgment  to  go  by  default,  or  what  would  be  the  result  ? 

A» — In  such  a  case  the  plaintiff  cotdd  not  formerly  assess  damages  or 
obtain  final  judgment  against  those  who  had  allowed  judgment  to  go  by 
default  (see  Arch.  New  Pract.  64,  65,  2nd  edit.),  as  he  must  still  have 
proved  the  joint  liability  of  all  the  defendants  at  the  trial  (see  BoyUs  v. 
Webster,  21  L.  J.  N.  8.  202) ;  but  now  damages  against  the  defaulting 
defendant  will  be  assessed  at  the  same  time  with  the  trial  of  the  action  or 
issues  therein  against  the  other  defendants,  unless  otherwise  directed : 
(Ord.  XXVH,  r.  5.) 

Q. — ^Explain  the  difference  between  a  verdict  and  a  judgment. 

A, — ^A  verdict  is  the  unanimous  decision  of  the  jury  on  the  point  or 
issue  submitted  to  them.  It  is  either  gemral  for  the  plaintiff  or  defen- 
dant, or  special,  stating  all  the  facts  of  the  case,  and  leaving  it  to  the 
court  to  pronounce  the  proper  judgment :  (see  Holth.  L.  D.  2nd  edit.) 
Judgment  is  the  sentence  of  the  law  upon  the  matter  appearing  from  the 
previous  proceedings  in  the  suit. 

Q. — Is  there  any  difference  in  effect  of  the  plaintiff  being  nonsuited, 
and  a  verdict  for  the  defendant  ? 

A, — ^Formerly  in  case  of  nonsuit  the  plaintiff  might  bring  a  fresh  action 
which  he  could  not  in  case  of  verdict ;  but  now,  unless  otherwise  directed, 
a  nonsuit  has  the  same  effect  as  a  judgment  for  the  defendant,  but  in  case 
of  mistake,  surprise,  or  accident,  it  may  be  set  aside  upon  terms :  (Ord. 
XLI.,  r.  6,  1875.)  As  there  is  no  provision  in  the  new  rules  as  to  this, 
by  Ord.  LXXTT.,  r.  2,  the  present  procedure  and  practice  remain  in  force. 

Q. — ^To  a  statement  of  claim  claiming  100/.  defendant  pleads :  First, 
except  as  to  30/.  never  indebted  ;  second,  as  tq  30/.  payment  into  court- 
in  satisfaction.  The  plaintiff  joins  issue  on  the  first  plea,  and  takes  the 
30/.  out  of  court  in  satisfaction  of  so  much  of  the  claim.  At  the  trial 
the  plaintiff  fails  to  prove  any  debt  due  beyond  the  30/.  For  whom 
should  the  judgment  be  entered,  and  to  what  costs  will  each  party  be 
entitled  9 

A, — ^If  the  judge  does  not  at  the  trial  order  judgment  to' be  entered  for 
the  defendant,  he  should  apply  by  motion  for  judgment,  for  he  has  the 
ver^ot :  (Ohit.  Arch.  382,  Idth  edit.)  The  plaintiff  was  formerly  entitled 
to  costs  up  to  instructions  for  plea,  but  now  these  would  be  in  the  discre- 
tion of  the  court.  If  the  cause  is  tried  by  jury,  the  defendant  is  entitled 
to  the  subsequent  costs  unless  the  court  otherwise  orders. 

Q. — If  evidence,  legally  inadmissible,  be  received  on  a  trial,  what  remedy 
has  the  party  injured  thereby  ? 

A. — tt  the. reception  of  the  evidence  was  objected  to  by  the  counsel  for 
the  opposite  party,  the  court  will  grant  a  new  trial  if  asked  for. 
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Q>— What  is  the  law  as  to  granting  a  new  trial  by  reason  of  the  ruling 
of  a  judge  as  to  the  necessity  of  a  stamp  or  the  sufficiency  of  a  stamp 
on  any  docoment  ? 

A, — ^By  Order  XXXIX.,  r.  8,  it  is  provided  that  no  new  trial  shall  be 
granted  by  reason  of  the  ruling  of  any  judge  that  the  stamp  upon  any 
document  is  sufficient,  or  that  it  does  not  require  a  stamp. 

Q.— -State  generally  some  of  the  cases  in  which  the  court  will  grant  a 
new  trial ;  and  mention  in  actions  for  the  recovery  of  debts  what  is  the 
amount  recovered  under  which  a  common  motion  for  a  new  trial  is 
prohibited. 

A. — ^New  trials  are  granted  for  misdirection  by  Hie  judge  to  the  jury 
in  point  of  law,  or  for  the  improper  rejection  or  admission  of  evidence  by 
the  judge,  if  substantial  wrong  or  miscarriage  is  thereby  occasioned ; 
where  the  verdict  is  against  evidence ;  for  defa^t  in  the  jurors ;  for  small- 
ness  of  damages,  or  for  excessive  damages.  If  the  amoimt  recovered,  how- 
ever, is  under  twenty  pounds,  the  court  will  seldom  grant  a  new  trial, 
unless  for  fraud  or  misdirection,  or  malpractice,  or  unless  the  action  is 
brought  to  try  some  right.  The  court  may  now  grant  a  new  trial  as  to 
part  only  of  the  matter,  or  as  to  some  only  of  the  parties :  (see  Arch.  New 
Pr.  481^97,  2nd  edit. ;  see  Ord.  XXXIX.,  r.  6.) 

Q.— What  is  the  judicial  interpretation  of  the  phrase  "against  the 
weight  of  evidence  "  ? 

A. — ^The  evidence  must  have  been  such  that  undoubtedly  the  jury 
ought  to  have  come  to  a  different  conclusion,  and  that  they  are  so 
manifestly  and  clearly  wrong  that  there  has  been,  in  fact;,  a  miscarriage 
of  justice :  {Jenkins  v.  Morris,  14  Oh.  Div.  684 ;  Joyce  v.  Metropolitan 
Board  of  Works,  44  L.  T.  Bep.  811.) 

Q.— Within  what  time  after  verdict  or  nonsuit  must  application  be 
made  for  a  new  trial  ? 

A. — ^If  the  trial  has  taken  place  in  London  or  ^liddlesez,  an  eight 
days'  notice  of  motion  must  be  served  within  eight  days  after  the  trial ; 
if  elsewhere,  within  seven  days  after  the  then  circuit  sittings,  vacation 
not  to  be  reckoned.  The  application  must  be  made  to  the  Oourt  of 
Appeal  if  the  case  had  been  tried  by  a  judge  without  jury:  (Ord, 
XXXIX.,  r.  4.) 

Q. — ^Is  there  any  appeal  from  a  judgment  of  a  divisional  court  on  an 
application  for  a  new  trial,  or  on  motion  for  judgment  ? 

A, — ^There  is  an  appeal  to  the  Oourt  of  Appeal  from  any  judgment  or 
order  of  the  High  Oourt,  or  of  any  judge  or  judges  thereof,  save  as 
in  the  Act  mentioned :  (a)  (1873  Act,  s.  19.) 

Q. — ^When  a  plaintiff  has  proceeded  to  trial  and  has  obtained  a  ver£ct, 
which  is  afterwards  set  aside  and  a  new  trial  obtained,  and  the  plaintiff 

(a)  Jndioatore  Act,  1873,  s.  45.  The  judgment  of  a  divisional  court  upon  an 
appeal  from  an  inferior  court  is  to  be  final,  unless  leave  to  appeal  be  given.  By  sect. 
47  the  judgment  of  the  Court  for  Grown  Oases  Reserved  is  finid.  By  sect.  49, 
no  appeal  lies  except  with  leave  from  any  judgment  or  order  made  by  consent  or 
as  to  costs  only  which  by  law  are  left  to  the  discretion  of  the  court.  By  sect.  50, 
an  appeal  does  not  lie  direct  to  the  Court  of  Appeal  from  an  order  made  at  chambers 
without  leave 
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does  not  give  fresh  notice,  what  steps  should  the  defendant  take  to  ter- 
minate the  cause  ? 

A. — ^There  is  no  mode  of  compelling  the  plaintiff  to  proceed  to  trial ; 
but  the  defendant,  if  he  will,  may  take  the  cause  down  to  trial  by  proviso, 
or  if  the  rule  were  granted  to  either  party  on  payment  of  costs,  and  he 
has  not  paid  them,  the  other  party  may  move  to  discharge  it :  (see  Ohit. 
Arch.  1501,  12th  edit. ;  Oakley  v.  Ooddeen,  2  L.  T.  Bep.  N.  8.  432.) 

Q. — ^Where  a  plaintiff  takes  a  record  down  for  trial  at  the  assizes,  but 
the  cause  goes  oyer  by  reason  of  the  judge  not  reaching  it,  or  not  being 
able  to  try  it,  can  the  defendant  give  the  plaintiff  notice  to  proceed  ?  If 
not,  what  remedy  has  he  to  make  an  end  of  the  cause  ? 

A, — The  defendant  cannot  give  the  plaintiff  notice  to  proceed  in  this 
case,  for  the  plaintiff  is  not  in  fault :  (12  Jur.  520.)  And  the  defendant 
has  no  remedy,  but  must  wait  until  the  cause  be  called  on  and  tried ; 
{Ham  V.  Greg,  6  B.  &  0.  125  ;  Ohit.  Arch.  1500,  12th  edit.) 
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Q^estum,^^Sia.ie  the  different  kinds  of  judgments, 
^n^^^.— Judgments  are  either  interlocutory  or  final :  (see  Sm.  Act. 
179,  10th  edit.) 

Q. — ^What  is  the  difference  between  interlocutory  and  final  judgment  ? 

A. — ^An  interlocutory  judgment  is  one  given  in  the  course  of  the  action, 
and  does  not  terminate  it.  Thus,  if  the  defendant  suffers  judgment  by 
default  or  confession,  and  the  demand  sued  for  be  unliquidated  damages, 
the  judgment  given  is  interlocutory,  because  the  court  knows  not  what 
damages  the  plaintiff  has  sustained,  which  must  be  ascertained  as  stated 
infrd.  A  final  judgment  puts  an  end  to  the  action :  (see  Bm.  Act.  167, 
2nd  edit,  by  Foulkes.) 

Q. — ^Mnst  there  be  both  sorts  of  judgments  in  all  cases  ? 

il.-^No ;  where  the  amount  sued  for  is  liquidated,  judgment  by  default 
or  on  confession,  &c.,  is  final.  8o  if  the  amount  sued  for  be  damages,  yet 
if  the  cause  goes  to  trial  and  a  verdict  pass  for  the  plaintiff,  the  jury 
would  then  assess  the  amount  of  damages,  for  which  final  judgment  may 
be  signed :  (see  Ohit.  Arch.  790,  &o,,  13th  edit.) 

Q. — ^Interlocutory  judgment  is  signed  on  a  claim  for  unliquidated 
damages ;  what  is  the  course  of  proceeding  ? 

A. — ^The  plaintiff  must  first  get  the  damages  assessed  before  the  sheriff 
on  a  writ  of  inquiry,  then  sign  final  judgment  for  the  amount  assessed. 
But  the  court  or  a  judge  may  order  that  the  damages  be  ascertained  in 
any  way  in  which  any  question  arising  in  an  action  may  be  tried: 
Ord.  XXVH,  r.  4.) 

Q, — ^What  is  a  writ  of  inquiry,  and  when  directed,  and  how  obtained  ? 

A. — It  is  a  writ  directed  to  the  sheriff,  commanding  him  to  summon  a 
jury  and  inquire  into  the  amount  of  damages  due  from  the  defendant  to 
the  plaintiff  in  an  action.     This  writ  is  necessary  where  the  judgment  is 
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interlocutory,  and  the  damage  sustained  cannot  be  ascertained  by  the 
master,  and  no  other  way  is  specially  ordered.  It  is  engrossed  on  parch- 
ment, sealed  and  indorsed,  and  left  with  the  sheriff's  deputy.  The  sheri£P, 
in  the  execution  of  the  writ,  sits  by  deputy,  and,  when  the  damages  are 
assessed,  the  inquisition  is  returned  to  the  court  above,  and  final  judgment 
signed :  (Chit.  Arch.  807,  13th  edit. ;  Sm.  Act.  154,  2nd  edit,  by 
Foulkes.) 

Q. — ^When  the  damages  are  to  be  assessed  by  the  master,  what  steps  are 
to  be  taken  to  obtain  the  inquiry  ? 

A, — Although  the  application  may  be  made  to  the  court,  in  practice  it 
is  usually  made  to  a  judge  at  chambers  on  summons.  After  the  order  is 
made  and  served,  the  plaintiff's  solicitor  obtains  an  appointment  with 
the  master,  and  serves  it  on  the  defendant's  solicitor.  Each  party  then 
attends  before  the  master  with  his  witnesses  "(if  any)  and  the  master,  after 
hearing  the  evidence,  assesses  the  damages :  (Ord.  XXX  VL,  r.  57 ; 
Ettison  Y.  Evans,  21  L.  J.  817,  Q.  B.) 

Q. — ^When  action  in  debt  is  brought  upon  a  bond  in  a  penalty  con- 
ditioned for  the  performance  of  covenants,  or  for  the  faithful  conduct  of  a 
party,  and  the  defendant  does  not  plead,  but  suffers  judgment  by  default, 
what  steps,  if  any,  should  be  taken  by  the  plaintiff  before  the  execution 
can  be  issued  under  the  judgment  ?  (a) 

A, — The  plaintiff  should  assign  breaches,  and  proceed  to  get  the 
damages  assessed  thereon  under  a  writ  of  inquiry.  The  judgment  is 
entered  up  for  the  amount  of  the  penalty,  yet  the  plaintiff  can  only  issue 
execution  for  the  amount  of  the  damages  sustained,  assesssed  as  above 
mentioned :  (see  8  &  9  Will.  3,  c.  11,  s.  8;  Chit.  Arch.  817,  &c.,  13th 
edit.)  • 

Q. — ^In  what  class  of  actions  can  a  plaintiff  obtain  under  the  Judicature 
Acts  speedy  judgment  (where  the  defendant  has  appeared)  without  the 
delay  of  a  trial,  and  what  steps  should  he  take  in  order  to  do  so ;  and  how 
can  the  defendant  defeat  sucSi  steps  ? 

A, — ^When  the  wiit  is  specially  indorsed  under  Order  m.,  r.  6,  plaintiff 
on  affidavit  by  himself  or  by  any  other  person  who  can  swear  positively  to 
the  facts  verifying  the  cause  of  action  and  the  amount  claimed  (if  any), 
and  stating  that  in  his  belief  there  is  no  defence  to  the  action,  may  apply 
to  a  judge  for  liberty  to  enter  final  judgment  for  the  amount  indorsed, 
which  the  judge  may  order,  unless  the  defendant  satisfies  him  that  he  has 
a  good  defence  on  the  merits,  or  disclose  such  facts  as  may  be  deemed 
sufficient  to  entitle  him  to  defend :  (see  Ord.  XIV.,  r.  1.) 

Q.— 'When  an  action  is  brought  upon  a  writ  specially  indorsed  to 
recover  100/.  with  interest,  and  between  the  issuing  of  the  writ  and 
judgment  the  defendant  pays  50/.,  for  what  amount  should  judgment  be 
signed  ? 

(a)  Also  put  thns :  A  banker,  on  taking  a  olerk  into  his  employment,  requires  him 
to  find  aeonrtty,  by  bond,  for  his  faithful  conduct.  A.  enters  into  a  bond  in  the  penalty 
of  6001,  oonditional  for  the  faithful  conduct  of  the  clerk  in  the  banker's  service ;  the 
olerk  misapplies  money,  and  the  banker  sues  A.  upon  the  bond ;  A  lets  judgment  go 
by  default.  Can  the  plainti£f  under  such  judgment  at  onoe  issue  execution,  or  must 
he  take  any,  and  irhat,  previous  stepa  ? 
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^.— Jadgment  may  be  either  entered  up  for  the  bdlAnoe  or  for  the  full 
amount  claimed ;  but  in  the  latter  case  execution  should  only  issue  for  the 
amount  really  due. 

Q. — ^How  soon  may  a  Buccessful  party  enter  up  judgment  after  trial  in 
or  out  of  term,  and  how  can  that  time  be  shortened  or  enlarged  ? 

A. — When  the  judge  directs  judgment  to  be  entered  for  either  party  at 
or  after  the  trial,  judgment  may  be  signed  and  execution  issued  at  once, 
unless  otherwise  ordered ;  but  the  judge  may  at  the  trial  adjourn  the  case 
for  further  consideration  or  leave  any  party  to  move  for  judgment :  (a) 
(Ord.  XXXVL,  r.  39.)  So  if  the  defendant  wishes  to  stay  judgment,  &o., 
and  move  for  a  new  trial,  &c.,  he  may  apply  to  the  judge  or  sheriff  at  the 
trial,  or  to  a  judge  at  chambers  on  gummons  for  tlus  purpose :  (see  Ohit. 
Arch.  1112,  13th  edit. ;  8m.  Act.  157,  2nd  edit,  by  Foulkes.) 

Q,t — ^What  were  the  proceedings  under  the  Common  Law  Procedure  Act, 
1852,  in  lieu  of  judgment,  as  in  case  of  a  nonsuit  ? 

A. — Where  the  plaintiff  neglected  to  bring  the  issue  on  to  be  tried 
within  the  proper  time,  the  defendant  might  give  him  twenty  days'  notice 
to  do  so  at  the  sittings  or  assizes  (as  the  case  might  be)  next  after  the 
expiration  of  such  notice,  and  if  the  plaintiff  made  default  the  defendant 
might  suggest  that  on  the  record,  and  sign  judgment  for  his  costs  :  (see  15 
&  16  Vict.  c.  76,  s.  101.)  (&) 

Q, — What  is  the  effect  of  the  death  of  a  sole  plaintiff  or  defendant 
after  trial  and  before  judgment  ? 

ii.-*The  death  of  either  party  between  the  verdict  or  the  finding  of  the 
issues  of  fact  and  the  judgment  is  no  abatement  of  the  action,  and  the 
judgment  may,  in  such  case,  be  entered  notwithstanding  the  death: 
(Ord.  XVU.,  r.  1.) 

Q.— State  the  effect  of  the  bankruptcy  of  either  plaintiff  or  defendant 
upon  a  suit. 

^.-^The  bankruptcy  of  the  plaintiff  in  any  action  which  the  trustee 
might  maintain  for  the  benefit  of  the  creditors  cannot  be  pleaded  in 
defence  unless  the  trustee  decline  to  continue  and  give  security  for  the 
oostfl  thereof  within  such  time  as  the  judge  may  order.  If  the  trustee 
continue,  he  must  obtain  an  order,  as  stated  in  the  last  answer. 

On  the  other  hand,  where  the  defendant  becomes  bankrupt,  the  Court 
of  Bankruptcy  may,  after  petition  presented,  restrain  actions,  &c,,  for 
debts  provable  under  the  bankruptcy,  or  allow  them  to  proceed  upon 
terms ;  and  if.  the  bankrupt  obtains  his  order  of  discharge,  of  course  it 
may  bo  pleaded  in  bar  (46  &  47  Vict.  c.  52,  ss.  10,  30) ;  and  this  right 


(a)  The  plaintiff  may  set  down  the  action  on  motion  for  judgment  within  ten  days 
after  the  trial :  after  that  any  party  can  do  bo  within  a  year  after  becoming  entitled 
80  to  do :  (Ord.  XL.,  rr.  2  and  9.) 

(6)  But  the  defendant  may  now  give  notice  of  trial,  or  move  to  diamiss  for  want  of 
proaecntion,  if  the  plaintiff  omits  to  do  so  within  six  weeks  after  the  dose  of  the 
pleadings,  or  within  such  extended  time  as  a  court  or  judge  may  allow:  (Ord. 
XXXVI.,  r.  12.)  And  if  the  pUintiff  omit  to  enter  the  action  for  trial  in  London  or 
Middlesex  by  the  day  after  giving  notice,  the  defendant  within  four  days  may  do  so: 
{Ib.f  r.  20.)    In  country  cases  either  party  may  enter  the  action  for  trial :  (i6.,  r.  22.) 
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to  restrain  has  not  been  varied  by  the  new  Acts :  (see  Be  Alexander  Collie 
and  Company  ;  Charley's  Pract.  Oas.,  p.  71.) 

Q. — ^In  what  cases  was  the  registration  of  a  judgment  necessary,  and 
what  advantages  attended  the  doing  so,  and  how  was  the  same  registered  ? 

A, — All  judgments  entered  up  before  the  29th  July,  1864,  (a)  must,  to 
bind  lands  in  the  hands  of  purchasers  and  mortgagees,  have  been  registered ; 
and  if  between  July,  1860,  and  that  date,  a  writ  of  execution  must  also 
have  been  issued,  registered,  and  executed  within  three  months  from  its 
registration,  and  re-registration  every  five  years  is  required.  The  judg- 
ment was  registered  by  leaving  a  memorandum  containing  the  name, 
abode,  and  description  of  the  debtor,  the  amount  of  the  debt,  &c.,  and 
other  particulars,  with  the  senior  master  of  the  Common  Pleas:  (see 
1  &  2  Vict.  0.  110 ;  23  &  24  Vict.  c.  38 ;  27  &  28  Vict.  c.  112.) 

Q.— -A  person  against  whom  judgment  has  been  obtained  in  an  English 
court  resides  in  Ireland  or  Scotland.  Are  there  any,  and  what,  means  of 
enforcing  the  judgment  against  him  there  ? 

A.'^Yes ;  the  judgment  may  be  registered  in  the  Irish  or  Scotch  court, 
and  it  will  then  have  the  effect  of  a  judgment  of  the  court  in  which  it  is 
registered,  and  may  be  enforced  accordingly :  (31  &  32  Vict.  o.  54,  ss.  1 
and  2.) 

(2.«-Suppose  an  action  in  debt  on  a  money  bond  to  secure  one  sum  of 
money  payable  at  one  time,  and  a  similar  action  to  recover  a  sum  pay- 
able by  instalments,  and  a  similar  action  for  non-performance  of 
covenants,  and  judgment  by  default  obtained  in  each  action,  is  there 
any,  and  what,  difference  in  the  steps  to  be  taken  before  the  plaintiff  can 
issue  execution  ? 

A. — In  actions  in  debt  on  bond,  to  secure  a  gross  sum  of  money  payable 
at  one  time,  the  plaintiff  may  issue  execution  on  the  judgment  by  default, 
without  taking  any  primary  steps.  But  in  actions  on  a  bond  conditioned 
for  payment  of  money  by  instalments  (b)  or  for  non-performance  of  cove- 
nants, the  plaintiff  must  first  assign  breaches,  and  proceed  to  get  his 
damages  assessed  by  writ  of  inquiry  (unless  otherwise  ordered)  before  he 
can  issue  execution.  The  subject  is  governed  by  stat.  8  &  9  Will.  3,  c.  11, 
8.  8,  as  stated  ante,  p.  122.) 

Q. — ^When  two  or  more  persons  are  joined  as  plaintiffs  in  an  action,  and 
one  of  them  only  has  a  right  to  recover,  state  what  course  may  be  adopted 
in  respect  of  judgment  and  costs. 

A» — ^The  misjoinder  of  parties  is  not  now  fatal ;  but  the  court  or  a  judge 
may  order  any  of  them  to  be  struck  out  at  any  time  on  such  terms  as  are 
just:  (Ord.  XVL,  r.  11.) (c) 

Q. — ^In  how  short  a  period  can  judgment  be  obtained  when  all  the  pro- 
ceedings are  by  default  ?  and  what  is  necessary  to  enable  the  plaintiff  to 
sign  judgment  9 

(a)  As  to  jadgmentB  entered  up  after  the  above  date,  see  post,  Div.  Gony.  tit. 
^  Charge  by  Judgment.*' 

(b)  The  following  qaestion  is  answered  by  the  above :  Is  a  judgment  on  a  money 
bond  interlocutory  or  final  ? 

(c)  So  any  necessary  parties  may  be  added,  but  if  plaintiffs  only  with  their  con« 
sent:  (lb,) 
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A. — ^If  tlie  writ  is  specially  indorsed  under  Ord.  III.,  r.  6,  in  default 
of  appearance,  the  plaintiff  may,  on  filing  an  affidavit  of  service  or  of 
notice  in  lieu  of  service,  sign  final  judgment,  and  issue  execution  at 
ODce  :  (Ord.  XllL,  rr.  2  and  3.)  If  the  writ  is  not  specially  indorsed,  but 
the  claim  is  for  a  debt  or  liquidated  demand  only,  and  the  defendant  does 
not  appear,  the  plaintiff  may,  on  filing  a  proper  affidavit  of  service  or 
notice  in  lieu  of  service,  and  a  statement  of  claim,  enter  final  judgment  at 
the  expiration  of  ten  days  for  the  amount  (not  exceeding  the  sum  indorsed 
upon  the  writ)  with  costs  to  be  taxed  :  {lb.,  r.  12  ;  Ord.  XXVII.,  r.  2.)  If 
the  claim  is  for  detention  of  goods  or  damages,  plaintiff  signs  interlocutory 
judgment  and  issues  writ  of  inquiry  to  assess  value  of  the  goods  or 
damages,  unless  otherwise  ordered  to  be  assessed :  {lb.  r.  5.) 


COSTS. 

Question.'^WhBi  is  the  meaning  of  *'  Costs  in  the  cause,'*  and  of  "  Costs 
in  any  event  V 

Ar\fiwer. — Costs  in  the  cause  are  those  which  are  properly  incurred,  and 
which  are  usually  awarded  to  the  successful  litigant  in  the  cause.  Costs 
in  any  event  are  costs  given  on  some  interlocutory  application  to  which 
the  party  is  entitled,  whatever  may  be  the  result  of  the  cause :  (Pat.  & 
Mac.  Pr.  470,  &c.) 

Q. — ^Explain  the  distinction  of  ''costs  as  between  attorney  and  client," 
and  "costs  as  between  party  and  party." 

A, — ^In  taxing  costs  as  between  "  attorney  and  client,"  the  taxing  officer 
allows  all  reasonable  professional  charges,  whether  for  attendance,  advice, 
or  otherwise,  incident  or  properly  auxiliary  to  the  subject-matter. 

In  taxing  costs  as  between  "  party  and  party,"  only  those  charges  are 
allowed  as,  in  the  opinion  of  the  taxing  officer,  were  not  only  reasonable, 
but  strictly  necessary. 

Q. — ^What  is  the  meaning  of  double  costs  ? 

A. — ^The  mode  of  computing  double  costs  is  thus  :  First,  the  amount 
of  the  single  costs,  including  the  expenses  of  witnesses,  counsers  fees,  &c., 
is  ascertained ;  and  then  one-half  of  that  amotmt  is  added  to  it,  and  the 
two  sums  constitute  what  are  called  double  costs.  The  stat.  5  &  6  Vict. 
c  97,  however^  takes  away  the  right  to  double  costs  in  most  cases,  and  in 
lieu  thereof  costs  between  party  and  party  are  to  be  recovered,  and  no 
more:  (Chit.  Arch.  429,  13th  edit.) 

Q.— How  is  the  right  to  costs  in  an  action  now  determined — 

1.  When  it  is  tried  by  a  judge  without  a  jury  ? 

2.  When  it  is  tried  by  a  judge  and  jury  ? 

A . — ^These  costs  are  now  in  the  discretion  of  the  court,  but  when  any 
action  or  issue  is  tried  with  a  jury  the  costs  foUow  the  event,  unless 
the  judge  who  tried  the  case,  or  the  court,  for  good  cause,  otherwise 
orden :  (Ord.  LXV.,  r.  1.)  (a) 

(a)  A  judge  at  chunben  cuinot  make  the  order:  {Baker  v.  Oakes,  46  L.  J.  246.) 
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Q.-»Btate  the  principal  alteration  in  the  law  as  to  costs  made  by  the 
Judicature  Acts  and  Boles. 

A. — ^The  principal  alteration,  as  above  stated,  is  that  which  gives  the 
Supreme  Oourt  a  general  discretionary  power  as  to  costs ;  in  equity  it  has 
always  been  so,  but  conmion  law  costs  were,  as  a  general  rule,  given  to  the 
successful  party  by  virtue  of  a  series  of  statutes  commencing  with  the 
Statute  of  Gloucester  (6  Edw.  1,  c.  1),  which  first  gave  costs  eo  nomvie  to 
a  plaintiff  recovering  damages.  But  nothing  contained  in  the  Act  or 
Bules  shall  deprive  an  executor,  administrator,  trustee,  or  mortgagee, 
who  has  not  acted  unreasonably,  of  any  right  to  costs  out  of  a  particular 
estate  or  fund  to  which  he  would  be  entitled  according  to  the  rules 
hitherto  acted  on  in  the  Chancery  Division  :  (Ord.  LXV.,  r.  1 .) 

Q. — ^In  what  cases  may  ypu  compel  a  plaintiff  to  give  security  for  costs, 
and  when  must  the  application  be  made  ? 

A. — ^Where  the  plaintiff  is  permanently  resident  abroad,  even  although 
he  be  king  of  a  foreign  state,  security  will  be  ordered ;  but  not  when  he 
is  abroad  for  a  temporary  purpose,  or  by  compulsion,  as  in  the  case  of 
naval  and  military  officers :  (8m.  Act,  107,  2nd  edit  by  Foulkes.) 
And  when  'the  plaintiff  sues  for  the  benefit  of  third  parties,  he  will 
generally  be  ordered  to  give  security,  as  where  he  has  assigned  his 
property  in  trust  for  creditors :  (see  Chit.  Arch.,  Idth  edit.,  p.  1142.) 
So  in  suing  for  a  penalty  under  the  Merchandise  Marks  Act  (25  &  26 
Vict.  c.  88,  s.  24) ;  and  in  actions  by  a  limited  joint-stock  company 
without  sufficient  assets:  (25  &  26  Vict.  c.  89,  s.  69.)  As  to  giving 
security  for  costs  under  the  30  &  81  Vict.  c.  142,  see  post,  p.  128. 
Also  in  an  action  to  redeem  under  44  &  45  Vict.  c.  41,  s.  25,  the 
security  now  will  be  of  such  amount,  and  be  given  in  such  times  and 
in  such  manner  and  form  as  the  court  or  judge  may  direct :  (Ord.  LXV., 
r.  6.)  (a) 

Q. — ^Gan  a  plaintiff  resident  in  Scotland  or  Ireland  be  required  to  give 
security  for  costs  ?     State  reasons. 

A. — ^No,  unless  on  special  grounds  a  court  or  judge  shall  otherwise 
order :.  (31  &  32  Vict.  c.  54,  s.  5.) 

Q, — A.  sues  B.  and  0.  in  trespass,  verdict  is  against  B.  and  for  C. 
What  costs  is  A.  entitled  to  ;  and  is  G.  entitled  to  any  costs  ? 

A, — ^If  there  is  no  jury  the  costs  are  in  the  discretion  of  the  court ;  but 
if  there  is  a  jury,  unless  the  court  or  judge  otherwise  order,  A.  will  be 
entitled  to  his  costs  against  B.,  deducting  any  extra  costs  that  have  been 
occasioned  by  making  0.  a  party  ;  and  G.  will  be  entitled  to  his  reasonable 
costs  against  A.,  unless  the  judge  certifies  to  deprive  him  of  them.  If  B. 
and  G.  defended  jointly,  G.  is  only  entitled  to  a  half  of  the  costs ;  but 
if  they  bond  fide  defended  by  separate  solicitors,  he  will  be  entitled  to  the 
whole  of  his  costs  :  (Ghit.  Arch.  427,  13th  edit.) 

Q. — Has  the  judge  the  power  to  deprive  a  successful  litigant  of  his 
costs  ? 

(a)  The  application  formerly  in  ordinary  cases  was  made  before  issue  joined. 
After  issae  joined  it  mnst  have  been  shown  that  the  facts  on  which'  the  defendant 
relied  had  just  come  to  his  knowledge,  and  that  no  step  had  been  taken  by  him  in  the 
cause  subseqaently  to  such  knowledge :  (R.  Q.  22.) 
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A. — Yes,  the  costs  being  in  eyery  case  in  the  discretion  of  the  court, 
except  that  an  executor,  administrator,  trustee,  or  mortgagee,  who  has 
acted  reasonably,  cannot  be  deprived  of  any  right  to  costs  out  of  a 
particular  estate  or  fund  to  which  he  would  be  entitled  according  to  the 
rules  hitherto  acted  upon  in  the  Chancery  Division,  and  when  the  action 
is  tried  by  a  jury  the  costs  will  follow  the  event,  unless  the  judge  who 
tried  the  cause,  or  the  court,  for  good  cause  shown,  otherwise  order : 
(Ord.  LXV.) 

Q." — Is  the  plaintiff  entitled  to  his  costs  in  an  action  of  trespass  (in  the 
superior  courts)  in  which  he  recovers  40«.  damages,  or  is  anything  required 
to  entitle  him  to  such  costs  ?  What  alteration  has  been  made  in  the  law 
with  reference  to  costs  in  actions  for  alleged  wrongs,  in  which  less  than 
10/.  is  recovered? 

A. — ^Formerly  in  actions  of  trespass  or  case,  if  the  plaintiff  recovered 
by  verdict  less  than  40^.  damages,  he  was  not  entitled  to  costs  unless  the 
judge  certified  to  give  him  costs ;  or  unless  a  notice  not  to  trespass  had 
been  given :  (3  &;  4  Vict.  c.  24,  ss.  2,  3.) 

Now  by  the  30  &  81  Vict.  c.  142,  s.  5,  and  46  &  46  Vict.  c.  57,  s.  4, 
if  he  recovers  a  sum  less  than  10/.  in  any  action  founded  on  tort,  whether 
by  verdict,  judgment  by  default,  or  otherwise,  he  is  not  entitled  to  any 
costs  unless  the  judge  certify  on  the  record  that  there  was  sufficient  reason 
for  bringing  the  action  in  the  High  Court,  or  unless  the  costs  are  allowed 
by  rule  or  order ;  but  by  sect.  67  of  the  1873  Act  this  section  only  applies 
to  actions  in  the  High  Court  which  could  be  brought  in  the  County  Court. 
After  contradictory  decisions  by  the  courts,  it  is  now  finally  settled  by 
Garnet  v.  Bradley  (48  L.  T.  Bep.  186)  (an  action  for  slander,  where  the 
majority  of  the  Court  of  Appeal  reversed  the  decision  of  the  Common 
Pleas  Division,  which  latter  was  then  reversed  by  the  House  of  Lords) 
that  21  Jac.  1,  c.  16,  and  3  &  4  Vict.  c.  24,  are  now  repealed. 

Q. — ^In  the  absence  of  the  judge  or  the  court  making  any  order  as  to 
costs,  what  amount  must  a  plaintiff  recover  in  actions  of  tort  and  contract 
respectively,  to  entitle  him  to  costs  ?  Befer,  if  you  can,  to  the  statute 
upon  the  subject. 

A. — Sect.  67  of  the  Judicature  Act,  1873,  embodies  sect.  5  of  the 
County  Court  Act,  1867  (30  &  31  Vict.  c.  142,  amended  by  45  &  46  Vict, 
c.  57,  s.  4),  in  those  actions  which  can  be  tried  in  the  County  Court.  In 
actions  tried  by  jury,  therefore,  the  amount  recovered  must  not  be  less 
than  20/.  in  contract  and  10/.  in  tort  to  entitle  a  plaintiff  to  his  costs 
without  a.oertificate.(a) 

Q. — ^If  a  plaintiff  commence  an  action  in  covenant,  debt,  detinue,  or 
assumpsit  in  the  High  Court,  and  shall  not  recover  20/.,  is  any  step 
necessary  to  deprive  Mm  of  his  costs  ? 

A, — ^No ;  the  defendant  need  not  take  any  step  to  deprive  the  plaintiff 
of  costs,  unless  it  be  a  breach  of  promise  case,  in  which  case  he  should 
apply  to  the  judge  who  tried  the  cause,  or  to  the  court :  (Ord.  LXV.,  r.  1 ; 

(a)  From  the  remarks  of  Mr.  Justice  Field  in  Evans  v.  Edwards  {Law  Times,  24th 
November,  1888),  it  seems  that  when  the  plaintiff  recovers  less  than  20/.  in  contract, 
a  certifleate  moxSd  now  be  given  almost  as  matter  of  coarse  when  there  is  a  fair  and 
reasonable  expectation  that  Ord.  XIV.  will  apply ;  bat  Mr.  Jastice  Matthew  haa  since 
refused  such  an  application :  {Calvert  v.  Davison,  Laiv  Times,  26th  January,  1884.) 
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Chit.  Arch.  420,  13th  edit. ;  Datiby  y.  Latnb,  5  L.  T.  Ejp.  N.  S.  353 ; 
30  &  31  Vict.  c.  142,  s.  5.) 

Q. — What  actions  ought  to  be  brought  in  the  County  Court,  and  what 
penalty  is  imposed  when  an  action  which  ought  to  be  so  brought  is  brought 
in  the  High  Court  ? 

A. — All  actions  of  contract  (saye  breach  of  promise  of  marriage) 
under  20/.,  and  all  actions  of  tort  (save  libel,  slander,  malicious  prosecu- 
tion, or  seduction)  where  the  amount  claimed  is  under  10/.,  should  be 
brought  in  the  County  Court,  otherwise  the  plaintiff  will  not  be  entitled 
to  any  costs  unless  the  judge  certify  on  the  record  that  there  was  sufficient 
reason  for  bringing  such  action  in  the  superior  court,  or  the  court  or 
judge  allows  such  costs :  (30  &  31  Vict.  c.  142,  s.  5,  and  45  &  46  Vict, 
c.  57,  s.  4.) 

Q. — ^In  his  statement  of  claim  the  plaintiff  claims  50/.  for  a  debt,  and 
20/.  for  a  trespass.  The  defendant  pleads  a  denial  of  the  debt  and  pay- 
ment, to  the  first ;  and  not  guilty  and  a  justification,  to  the  second.  The 
plaintiff  obtains  a  yerdict  for  10/.  on  the  first,  payment  being  proved  for 
the  balance.  The  defendant  succeeds  on  the  justification,  and  the  plaintiff 
on  the  plea  of  not  guilty.  There  is  00  certificate  or  order  for  costs.  To 
what  costs,  if  any,  is  each  party  entitled  ? 

A. — ^Where  tried  by  a  jury  the  defendant  will  get  the  costs  of  the  issue 
found  for  him;  but  the  plaintiff  is  deprived  of  costs  by  the  30  &  31 
Vict.  c.  142,  s.  5  :  (see  March.  Costs,  141,  2nd  edit. ;  Gray's  Costs,  54 ; 
Ord.  LXV. 

Q. — ^What  protection  has  been  given  to  defendants  in  actions  for  mali- 
cious prosecution,  illegal  arrest,  libel,  and  other  actions  of  tort,  by  the 
statute  30  &  31  Vict.  c.  142  (County  Courts  Amendment  Act)? 

A, — If  a  defendant  make  an  affidavit  that  the  plaintiff  has  no  visible 
means  of  paying  the  costs  if  he  (the  defendant)  should  obtain  a  verdict, 
a  judge  of  the  court  in  which  the  action  is  brought  may  order  that, 
unless  the  plaintiff  giye  security  for  costs  (to  be  approved  by  a  master) 
or  satisfy  the  judge  that  he  has  a  cause  of  action  fit  to  be  prosecuted 
in  the  High  Court,  all  proceedings  be  stayed ;  or  may  remit  the  cause 
to  a  County  Court  for  trial.  The  cause  will,  in  the  latter  event,  be 
heard  in  the  County  Court,  and  the  costs  of  the  action  subsequent  to 
the  order  will  be  according  to  the  scale  allowed  in  the  County  Courts : 
(sect.  10.)  (a) 

Q. — If  a  plaintiff  in  a  superior  court  prove  a  debt  exceeding  20/.,  but 
the  defendant  prove  a  cross  debt,  by  which  the  balance  due  to  the 
plaintiff  is  reduced  below  20/.,  can  the  plaintiff  recover  his  costs  without 
a  certificate  under  the  County  Courts  Act  ? 

A. — ^No ;  for  the  plaintiff  does  not  recover  20/.  within  the  meaning  of 
the  80  Ac  31  Vict.  c.  142,  s.  5,  as  amended :  (and  see  Beard  v.  Ferry, 
6  L.  T.  Bep.  N.  8.  352,  overruling  Tonge  v.  Chadwick,  25  L.  J.  N.  S. 

(a)  The  following  question  may  be  answered  by  the  above :  In  an  action  of  tort 
brought  in  the  High  Oonrt  by  a  plaintiff  resident  in  England  when  the  defendant 
seeks  to  compel  the  plaintiff  to  give  secnrity  for  costs,  what  allegations  most  his 
affidayit  contain  to  obtain  the  order  for  such  security,  and  how  can  the  plaintiff  resist 
the  application  if  a  prirndfaeU  case  is  made  ont  against  him  ? 


cocTe.  129 

202 ;  but  see  Waleshj  r.  Gouldatone,  14  L.  T.  Eep.  N.  S.  662,  and  Ord. 
LXV.)  And  where  the  defendant  reoovers  on  a  counter-claim,  which  is  not 
a  mere  set-off  or  claim  for  liquidated  damages,  so  that  the  plaintiff  gets 
judgment  for  less  than  20/.,  the  plaintiff  is  entitled  to  the  costs  of  proof 
of  his  daim,  and  the  defendant  to  the  costs  of  proving  his  counter-claim : 
{Stooke  V.  Taylor,  43  L.  T.  200.) 

Q. — ^When  a  plaintiff  in  a  superior  court  recovers  less  than  20/.  on 
contract,  are  there  any  cases  in  which  he  can  recover  his  costs  without 
certificate  or  judge's  order  ? 

A. — ^Tes ;  he  would  be  entitled  to  his  costs  in  a  case  of  breach  of 
promise,  tried  before  a  jury,  unless  otherwise  ordered  by  the  judge  who 
tried  the  cause,  or  the  court. 

Q. — ^A  statement  of  claim  contains  two  claims :  Ist.  For  goods  sold  for 
50/.  2nd.  For  slander,  damage  10/.  The  defendant  pleads  as  to  15/., 
parcel  of  the  first  count,  payment  into  court  of  15/.,  and  denies  the 
residue  of  the  claim.  The  plaintiff  gets  a  verdict  of  a  juxy  for  5/.  on  the 
first  claim  beyond  the  suni  paid  in,  and  the  defendant  succeeds  as  to  the 
residue.  Is  the  plaintiff  entitled  to  costs,  and  if  not,  how  can  he  obtain 
them? 

A. — ^The  plaintiff  will  now  be  entitled  to  costs,  as  he  recovers  20/.  on 
the  claim  in  contract :  (45  &  46  Vict.  c.  57,  s.  4.) 

Q.— When  a  verdict  of  a  jury  has  been  obtained  in  the  Superior  Courts 
for  leaB  than  20/.  on  contract,  and  the  judge  does  not  certify  for  costs, 
what  steps  can  the  plaintiff  take  to  obtain  his  costs,  and  what  would  be 
sufficient  grounds  to  support  his  application  ? 

A, — ^The  plaintiff  must  show,  unless  a  breach  of  promise  case,  to  the 
satisfaction  of  the  court,  or  the  judge  who  tried  the  cause,  that  it  was 
removed  from  the  Oounty  Oourt  by  certiorari,  or  that  there  was  sufficient 
reason  for  bringing  such  action  in  the  High  Oourt ;  and  the  court  or 
judge  may  by  rule  or  order  allow  the  plaintiff  his  costs  :  (see  30  &  31  Vict, 
c.  142,  s.  5,  1873  Act.  s.  67,  and  see  Ord.  LXV.) 

Q. — ^Does  it  make  any  difference  if  the  defendant  suffer  judgment  to  go 
by  default  ?    Or  how  does  the  plaintiff  get  his  costs  ? 

A» — ^By  the  30  &  31  Vict.  c.  142,  s.  5,  judgments  by  default  are  placed 
on  the  same  footing  as  judgments  on  a  verdict,  &g.,  and  the  plaintiff  will 
not  be  entitled  in  such  a  case  to  any  costs  unless  specially  awarded  by  the 
court  or  such  judge. 

Q. — If  an  action  is  brought  to  recover  a  debt  above  20/.,  and  the  defen- 
dant pays  the  plaintiff  the  debt  without  the  costs,  can  the  plaintiff  after- 
wards proceed  to  recover  the  costs  ? 

A. — ^As  costs  are  now  in  the  discretion  of  the  court,  it  would  not  be 
advisable  to  proceed  as  formerly  with  the  action  ;  but  a  summons  should 
be  taken  out,  calling  upon  the  defendant  to  show  cause  why  he  should 
not  pay  the  plaintiff's  costs  to  be  taxed. 

Q- — ^When  is  the  higher  scale  of  [costs  applicable  in  actions  in  the  High 
Gourt? 
ji.-«-When  the  oourt  or  a  judge  so  order  at  the  trial,  hearing,  or 
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farther  oonBideration  of  any  cause  or  matter,  or  at  the  hearing  of  any 
application  therein  on  special  grounds  arising  out  of  the  nature  and 
importance  or  the  difficulty  or  urgency  of  the  case,  or  if  the  taxing 
master,  under  directions  given  him  by  the  court  or  judge,  thinks  such 
allowance  should  be  made  on  such  special  grounds ;  and  in  causes  and 
matters  pending  at  the  time  the  new  rules  came  into  operation  to  which 
the  higher  scale  of  costs  was  applicable,  the  then  scale  applies :  (Ord. 
LXV.,  r.  9.) 

Q. — To  what  cases  does  the  lower  scale  of  costs  apply  in  actions  in 
the  High  Court  ? 

A, — In  all  actions  commenced  after  the  new  rules  come  into  operation 
unless  otherwise  ordered,  and  in  actions  then  pending  where  the  lower 
scale  was  formerly  applicable  :  {lb.,  r.  8.) 

Q. — ^A.  has  an  action  brought  against  him  by  B.,  a  carpenter,  for, 
say,  250^  A.  considers  the  charge  exorbitant,  and  proposes,  through 
his  solicitor,  to  pay  B.  170/.,  and  his  costs  then  incurred.  B.  declines  it. 
This  is  at  an  early  state  of  the  cause,  say,  after  writ  served,  or  after 
statement  of  claim,  and  before  defence.  Is  there  any  mode  by  which  A. 
can  pay  or  offer  to  pay  that  amount  to  B,,  so  as  to  prevent  his  being 
liable  for  costs,  provided  B.  does  not  succeed  in  recovering  more  than 

170/.  ? 

il.— A.  may  now  pay  money  into  court  any  time  after  service  of  the 
writ ;  if  paid  in  before  delivering  a  defence,  he  must  give  notice  thereof : 
(in  the  form  3,  App.  B.)  If  the  action  proceeds  he  must  plead  it  in  his 
defence :  he  is  not  absolutely  entitled  to  costs  now,  but  would  doubtless 
obtain  them  from  the  discretion  of  the  judge :  (see  Ord.  XXTT.) 

Q. — ^If  a  plaintiff  admits  a  defence  arising  after  the  commencement  of 
action,  will  he  have  to  pay  costs ;  and  if  any,  what  costs  ? 

A» — ^The  plaintiff  will  not  have  to  pay  any  costs ;  but  he  may  sign 
judgment  for  his  costs  up  to  the  time  of  pleading  such  defence,  unless  the 
court  or  judge  may  otherwise  order  :  (Ord.  XXTV.,  r.  3.) 

Q. — ^Where  a  plaintiff  or  defendant  obtains  a  rule  for  a  special  jury,  and 
the  party  obtaining  the  rule  and  procuring  the  special  juiy  succeeds  at  the 
trial,  but  omits  to  obtain  the  judge's  certificate  that  it  was  a  cause  proper 
to  be  tried  by  a  special  jury,  what  effect  would  the  want  of  such  certificate 
have  as  to  allowing  the  costs  of  the  special  jury  in  taxing  the  general  costs 
of  the  cause  ? 

A. — ^There  appears  to  be  no  alteration  in  the  old  practice.  The  effect 
is  that  such  party  will  not  be  allowed  the  costs  of  the  special  jury, 
although  he  be  successful  at  the  trial :  (see  Sm.  Act.  130,  2nd  edit,  by 
Foulkes.) 

Q. — ^If  some  issues  are  found  for  the  plaintiff,  and  others  for  the 
defendant,  how  does  it  affect  the  costs,  and  how  do  the  affidavits  of 
increase  differ  to  get  the  witnesses  allowed  to  the  respective  parties  ? 

A, — The  costs  of  any  action  or  issue  tried  by  a  jury  follow  the  finding 
or  judgment  upon  such  issue,  and  are  adjudged  to  the  successful  party, 
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unless  the  judge  who  tried  the  cause  or  the  court  otherwise  orders,  for 
good  cause  shown :  (Ord.  LXV,,  r.  1.) 

In  the  afiSdavits  of  increase  the  party  who  succeeds  upon  the  material 
issue  must  swear  that  his  witnesses  were  necessary  on  the  issue  found  for 
him ;  and  the  unsuccessful  party  must  swear  that  his  witnesses  were 
necessary  on  the  issues  found  for  him  exclusively  and  solely,  and  not  on 
any  of  the  issues  found  against  him :  (Chit.  Arch.  432,  13th  edit. ;  and 
see  Gray's  Costs,  70,  et  seq,) 

Q. — How  are  the  costs  adjusted  in  an  action  in  which  the  plaintiff 
seeks  to  recoyer  100/.,  which  the  defendant  reduces  to  50/.  by  succeeding 
to  the  extent  of  50/.  on  a  defence  of  set-off,  and  the  plaintiff  only  gets  a 
verdict  for  50/.  ? 

A. — The  plaintiff  is  entitled  to  the  general  costs  of  the  cause ;  but  the 
defendant  is  entitled  to  deduct  therefrom  the  costs  of  the  issue  raised  by 
the  defence  of  set-off  which  is  found  for  him,  unless  in  either  case  the 
judge  who  tried  the  cause  or  the  court,  for  good  cause  shown,  otherwise 
order:  (Ord.  LXV.,  r.  l.)(a) 

Q. — ^A  plaintiff  brings  an  action  for  a  liquidated  demand — say  100/. 
for  goods  sold  and  delivered.  Defendant  admits  the  debt,  pays  50/.  into 
court,  and  counter-claims  for  50/.  for  personal  injuries  caused  by  the 
negligence  of  the  plaintiff.  The  jury  give  a  verdict  for  defendant  on  his 
counter-claim  for  40/.  To  what  costs  are  the  plaintiff  and  defendant 
respectively  entitled  ? 

A, — ^The  plaintiff  will  be  entitled  to  his  costs  of  the  action,  except  so 
far  as  they  relate  to  the  defendant's  counter-claim,  whilst  the  defendant 
will  be  entitled  to  his  costs  of  the  counter-claim :  (see  Blake  v.  Appleyard, 
3  Ex.  Div.  195.) 

Q. — In  an  action  brought  by  a  pauper  to  which  three  defences  are 
pleaded,  and  three  issues  joined,  the  defendant  recovers  a  verdict  on  two 
issues,  being  the  material  issues ;  but  the  plaintiff  recovers  on  one  issue, 
though  to  a  certain  extent  an  immaterial  one,  who  will  be  entitled  to  the 
costs ;  and  are  the  plaintiff's  costs  on  the  issues  found  for  him  to  be 
deducted  from  the  defendant's  ? 

A, — ^As  above  seen,  the  costs  of  any  issues,  tried  by  a  jury,  &c.,  are  to 
follow  the  finding  or  judgment,  except  otherwise  ordered.  But  a  pauper 
plaintiff  is  not  obliged  to  pay  costs  to  the  defendant,  interlocutory  or 
final.  And  a  person  admitted  to  sue  in  formd  pauperis  is  not  in  any 
case  entitled  to  costs  from  the  opposite  party,  unless  by  order  of  the  court 
or  a  judge :  (see  Chit.  Arch,  1071,  13th  edit. ;  Sm.  Act.  102,  2nd  edit, 
by  Foulkes  ;  Ord.  XVI.,  rr.  22-31.)  (/>) 

Q. — ^What  is  the  effect  of  withdrawing  a  juror  on  a  trial  as  to  costs  ? 
A, — Each  party  will  have  to  pay  his  own  costs.     The  withdrawal  of  a 
juror  always  puts  an  end  to  the  cause,  and  if  the  action  be  afterwards 

(a)  By  Ord.  LXV.,  r.  27,  anb-seot.  21,  provision  is  made  for  costs  being  set  off  or 
dedaotad,  where  costs  are  payable  by  and  to  a  party. 

(6)  By  Ord.  XYl.,  r.  81,  costs  ordered  to  be  paid  to  a  person  admitted  to  sue  or 
defend  as  a  panper  shall,  unless  the  court  or  a  judge  otherwise  direct,  be  taxed  as  in 
other  cases. 
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proceeded  witli,  the  defendant  may  apply  to  stay  the  proceedings  :  (8m. 
Act.  147,  2nd  edit,  by  Foulkes  ;  Chit.  Arch.  376,  13th  edit.) 

Q.— When  are  executors  or  administrators  liable  personally  to  pay  the 
debt  or  costs  of  an  action  brought  by  or  against  them  ? 

A. — In  actions  brought  by  executors  or  administrators  they  are  now,  by 
stat.  3^4  Will.  4,  c.  42,  s.  31,  made  liable  to  costs  like  other  persons, 
unless  the  court  otherwise  oi'der.  In  actions  against  them,  if  an  executor 
or  administrator  pleads  a  pleading  which  admits  his  character  of  executor. 
&c.,  and  it  be  found  against  him,  the  judgment  will  be  that  the  plaintiff 
recover  against  him  the  debt  or  damages,  and  costs,  to  be  levied  of  the 
goods  of  the  testator,  if  he  has  so  much  in  his  hands,  and  if  not,  then 
the  costs  to  be  levied  of  the  proper  goods  and  chattels  of  the  defendant : 
(see  Gray's  Costs,  2 2 9,  et  seq,)  If  the  defendant  plead  a  plea  which  is 
false  within  his  own  knowledge  (as  ne  ungues  executor  or  administrator  or 
a  release  to  himself  or  the  like),  and  it  be  found  against  him,  the  judg- 
ment is  de  bonis  testatoris  si,  4'C,,  et  si  non,  ^-c,  de  bonis  propriis,  or 
perhaps  unconditionally  d^  bonis  propriis :  (see  Chitty's  Forms,  11th  edit. 
503.) 

Q. — ^When  an  infant  plaintiff  is  nonsuited,  or  has  a  verdict  against  him, 
who  is  liable  to  the  payment  of  costs  ? 

A. — ^The  next  friend  of  the  infant  is  liable  for  the  costs :  (Ohit.  Arch. 
1019,  18th  edit. ;  and  see  Ord.  XVL,  r.  16.) 

Q.-— When  a  judge  grants  an  order  to  examine  witnesses  in  a  cause,  and 
they  afterwards  appear  at  the  trial,  and  are  examined,  what  becomes  of 
the  costs  of  the  commission  ? 

il.— -If  the  interrogatories  are  not  given  in  evidence,  the  costs  of  them 
are  not  allowed :  (Gray's  Gosts,  864 ;  Eidl^  v.  Sutton,  7  L.  T.  Bep.  N.  8. 
698.) 

Q.— Most  the  successful  party  under  an  award  wait  until  the  time  for 
setting  aside  the  award  has  expired  before  he  can  tax  his  costs  ? 

A. — ^No ;  he  may  tax  his  costs  prior  to  the  expiration  of  the  time  for 
setting  aside  the  award :  (Ord.  LXV.,  r.  15.) 

Q.— State  the  result  as  to  costs  when,  in  an  action  of  libel  or  slander, 
the  plaintiff  recovers  only  5^. 

A. — ^When  tried  by  a  jury  the  plaintiff  will  be  entitled  to  his  costs 
unless  the  judge  or  the  court  otherwise  order :  (Ord.  LXV.,  r.  1 ;  Garnet  v. 
Bradley,  ante,  p.  127.)  When  tried  before  the  court  without  a  jury  they 
are  in  the  discretion  of  the  court. 

Q. — ^At  what  stage  of  a  cause  will  a  pluntiff  or*defendant  be  entitled 
to  the  costs  of  briefs,  and  of  otherwise  preparing  for  trial  ? 

A, — ^Not  until  after  issue  joined  and  notice  of  trial  given :  {Freetnan  v. 
Springham,  14  0.  B.  197 ;  s.  c.  8  L.  T.  Bep.  N.  S.  384 :  Curtis  v.  Flatt. 
10  ib.  383  ;  8.  0.  33  L.  J.  255.) 

Q. — ^What  costs  are  usually  allowed  under  a  rule  for  costs  of  the  day  ? 

A, — ^Such  costs  as  have  been  incurred  in  preparing  for  trial,  and  which 
must  be  incurred  again  at  a  future  time  if  the  trial  should  proceed  (Ohit. 
Arch.  1496,  12th  edit.),  such  as  retainer  to  counsel,  resealing  subpoenas. 
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copy  and  service  thereof  on  witnesses,  and,  if  briefs  delivered,  refreshers 
to  counsel,  &c. :  (see  Scott's  Costs.) 

Q.-'What  length  of  notice  at  common  law  of  taxing  costs  is  required  ? 

A . — One  day's  notice,  where  a  notice  is  necessary.  A  copy  of  the  bill 
of  costs  and  affidavit  of  increase  (if  any)  most  also  be  given  to  the  oppo- 
site party  :  (Ord.  LXV.,  r.  16.) 

Q. — ^What  is  the  effect  as  regards  the  recovery  of  costs  as  against  the 
client,  and  as  against  an  adverse  party  respectively,  of  a  solicitor  omitting 
to  take  out  his  certificate  ? 

A, — The  solicitor  cannot  bring  an  action  or  suit  against  the  client  to 
recover  his  fees  or  disbursements  for  business,  &c.,  done  whilst  he  was 
uncertificated.  But  the  client  is  not  to  be  prejudiced  thereby,  so  that  he 
is  not  deprived  of  his  right  to  costs  as  against  the  opposite  party  to  the 
extent  of  advances  made  by  the  client,  if  he  was  in  ignorance  of  his  soli* 
citor's  irregularity :  (Ohit.  Arch.  64,  70,  13th  edit.) 

Q. — ^Make  out  a  plaintiff's  bill  of  costs  on  a  judgment  by  default  with  a 
judge's  order  and  substituted  service. 
A. — The  following  (a)  is  an  example : 

In  the  High  Coubt  ov  Justice: 

Qneen's  Bench  DivisioD. 

Brown  V.  Smith, 

HiLABT  SrrriNOS,  1878. 

Ij6tt6r  before  action        ...        ...        ...        ... 

lostmctionB  to  siio  ...        ...        ...        ...        ...  ... 

Writ  of  Bnmmona  copy  to  file  and  attending  to  Issne 

^  flv«%A  •••  •••  •••  •••  •••  ■■•  •••  •••  ••■ 

Stat6nient  of  claim         ...        ... 

Copy  for  service  ...        ...        ...        ...        ...        ... 

(Or  per  folio  beyond  two),  4dL 

NnmeroQS  attendimces  at  defendant's  residence  for  the  purpose  of  '\ 
serving  him  personaUy,  obtaining  necessary  information  to  ground  >       10    0 
application  for  substituted  service       j 

Drawing  affidavit  for  order  for  substituted  service,  at  per  folio  1«. ... 

Engrossing  at  per  folio  4(/. 

Copy  writ  to  annex         ...        ...        ...        ...        ...        ...        ...  1 

(Or  per  folio  beyond  two),  4c/. 

Searching  appearance  and  paid 4    4 

Attending  swearing  affidavit      6    8 

(a)  As  an  example  of  the  style  of  a  bill  of  costs  in  former  times,  the  following 
extract  taken  from  a  book  published  by  the  Society  of  Antiquarians,  and  set  out  by 
Mr.  Kennedy  in  an  addenda  to  his  published  argument  in  Kemwfy  v.  Broun  is 
given:— 

From  the  Accounts  of  the  Churchwardens  of  St,  Manfs : 

1491.  For  costs  hi  the  law— 

To  Mr.  WodCy  Serjeuit         ...        ...  ••• 

To  Mr.  Small  and  Mr.  Marrow,  each  

To  Mr.  Wode,  Small,  and  Marrow,  each     

For  copying  of  the  testament  to  Mr.  Marrow's  clerk 

1500.  To  Mr.  Marrow  at  my  Lord  Mayor's  bouse,  when  the  Abbot's ) 
coansel  were  there  to  overrun  the  note 3 

To  Mr.  Thomas  Sharpo  for  ^'riting  the  nolo  that  was  destroyed  > 
by  us  at  the  Abbot's  inn    ...         ...         ...         ...         ...         ) 

For  a  fair  copy  of  the  note 


«. 

d. 

3 

6 

6 

8 

6 

8 

10 

0 

18 

4 

1 

0 

s. 

d. 

3 

4 

3 

4 

10 

0 

8 

4 

3 

4 

0 

8 

0 

4 
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Pftid  Oftth  End  exhibit     ...        t..        ...        .•«        ...        ... 

Attending  Master  when  he  granted  order        

Paid  filing  affidavit  ... 

Paid  for  order  and  copy  for  serrice      

Copy  writ  for  service,  with  order  

(Or  per  folio  beyond  two),  Ad. 

Service  of  both  at  defendant's  residence  

Attending  searching  appearance  and  paid        ...         

Affidavit  of  service  and  oath      

f  XUXIk       •••       ••#       •■•       #••       •••       •••       #••       •••       ••« 

Drawing  judgment  ...        ...        ...         ...        ...        *..        ... 

Attending  to  enter 

^aiu  ••■  .••  ...  ...  ...  ■■•  •>.  ■*■  .«• 

Office  copy  per  folio,  6dl 

Copy  order  to  keep         ...        ...        ... 

Drawing  bill  of  costs  and  copy 

Attending  taxing  .. . 

^^  RaU         •■•       •••       ■••       ••        •■■       •■■       •••       •••       •■• 

XjetterSi  &c.)  if  agency     ...        ...        ...        ...        •«. 

(If  not),  Ss. 
Extra  charge  for  service,  if  by  agent 7    0 


«. 

d. 

2 

6 

6 

8 

2 

6 

a 

0 

1 

0 

5 

0 

4 

4 

6 

6 

2 

6 

3 

4 

6 

8 

10 

0 

1 

0 

4 

0 

6 

8 

2 

0 

6 

0 

APPEAL. 

Question. — To  what  tribunals  respectively  do  appeals  lie  from  tlie 
Queen's  Bench  Division  ? 

Answer, — Appeals  are  now  in  all  cases  made  to  the  Court  of  Appeal 
by  motion  for  a  rehearing,  and  may  be  from  the  whole  or  any  part  of  the 
judgment  or  order  (Ord.  LVlll.,  r.  1.)  Fourteen  days'  notice  must  be 
given  in  case  of  a  judgment,  four  days  in  case  of  interlocutory  order 
{lb.  r.  3) ;  and  fresh  evidence  of  facts  can  be  read  without  special  leave,,  in 
case  of  interlocutory  applications,  in  other  cases  only  by  special  leave  on 
special  grounds ;  but  in  all  cases  as  to  matters  which  have  occurred  after 
the  decision  appealed  from  (Jh.,  r.  4.) 

Q.-— Within  what  time  must  an  appeal  be  brought— 

(1)  From  a  master  to  a  judge. 

(2)  From  a  judge  at  chambers  to  the  court. 

A. — (1)  Within  four  days  from  the  decision  complained  of  or  such 
further  time  as  may  be  allowed  by  a  judge  or  master :  (Ord.  LIV.,  r.  21.) 

(2)  In  the  Queen's  Bench  Division  within  eight  days  after  the  decision 
appealed  against,  or,  if  no  court  to  which  such  appeal  can  be  made  shaU 
sit  within  such  eight  days,  then  on  the  first  day  afterwards  on  which  the 
court  may  be  sitting :  (Ord.  UV.,  r.  24.) 

If  the  last  of  the  eight  days  falls  on  a  Sunday,  the  motion  may  be 
made  on  the  following  day :  {Taylor  v.  Jones,  1  G.  P.  Div.  87.) 

Q. — ^Within  what  time  can  a  party  to  an  action  appeal  against  an  inter- 
locutory order  or  judgment  ?  The  like,  against  a  judgment  or  order  not 
interlocutory  ? 

A. — ^No  appeal  from  an  interlocutory  order  shall,  except  by  special 
leave  of  the  Court  of  Appeal,  be  brought  after  the  expiration  of  twenty- 
one  days,  and  no  other  appeal  shall,  except  by  leave,  be  brought  after  the 
expiration  of  one  year :  (Ord.  LVIII.,  r.  15.)    The  time  is  calculated  in 
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case  of  an  appeal  from  an  order  in  chambers,  from  the  time  when  snch 
order  was  pronounced,  or  when  the  appellant  first  had  notice  thereof, 
and  in  all  other  cases,  from  the  time  when  the  judgment  or  order  is 
signed,  entered,  or  otherwise  perfected,  where  granted ;  if  not,  from  the 
date  of  refusal. 

Q. — ^What  was  the  difference  between  error  and  appeal,  and  give  an 
instance  of  each  ? 

A, — ^Error  was  an  appeal  against  the  judgment  of  a  court  grounded 
either  on  suggestion  of  some  fact  which  rendered  such  judgment 
erroneous — for  instance,  that  the  unsuccessful  party  was  an  infant,  and 
appeared  by  attorney,  or  on  some  error  of  law  apparent  on  the  face  of 
the  proceedings;  it  partook  more  of  the  nature  of  a  rehearing  than 
appeal.  Whereas  an  appeal,  strictly  speaking,  was  an  application  to  a 
higher  court  to  vary  the  judgment  of  an  inferior  court,  as  for  example 
where  a  rule  had  been  made  absolute  or  refused  on  an  application  for  a 
new  trial,  where  it  was  applied  for  on  the  ground  of  the  judge  having 
ruled  contrary  to  law.  So  an  appeal  would  lie  from  a  master  to  a  judge 
at  chambers,  and  from  such  judge  to  the  court,  (a) 


\ 

EXECUTION. 

Question, — How  is  a  judgment  enforced,  and  state  the  different  pro- 
cesses of  execution  to  recover  a  judgment  debt  ? 

A  Hftwer, — ^If  for  payment  of  money,  it  may  be  enforced  by  any  of  the 
modes  by  which  a  judgment  or  decree  for  payment  of  money  of  any 
court  whose  jurisdiction  is  transferred  by  the  principal  Act  might  have 
been  enforced :  (Ord.  XLTT.,  r.  3.)  A  judgment  is  enforced  by  writs  of 
execution,  which  formerly  were  either  writs  of  fieri  facias,  capias  ad 
i<atisfaciendiim  or  elegit ;  also  levari  facias,  and  extent ;  but  the  ca,  sa, 
may  be  said  to  be  gone,  the  levari  facias  is  abolished  ;  elegits  do  not  now 
extend  to  goods  (46  &  47  Vict.  c.  52,  s.  14G),  and  an  extent  is  almost 
entirely  appropriated  to  the  Crown  :  (Sm.  Act.  180,  2nd  edit,  by  Foulkes : 
32  &  33  Vict.  0.  62,  s.  5.)  Decrees  were  enforceable  by  attachment  and 
sequestration,  {b) 

Q. — ^What  are  the  writs  of  fi.  fa.  and  ca.  sa,  and  whence  are  these 
names  derived?  Can  they  be  issued  together,  and  can  the  latter  be 
always  resorted  to  ?  State  any  change  in  the  law  as  to  either  of  these 
writs. 

A, — Afi.fa,  is  a  writ  of  execution  directed  to  the  sheriff,  commanding 
him  that  of  the  goods  and  chattels  of  the  defendant,  he  cause  to  be  made 
(therefore  called  fieri  facias,  from  which  the  contraction^,  fa,  is  derived) 
the  sum  recovered  by  the  judgment.  The  ca.  sa.  is  (or  rather  was)  a  writ 
of  execution  issued  after  judgment,  commanding  the  sheriff  to  take  the 
defendant  and  him  safely  keep,  and  have  in  court  on  the  return  day  to 
satvfff  the  plaintiff.  The  words  ca.  sa.  are  a  contraction  of  capias  ad 
satisfaciendum,  meaning  to  take  to  satisfy.     A  fi.  fa.  and  ca.  ea.  might 

(a)  As  to  appeals  to  the  House  of  Lords,  see  vosi^  Equity  DiTisioii. 
(it)  No'attacbment  can  issue  without  leave  of  a  court  or  judge,  to  bo  applied  for  i 
on  notice  to  the  party  against  whom  the  attachment  is  to  issue :  (Ord.  XLIY.  r.  2.) 
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issue  together,  but  only  one  be  executed :  (Sm.  Act.  ch.  10.)  By  the 
32  &  83  Vict.  c.  62,  it  is  enacted  that  (save  as  excepted)  no  person  is  to 
be  imprisoned  for  default  of  payment  of  money  :  (s.  4.)  And  even  where 
certain  commitments  for  small  debts  are  allowed,  the  imprisonment  is  not 
to  operate  as  a  satisfaction  of  the  debt :  (s.  5.) 

Q. — ^What  is  a  writ  of  "  scire  facias  ?  '* 

A. — ^It  is  a  writ  (founded  on  some  record)  requiring  the  person 
against  whom  it  is  brought  to  show  cause  why  the  party  bringing  it 
should  not  have  advantage  of  the  record  ;  or  else  why  the  record  should 
not  be  annulled  and  vacated :  (3  St.  0.  8th  edit.  613.) 

Q. — ^Within  what  period  must  execution  be  sued  out  after  judgment  is 
signed  ? 

A, — ^Within  six  years  from  the  recovery  of  the  judgment,  and  during 
the  lives  of  the  parties  if  no  change  have  taken  place  in  the  parties 
entitled  or  liable  to  execution ;  after  this  time  before  execution  can  issue 
an  order  must  be  obtained  from  the  court  or  judge  if  satisfied  of  the  party's 
right  to  issue  execution ;  or  any  issue  or  question  necessary  to  determine 
the  right  of  the  parties  may  be  ordered  to  be  tried  in  any  way  in  which 
any  question  in  an  action  might  be,  and  terms  as  to  costs  might  be 
imposed :  (Ord.  XLII.,  r.  23.) 

Q. — ^How  long  do  writs  of  execution  remain  in  force  after  issuing  ? 

A, — ^If  unexecuted,  only  for  one  year  from  the  issue  of  the  writ ;  unless 
renewed  by  leave  of  court  or  judge  by  being  resealed,  or  by  giving  a  written 
notice  of  renewal  to  the  sherifip,  signed  by  the  party  or  his  solicitor,  and 
sealed  by  the  court :  (Ord.  XLEL,  r.  20.) 

Q. — A  levy  having  been  made  under  a  Ji.  fa,,  in  what  cases  and  when 
can  another  writ  of  execution  issue  on  the  same  judgment  ? 

A, — In  case  the  whole  amount  is  not  levied,  and  when  the  Ji,  fa,  has 
been  returned.  But  if  on  seizure  the  sheriff  finds  the  goods  already 
distrained  for  rent,  or  in  custodid  legis,  or  assigned  under  a  bill  of  sale, 
and  he  withdraws,  another  writ  of  execution  may  issue  before  the  return 
of  the  fi.  fa, 

Q, — ^Is  there  any,  and  what,  property  that  cannot  be  taken  in 
execution  ? 

A, — The  following  goods  cannot  be  taken  under  a  Ji,  fa, :  "Wearing 
apparel  and  bedding  of  any  judgment-debtor,  or  his  family,  and  the 
implements  of  his  trade  to  the  value  of  61. ;  goods  in  the  custody  of  the 
law,  as  by  distress  ;  fixtures  which  are  fixed  in  the  freehold  and  go  to  the 
heir.  The  goods  of  a  stranger  cannot  be  seized,  although  in  the  possession 
and  apparent  ownership  of  the  defendant.  Under  an  elegit,  the  oxen  and 
beasts  of  the  plough  were  excepted  out  of  the  debtor's  goods  and  chattels ; 
nor  can  an  advowson  in  gross  or  glebe  lands,  &c.,  be  ts^en :  (see  Sm.  Act. 
249,  263,  10th  edit.)  (a) 

Q. — Oan  anything  besides  goods  be  levied  or  charged  in  execution? 
and,  if  so,  state  what,  and  by  what  form  of  proceeding. 

(a)  The  following  question  may  be  answered  from  the  foregoing :  Can  the  goods 
of  A.  B.  be  taken  and  sold  under  tiJLfa.  at  the  suit  of  a  jud^^ent  creditor  ef  Gt  Di 
if  upon  C.  D.*s  premises  ? 
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A. — ^Tes  ;  under  a  Ji.  fa,  the  sheriff  may  seize  money  or  bank  notes, 
cheques,  bills  of  exchange,  promissoiy  notes,  specialties,  or  other  securities 
for  money  belonging  to  the  defendant ;  and  he  may  deliver  the  notes  and 
money  to  the  plaintiff,  and  hold  the  cheques,  &c.,  as  a  security  for  the 
amount  to  be  levied ;  and  may  sue  in  his  own  name  for  the  recovery  of 
the  stmi  or  sums  secured  thereby  when  the  time  of  payment  arrives: 
(1  &  2  Vict.  c.  110,  s.  12.)  He  may  also  sell  a  lease  or  term  of  years 
belonging  to  the  debtor,  and  execute  an  assignment  of  it  under  his  seal  of 
ofiSoe  to  the  purchaser ;  but  he  cannot  sell  an  equity  of  redemption : 
(Sm.  Act.  195,  2nd  edit,  by  Foulkes.) 

<2.-*What  alteration  did  the  1  &  2  Vict.  c.  110,  make  as  to  executions 
after  judgment  ? 

A, — ^It  enables  the  sheriff  to  seize  moneys  and  securities  for  money, 
&c.,  as  above  detailed. 

Q. — ^If  a  debtor,  against  whom  your  client  has  signed  judgment,  is  pos- 
sessed of  no  personal  estate,  but  is  entitled  to  the  equity  of  redemption  in 
some  freehold  land  on  which  there  is  a  legal  mortgage,  how  should  you 
enforce  the  judgment,  and  would  it  be  necessaiy  to  commence  any  fresh 
action  for  the  purpose  ? 

A, — ^Before  the  Judicature  Act  the  plaintiff  would  have  had  to  file  a 
bill  in  the  Court  of  Ohancery  to  obtain  a  declaration  of  a  charge  for  the 
amount  of  his  judgment,  and  a  receiver  would  have  been  appointed  on  an 
interlocutory  motion  ;  but  a  judgment  creditor  can  now  obtain  the  appoint- 
ment of  a  receiver  on  motion  or  summons  in  the  original  action :  (Smith  v. 
Cowell,  50  L.  J.  88,  Q.  B. ;  see  also  27  &  28  Vict,  a  112,  s.  1 ;  Judicature 
Act,  1873,  B.  25,  sub-sect.  8,  and  Ord.  XLII.,  r.  28.)  The  plaintiff's  right 
to  proceed  in  the  Chancery  Division  is  not,  however,  taken  away:  {Anglo^ 
Italian  Bank  v.  Daviea^  L.  Bep.  9  Ch,  Div.  275  ;  47  L.  J.  833,  Oh.) 

Q. — ^How  should  you  enforce  judgment  for  100/.  against  a  clerk  who 
has  no  income  except  a  salary  of  lOOX  from  his  employers,  and  no  assets 
except  a  debt  of  25/.  due  from  A.B.  to  him,  and  a  vested  interest  in 
reversion  in  a  legacy  of  50/.  ? 

A. — ^I  should  take  out  a  judgment  summons,  and  on  proving  the  salary 
an  order  would  be  made  for  payment  of  a  weekly  or  monthly  sum  in  satis- 
faction of  the  judgment :  (Debtors'  Act,  1869,  s.  5.)  I  should  also  obtain 
a  garnishee  order  in  order  to  obtain  the  25/.,  and  issue  a  writ  in  the 
Chancery  Division  to  have  a  declaration  of  a  charge  on  the  vested  interest 
in  reversion  to  the  amount  of  my  unsatisfied  judgment. 

Q. — How  can  a  judgment  recovered  against  a  married  woman  be 
enforced,  supposing  she  is  beneficially  entitled  to  her  separate  use  to  the 
income  of  a  sum  of  stock  held  by  a  trustee  ? 

il.^-A  charging  order  should  be  obtained  on  the  income  under  1  &  2 
Vict.  c.  110,  and  3  &  4  Vict.  c.  82,  and  Ord.  XLVI.  of  Judicature  Rules, 
and  such  order  would  entitle  the  judgment  creditor  to  all  such  remedies 
as  he  would  have  been  entitled  to  if  such  charge  had  been  made  in  his 
favour  by  the  judgment  debtor,  but  it  cannot  be  enforced  for  six  months. 

Q.^In  what  cases  may  a  party  issue  execution  before  judgment  on 
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trial,  inquisition,  warrant  of  attorney,  or  cognovit;   and  how  mubt  he 
proceed  in  such  cases  ? 

A. — ^If  the  party  has  obtained  an  order  for  payment  of  money  or  costs, 
it  has  the  effect  of  a  judgment,  and  may  be  enforced  by  execution,  as  by 
Ord.  XLIL,  r.  20,  every  order  of  a  court  or  judge  may  now  be  enforced  in 
the  same  manner  as  a  judgment  to  the  same  effect. 

Q. — ^Is  there  any,  and  what,  recent  alteration  in  the  plaintiff's  power  of 
taking  a  defendant  in  execution  ? 

^.^By  the  32  &  33  Vict.  c.  62,  s.  4,  it  is  enacted  that  no  person  shall 
be  arrested  or  imprisoned  for  making  default  in  payment  of  a  sum  of 
money,  except — 

(1)  Sums  in  the  nature  of  a  penalty  not  arising  out  of  contract ; 

(2)  Sums  recoverable  summarily  before  a  justice  of  the  peace  ; 

(3)  Sums  due  from  trustees,  &c.,  ordered  to  be  paid  by  any  court  of 

equity  ; 

(4)  Sums  ordered  by  the  court  to  be  paid  by  solicitors  as  such  ; 

(5)  Sums  ordered  by  the  Courts  of  Bankruptcy'  to  be  set  aside  by  debtors 

out  of  their  salaries  or  incomes  for  the  payment  of  creditors ; 

(^)  Sums  ordered  to  be  paid  under  the  authority  of  this  Act ;  and  even 
here  the  imprisonment  is  not  to  continue  beyond  a  year. 

But  by  41  &  42  Vict.  c.  54,  in  the  exceptions  numbered  3  and  4,  any 
court  or  judge  making  the  order  for  payment,  or  having  jurisdiction  in  the 
action  or  proceeding,  may  grant  or  refuse,  either  absolutely  or  upon  terms, 
the  process  for  imprisonment. 

A  power  to  commit,  however,  is  still  given  by  sect.  5  of  the  former  Act, 
which  allows  any  court  to  commit  to  prison  for  a  period  not  exceeding  six 
weeks,  or  until  payment  of  the  sum  due,  any  person  making  default  in 
pa}'ment  of  any  debt  or  instalment  of  a  debt  due  from  him  in  pursuance 
of  any  order  or  judgment,  provided  that  it  is  proved  to  the  satisfaction  of 
the  court  that  the  person  making  default  has,  or  has  had  since  the  date 
of  the  order  or  judgment,  the  means  to  pay  the  sum  in  respect  of  which 
he  has  made  default.  This  power  is,  except  in  the  High  Court,  to  be 
exercisable  only  by  a  judge  or  his  deputy,  by  an  order  made  in  open  court, 
and  showing  on  its  face  the  ground  on  which  it  is  issued. 

It  is  further  provided  that  imprisonment  under  this  section  is  not  to 
operate  as  a  satisfaction,  as  before  shown. 

Q. — ^What  steps  should  be  taken  to  enforce  pa3rment  of  money  under  an 
order  for  payment  made  by  a  judge  or  master  at  chambers  ? 

A. — ^Application  for  a  commitment  should  be  made  under  sect.  5  of  the 
Debtors'  Act,  1869.  Proof  of  the  means  of  the  debtor  should  be  given 
by  affidavit,  but  a  judge  may  order  a  viva  voce  examination  of  the  debtor 
or  any  other  person,  or  the  production  of  any  document. 

Q. — ^If  the  cause  of  action  be  matter  of  conti*act  against  several,  may 
execution  issue,  and  the  damage  be  levied  against  either,  and  can  he  compel 
contribution  ?  and  if  so,  how  ?  and  wiU  it  be  the  same  in  tort  ?  (a) 

(a)  Also  asked  thus :  If  one  of  several  defendants  has  had  execntion  issaed  against 
him  and  been  compelled  to  pay  the  ivhole  damages  and  costs,  are  the  others  thns 
exonerated,  or,  in  what  case  has  he  a  right  of  action  for  contribation  against  the 
others,  and  when  has  he  no  such  right  ? 
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A, — The  execution  must  follow  the  judgment,  and,  therefore,  should  be 
issued  against  all  (Ohit.  Arch.  509,  Idth  edit.) ;  but  the  execution,  may  be 
levied  against  one,  and  in  actions  ex  contractu  he  may  compel  the  others 
to  contribute  by  bringing  an  action  against  them,  but  in  most  cases  of  tort 
he  cannot  compel  a  contribution :  (Merrif  weather  v.  NixaUj  2  Sm.  L.  C. 
296  ;  and  notes  to  Lampleujk  y.  Brathwaite,  1  Sm.  L.  0.  71.) 

Q. — Can  the  individual  partners  require  a  judgment  creditor  of  the 
firm  to  pursue  his  remedy  against  the  partnership  property  before  having 
recourse  to  the  separate  property  of  the  partners  ?  Give  a  reason  for  your 
answer. 

A, — Certainly  not ;  the  creditor's  right  is  paramount  to  all  rights  of  his 
debtors  inter  se,  and  he  is  entitled  to  pursue  his  various  remedies  in  any 
way  he  pleases. 

Q. — ^What  is  a  sequestration,  and  to  what  species  of  property  does  it 
apply  ? 

A. — At  law  a  sequestration  signified  an  execution  for  a  debt  issued 
against  a  beneficed  clerk  or  clergyman,  when  he  had  no  lay  fee  within  the 
sheriff's  bailiwick  :  (see  Holth.  L.  D.,  2nd  edit. ;  et  post,) 

In  equity  it  was  a  writ  formerly  issued  against  the  property  of  a  peer, 
Member  of  Parliament,  or  coi^poration  who  could  not  be  taken  under  an 
attachment.  It  is  now  issued  against  a  person  disobeying  any  order  of 
the  court  to  do  any  act  within  a  limited  time,  but  not  for  payment  of 
costs  :  (Ord.  XLUI.,  r.  6.) 

Q. — ^How  is  an  elegit  executed,  and  what  may  be  seized  under  it  ? 

A. — Formerly  it  was  executed  by  the  sheriff  summoning  a  jury,  who 
appraised  the  debtor's  goods  and  chattels,  and  inquired  as  to  the  value  of 
his  lands.  After  inquisition  the  debtor's  goods  and  chattels  (except  oxen 
and  beasts  of  the  plough)  were  delivered  to  the  creditor  at  the  appraised 
price,  and  if  they  were  not  enough  the  lands  and  tenements  (including 
copyholds)  (a)  were  then  delivered  to  him  ;  and  the  writ  was  returned ; 
but  by  the  Bankruptcy  Act,  1883,  the  writ  is,  no  longer  to  extend  to  goods. 
The  possession  of  the  land  given  to  the  creditor  by  the  sheriff  is  only  legal, 
and  if  the  debtor  will  not  give  up  actual  possession  an  action  must  be 
brought :  (see  1  &  2  Vict.  c.  110 ;  Sm.  Act.  207,  2nd  edit,  by  Foulkes.) 

Q. — ^What  is  the  shortest  time  within  which  an  execution  can  be  issued 
against  a  defendant  after  the  service  of  the  writ  of  summons  ? 

A. — Immediately  after  the  expiration  of  eight  days  after  service  of  the 
writ  inclusive  of  the  day  of  service. 

Q. — ^What  is  the  right  of  a  landlord  to  whom  rent  is  due,  if  goods  of 
the  tenant  on  the  Remised  premises  are  taken  in  execution  by  the  sheriff  ? 
and  has  the  landlord  any,  and  what,  remedy  against  the  sheriff  ? 

A, — He  has  a  right,  before  the  goods  are  removed,  to  be  paid  a  year's 
rent,  by  the  execution  creditor,  if  so  much  be  due  to  him.  If  the  letting 
be  a  weekly  one,  he  can  only  claim  four  weeks'  arrears  ;  and  if  it  be  for 
any  other  term  less  than  a  year,  for  not  more  than  the  arrears  accruing 
during  four   terms  of   payment.     If    these    sums  be  not  paid  he  may 

(a)  Before  the  1  &  2  Vict  c.  110,  only  a  moiety  of  the  freeholds,  and  none  of  the 
copyholds,  could  bo  taken  :  (Smith,  nbi  sup.) 
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apply  to  the  court  for  an  attachment  against  the  sheriff,  or  bring  an 
action  against  him :  (Chit.  Arch.  555,  13th  edit. ;  Sm.  Act.  199,  2nd 
edit,  by  Foolkes.) 

Q. — A  man  who  owes  two  years'  rent  of  his  house,  and  who  has  given 
a  bill  of  sale  of  his  goods  to  a  bond  Jide  creditor,  and  against  whom 
judgment  in  an  action  has  been  signed,  owes  the  landlord,  the  judgmenir 
creditor,  and  the  holder  of  the  bill  of  sale  200/.  each.  (1)  The  landlord 
distrains  ;  then  the  judgment  creditor  puts  in  execution  under  a  fi.  fa, ; 
and  then  the  bill  of  sale  holder  seizes.  (2)  The  execution  is  put  in  first ; 
then  the  landlord  distrains ;  and  then  the  bill  of  sale  holder  seizes.  (3) 
The  bill  of  sale  holder  seizes ;  then  the  landlord  distrains ;  and  then  the 
execution  is  put  in.  The  total  value  of  his  goods  being  under  300/.,  what 
will  each  creditor  receive  in  each  case  ? 

A, — ^In  each  case  the  landlord  will  receive  200/.  and  costs  of  distress, 
and  the  bill  of  sale  holder  the  remainder,  if  bill  properly  registered.  As, 
although  the  landlord,  in  case  2,  could  only  claim  a  year's  rent  as  against 
the  execution  creditor,  yet,  as  the  latter  must  give  way  to  the  bill  of  sale 
holder,  and  consequently  withdraw,  the  landlord's  full  right  against  the 
bill  of  sale  holder  would  operate. 

« 

Q. — If  a  debtor  in  execution  escape  from  the  custody  of  the  sheriff,  or 
other  person  having  the  safe  custody  of  such  debtor,  what  remedy  has  the 
creditor? 

A, — ^He  may  bring  an  action  against  the  sheriff.  He  may  also  proceed 
against  the  sheriff  by  attachment,  which  will  only  be  stayed  by  the 
sheriffs  paying  the  damage  sustained  by  the  creditor.  The  creditor  may 
also  issue  execution  against  the  debtor's  goods  or  lands,  or  bring  an  action 
on  the  judgment :  (Gbit.  Arch.  608,  13th  edit. ;  Sm.  Act.  182,  2nd  edit, 
by  Foulkes.) 

Attachment  of  Debts, 

Q.— What  is  the  meaning  of  a  garnishee  order  ? 

A. — ^It  is  an  order  made  by  a  judge  of  the  High  Oourt  attaching  a  debt 
recoverable  in  the  hands  of  a  debtor  (called  the  garnishee)  of  a  person 
against  whom  judgment  has  been  recovered. 

Q. — ^What  debts  can  be  attached  ? 

A, — As  a  general  rule,  debts  due  to  the  debtor  in  which  he  is  beneficially 
interested,  and  for  which  he  can  sue,  can  be  attached — so  debts  due  to  a 
corporation  unless  excepted  by  Act  of  Parliamen1>^^so  may  part  of  a  debt 
-^0  may  rent  owing  to  the  judgment  debtor,  and  several  others,  and  an 
equitable  debt :  (see  Wilson  v.  Dundas  and  Stevensot^  Bitti  Prac.  Gas. 
CXH ;  see  Sm.  Act.  216,  2nd  edit,  by  Foulkes.) 

Q. — ^Where  there  is  reason  to  believe  that  a  judgment  debtor  has  debts 
owing  to  him  from  third  parties,  is  there  any,  and  what,  mode  by  which 
the  judgment  creditor  can  obtain  payment  from  these  parties  ? 

A, — The  judgment  creditor  skould  obtain  an  order  that  the  judgment 
debtor  be  orally  examined  before  an  officer  of  the  court  or  other  person 
appointed,  as  to  what  debts  are  owing  to  him,  and  for  production  of  any 
books  or  documents  :  (Ord.  XLH.,  r.  32.)    After][8uch  oral  examination,  if 
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it  tarns  out  that  the  debts  are  owing,  the  jadgment  creditor  may  proceed 
to  have  them  attached  in  the  mode  pointed  oat  infra. 

Q."^-l8  there  any  mode  by  which  a  jadgment  creditor  can  attach  any 
debts  duq  to  the  jadgment  debtor,  and  how?  And  can  the  garnishee 
dispute  his  liability  ? 

A, — ^The  coart  or  jadge  may,  upon  the  ex  parte  application  of  the 
fadgment  creditor,  upon  afiSda\rit  by  himself  or  his  solicitor;  stating  that 
jadgment  has  been  recovered  or  the  order  made  and  is  still  unsatisfied,  and 
to  what  amount,  and  that  any  other  person  (called  the  garnishee)  is 
indebted  to  the  jadgment  debtor,  and  is  within  the  jurisdiction,  order 
that  all  debts  owing  or  accruing  from  such  third  person  to  the  judgment 
debtor  be  attached  to  answer  the  judgment  debt ;  and  the  garnishee  may, 
either  by  this  order  or  by  a  subsequent  one  be  ordered  to  appear,  and 
show  cause  why  he  shoold  not  pay  the  amount  due  from  lum  to  the 
jadgment  debtor  in  satisfaction  of  the  jadgment. 

If  the  garnishee  does  not  pay  the  amount  into  court,  or  dispute  the 
debt,  or  does  not  appear  upon  the  summons,  the  court  or  judge  may  order 
execution  to  issue.  If  the  garnishee  di^^putes  his  liability,  the  court  or 
judge,  instead  of  this,  may  order  an  issue  to  be  tried  to  decide  the  point  : 
(Ord.  XLV.,  rr.  1,  3,  4.)  (a) 

Q. — "il  A.  sues  B.  for  oL  and  C.  is  indebted  to  B.  in  a  like  amount,  has 
A.  any  remedy  against  0.,  and  if  so,  what  remedy  ? 

A. — ^After  A.  has  obtained  judgment,  the  remedy  by  attaching  the  debt 
in  G.'s  hands  is  open  to  him,  as  stated  supra.  However,  as  the  amount  is 
only  5/.,  the  judge  might  under  the  old  practice  refuse  to  interfere  if  he 
thought  fit:  (23  &  24  Vict.  o.  126,  s.  28.)  And  this  practice  is  still 
followed. 

Q. — Oan  wages  due,  or  accruing  due,  be  attached?  Give  the  reason 
for  your  answer. 

A. — ^No.  By  the  33  &  84  Vict.  c.  39,  s.  1,  it  is  enacted  that  no  order 
for  the  attachment  of  the  wages  of  any  servant,  labourer,  or  workman, 
shall  be  made  by  the  judge  of  any  court  of  record,  or  inferior  court. 

Charging  Stock, 

Q. — Can  Gbvemment  stocks,  funds,  or  annuities,  of  a  judgment  debtor 
be  made  chargeable  with  the  amount  of  such  judgment  debt  ? 

A. — ^Tes ;  any  divisional  court  or  any  judge  may  make  an  order  that 
any  Government  stock,  funds,  annuities,  kc,,  standing  in  the  name  of  the 
debtor,  in  his  right,  or  in  the  name  of  any  person  in  trust  for  him,  shall 
stand  charged  with  the  payment  of  the  judgment  debt  and  interest.  This 
charge,  however,  cannot  be  enforced  for  six  months  after  the  order,  and 
was  formerly  relinquished  by  the  creditor  taking  the  debtor  in  execution 
on  the  judgment :  (Ord.  XLVI.  ;  see  Sm.  Act.  219,  2nd  edit,  by 
Foulkes.  [b) 

(a)  Theoe  qnettionB  may  be  answered  from  the  above :  The  Prooednra  Act,  1854, 
spoiki  of  a  garniflhee ;  to  whom  is  this  term  applied  ? 

A  garnishee  disputes  his  liability :  by  what  means  is  it  to  be  established  ? 

(6)  The  proTisions  of  1  &  2  Vict.  c.  110,  ss.  14  and  15 ;  and  8  ft  4  Vict.  c.  82,  s.  1, 
still  apply. 
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Habeas  Corpus,  j-c, 

Q. — State  a  few  of  the  Acts  of  Parliament  securing  tHe  personal  liberty 
of  the  subject ;  and  state  in  whose  reigns  they  were  passed. 

A. — ^After  Magna  Charta  comes  the  3  Car.  1,  commonly  eddied  the 
Petition  of  Bight ;  the  16  Gar.  1,  c.  10,  asserting  the  right  to,  rather  than 
giving  a  habeas  corpus ;  and  the  Act  commonly  called  the  Habeas  Corpus 
Act,  31  Car.  2,  c.  2  (amended  by  56  Q«o.  3,  c.  100,  regulating  the  modej 
&c.,  of  obtaining  a  habeas  corpus :  (see  1  8t.  C.  144,  8th  edit. ;  Hallam's 
Const.  Hist.  10-15,  vol.  3,  9th  edit.) 

Q. — ^What  is  the  personal  security  acquired  by  the  Habeas  Corpus  Act ; 
and  what  is  the  mode  of  obtaining  habeas  corpus  ? 

A, — The  security  acquired  by  this  Act  is  the  prompt  issue  and  return 
to  habeas  corpus,  so  that  a  person  unjustly  detained  in  prison  may  obtain 
his  release.  A  writ  of  habeas  corpus  is  obtained  from  the  court  on  motion 
in  term,  aud  from  a  judge  at  chambers  by  summons  in  vacation :  (see  4 
St.  C.  353  et  se(i.,  8th  edit.,  and  see  hereon  Ex  parte  Cobbett,  30  L.  T. 
Bep.  322 ;  Hallam,  ubi  sup,) 
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Question. — ^When  is  it  necessary  to  revive  a  judgment  before  issuing 
execution,  and  how  is  such  revival  effected? 

Answer. — Revival  of  judgments  is  practically  superseded  by  the  new 
practice,  but  when  six  years  have  elapsed  since  the  judgment,  or  any 
change  has  taken  place  by  death  or  otherwise  in  the  parties  entitled  to 
execution,  the  party  alleging  himself  to  be  entitled  to  execution  may 
apply  to  the  court  or  a  judge  for  leave  to  issue  execution  accordingly, 
which  the  court  or  judge  may  order,  or  may  direct  any  issue  or  question 
necessary  to  determine  the  rights  of  the  parties  to  be  tried  in  any  of  the 
ways  that  a  question  in  an  action  may  be  tried,  and  upon  such  terms  as 
to  costs  as  may  seem  just :  (Ord.  XLU.,  r.  22.) 

Q. — ^If  either  plaintiff  or  defendant  die  after  interlocutory  and  before 
final  judgment,  will  the  action  abate,  or  how  must  you  proceed  to  final 
judgment  ? 

A. — ^If  the  cause  of  action  would  have  survived  to  or  against  the 
deceased  executors  or  administrators,  the  proceedings  may  be  continued 
by  obtaining  an  order  that  the  proceedings  in  the  action  be  carried  on 
between  the  continuing  parties  to  the  action,  and  such  new  party  or 
parties,  which  may  be  obtained  ex  parte  from  the  court  or  judge  upon 
allegation  of  the  facts  :  (Ord.  XVll.,  r.  4.) 

Q. — ^What  proceedings  would  you  take  in  order  to  enforce  a  judgment 
against  the  heirs,  executors,  or  administrators  of  a  defendant  ? 
A, — ^Apply  for  leave  to  issue  execution,  as  stated  supra. 

Q.«— A  creditor,  having  obtained  a  judgment  against  a  debtor,  dies. 
What  is  required  to  be  done  by  his  executor,  in  order  that  he  may  be  in  a 
position  to  attach  a  debt  due  to  the  judgment  debtor,  with  a  view  to 
satisfy  the  judgment  recovered  by  his  testator  ? 


ABBEST.  U3 

^.— The  executor  should  obtain  an  order  to  issue  execution  under 
Ord.  XLTT.,  r.  23,  and  then  apply  in  the  usual  way  for  his  garnishee 
order. 

Q.— Judgment  against  two  defendants,  and  one  dies ;  what  is  necessary 
to  enable  a  plaintiff  to  take  out  execution^  and  against  whom  will  the 
execution  issue  ? 

^.— ^If  it  is  a  personal  action^  and  one  dies  within  six  years  after  judg- 
ment, execution  hyji.fa.  may  be  sued  out,  but  should  be  levied  against  the 
giirvivor  only.  If  the  plaintiff  wish  to  proceed  against  the  realty,  he  must 
obtain  leave  to  issue  execution  against  such  survivor,  and  the  heir  and 
terre  tenants  of  the  deceased,  to  have  execution  against  the  lands  and 
^roods  of  the  former  and  the  lands  of  the  latter :  (see  Arch.  Pr.  930, 
19th  edit.,  and  Ord.  XLII.,  r.  23.) 

Q. — ^Action  against  an  executor— defendant's  defence  is  plejie  adjuiniS" 
tmvit.  What  is  meant  by  such  defence?  and  if  the  plaintiff  cannot 
dispute  it,  but  has  reason  to  suppose  future  assets  will  be  coming  to  the 
testator  8  estate,  what  steps  should  he  take  ? 

^.— The  meaning  of  the  defence  is,  that  the  executor  has  fully 
administered  the  assets  come  to  his  hands.  If  the  plaintiff  cannot 
disprove  this,  and  there  are  other  assets  to  be  got  in,  he  signs  judgment  of 
quando  acciderint,  and  when  the  assets  come  into  the  hands  of  the 
sxecutor,  proceed  as  in  next  answer. 

Q. — ^Where  a  plaintiff  has  obtained  a  judgment  against  a  defendant  in 
the  character  of  executor  or  administrator,  in  respect  of  future  assets, 
when  they  may  come  to  such  defendant's  hands,  and  such  assets  afterwards 
come  to  his  hands,  what  steps  should  the  plaintiff  take  in  order  to  make 
sack  assets  available  to  satisfy  the  judgment  ? 

A. — ^Formerly  this  was  done  by  scire  facias,  tested  and  proceeded  upon 
in  Hke  manner  as  a  writ  of  revivor  (17  &  18  Vict.  c.  125,  s.  91) ;  the 
plaintiff  should  now  proceed  xmder  Ord.  XIiII«,  r.  9,  of  the  order,  by  which 
after  demand  made  upon  a  party  he  might  apply  for  leave  to  issue 
execution  against  him. 
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Question. — ^An  Act  passed  for  the  abolition  of  arrest ;  do  you  understand 
that  the  power  of  arrest  at  the  commencement  of  an  action  is  in  all  cases 
taken  away«  or  is  there  any  excepted  case  ? 

Answer. — ^By  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  G7,  s.  4), 
imprisonment  for  debt  is  abolished,  with  certain  exceptions :  (ante,  p.  138) 
And  by  sect.  6,  where  the  plaintiff  in  any  action  in  a  superior  court  in 
which,  if  brought  before  the  commencement  of  this  Act,  the  defendant 
\7ould  have  been  liable  to  arrest,  proves,  to  the  satisfacton  of  a  judge, 
that  he  has  good  cause  of  action  against  the  defendant  to  the  amount  of 
50/.,  and  that  there  is  probable  cause  for  believing  that  the  defendant  is 
about  to  quit  England  unless  apprehended,  and  that  defendant's  absence 
will  materially  prejudice  the  plaintiff  in  the  prosecution  of  such  action, 
$uch  judge  may  order  the  defendant  to  be  arrested  and  imprisoned  for  any 
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period  not  exceeding  six  months,  unless  be  give  security  not  to  go  out  of 
England  without  leave  of  the  court. 

Q, — ^When  it  is  sought  to  arrest  a  defendant  under  the  provisions  of 
the  Debtors  Act,  1869,  what  is  essentially  necessary  to  be  stated  in  the 
affidavit  ? 

A. — ^That  the  plaintiff  has  good  cause  of  action  against  the  defendant 
to  the  amount  of  50/.  or  upwards,  and  that  there  is  probable  cause  for 
believing  that  the  defendant  is  about  to  quit  England,  unless  he  be  forth- 
with apprehended,  and  that  the  absence  of  the  defendant  will  materially 
prejudice  the  plaintiff  in  the  prosecution  of  his  action.  But  this  last  is 
not  necessary  where  the  action  is  for  a  penalty,  or  sum  in  the  nature  of  a 
penalty  other  than  a  penalty  in  respect  of  any  contract. 

Q. — ^A  plaintiff  apprehends,  after  service  of  a  writ,  that  the  defendant 
is  going  out  of  the  jurisdiction  of  the  court  from  whence  the  writ  issues : 
is  there  any  means  of  stopping  him,  and  how  is  it  to  be  effected  ? 

A, — ^Tes ;  the  plaintiff  may  obtain  (on  the  above  affidavit)  a  judge's 
order  to  arrest  and  imprison  the  defendant  for  any  period  not  exceeding 
six  months,  unless  he  give  security  not  to  go  out  of  England  without  leave 
of  the  court.  The  o^er  of  commitment  before  delivery  to  the  sheriff 
should  be  indorsed  with  the  particulars  required  by  Ord.  XTjTT.,  r.  13. 
The  sheriff  thereupon  makes  the  arrest,  (a) 

Q. — ^What  is  the  lowest  sum  for  which  a  defendant  can  be  arrested 
before  judgment  ? 

A. — ^As  abeady  shown  50{.  is  the  lowest  sum. 

Q. — ^What  is  the  first  step  in  order  to  arrest  a  defendant  ? 
A. — ^To  issue  a  writ  of  summons,  then  make  an  affidavit  of  the  facts  set 
out  suprcL 

Q. — ^What  persons  were  exempt  from  arrest  on  civil  process  ?  Distin- 
guish between  a  permanent  and  a  temporary  privilege. 

A, — ^The  following  were  privileged  absolutely  on  civil  process : — ^The 
Boyal  Family  and  their  officers  and  domestics ;  peers  and  peeresses ;  foreign 
ambassadors  and  their  domestics ;  the  judges,  &c.  The  following  enjoyed 
a  temporary  privilege :  Members  of  Parliament  during  the  session  and 
forty  days  before  apd  after  it ;  parties,  counsel,  solicitors  and  witnesses  in 
the  cause,  whilst  going  to,  attending  at,  and  returning  from  court ;  a 
clergyman  whilst  performing,  or  going  to  or  returning  from  performing, 
divine  service,  &o. :  (see  Sm.  Act.  297, 301, 10th  edit.)  But  imprisonment 
for  debt  is  now  abolished  with  the  exceptions  before  stated. 

Q. — State  the  different  methods  by  which  a  defendant  may  obtain  his 
discharge  from  arrest. 

A, — ^By  depositing  in  court  the  amount  mentioned  in  the  order,  or  giving 
a  bond  with  two  sufficient  sureties  (or  more  with  leave  of  a  judge)  to  the 
plaintiff,  or  with  the  plaintiff's  consent,  any  other  form  of  a  security : 
(Bule  7  under  the  Debtors  Act,  1869.)  The  defendant  may  also,  at  any 
time  after  arrest,  apply  to  rescind,  or  vary  the  order  of  conmiittal,  or  to  be 

(a)  The  remedy  by  ne  exeat  rtano  in  Bu6h  oiseB  for  equitaUo  debts  still  exists  in  the 
Chancery  Division  of  the  High  Court. 
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diBoharged  from  ouBtody :  (Bole  6.)  In  snoli  case  the  defendant  shotild, 
of  coone,  support  His  application  by  affidayits,  contradicting  those  used 
by  the  plaintiff :  (see  Ohit.  Arch.  696,  ISth  edit.) 

Q.— -Up  to  what  stage  of  the  proceedings  in  a  cause  may  a  defendant  be 
arrested  upon  a  judge's  order  for  that  purpose  ? 

A. — ^At  any  time  after  the  commencement  of  the  action,  and  before 
final  judgment  obtained  therein :  (see  8m.  Act.  110,  2nd  edit,  by 
Foulkes.) 

Q-— -Btate  some  of  the  most  common  objections  to  the  sufficiency  of 
sureties. 

A. — ^That  they  are  solicitors  or  solicitors'  clerks ;  that  they  are  sheriffs' 
officers  engaged  in  the  execution  of  process ;  that  they  are  not  house- 
keepers or  freeholders ;  that  they  are  indemnified  by  the  defendant's 
solicitor;  that  they  are  hired;  that  they  are  not  worth  the  amount  of 
property  for  which  they  come  to  justify:  (see  Ohit.  Arch.  703,  704, 
13th  edit.) 


ACTIONS  BT  AND  AGAINST  PAETIOULAB  PBBSONS  AND 

OOBPOEATIONS. 

Qusstion. — ^What  are  the  exceptions  to  the  general  capacity  to  su^ 
enjoyed  by  all  persons  in  England  ? 

^iwtrer.— They  are  where  the  right  of  action  aoomes  to  a  person  under 
disability,  &c.,  as  infants,  idiots  and  lunatics,  outlaws,  felons,  alien 
enemies,  or  bankrupts :  (see  post.) 

Q.— How  must  a  corporation  aggregate  sue  or  defend  ? 
^.^By  attorney  appointed  under  their  common  seal :  Sm.  Act.  321, 
10th  edit.) 

Q.— -What  fonnality  is  generally  necessary  to  make  a  contract  by  a 
municipal  corporation  binding,  and  what  step  must  be  taken  preliminary 
to  bringing  an  action  against  such  a  body  ? 
il.— The  contract  must  be  under  their  common  seal,  except 

(1.)  Cases  in  which  the  rule  would  defeat  the  objects  for  which 

the  corporation  was  created ; 
(2.)  Cases  in  which  the  operation  of  the  rule  would  occasion  great 
and  constant  inconvenience :  (Anson  on  Contracts,  2nd  edit. 
54;  and  see  Wells  v.  The  Mayor  of  KingstorKtpon'Hull, 
L.  Eep.  10  C.  P.  402.) 
Where  the  action  is  brought  for  anything  done  or  omitted  under  the 
Public  Health  Act,  1875,  one  month's  notice  of  action  must  be  given. 

Q,..When  judgment  has  been  recovered  against  the  registered  officer  of , 
a  joint-stock  company,  can  it  be  enforced  against  the  individuals  forming 
that  company  ? 

A, — ^Not  if  the  company  is  registered  as  a  liniited  company  under  the 
Act  of  1862.  If  the  company  has  no  assets  on  which  to  levy,  the  only 
remedy  is  to  petition  the  Court  of  Chancery  for  a  winding-up  order  and  to 
settle  eontributories,  &c. :  (25  &  26  Vict.  c.  89.)  And  execution  cannot 
issue  against  shareholders  of  companies  not  so  registered  unless  the 
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statute  of  incorporation  allows  it ;  and  then  the  course  pointed  out  by  the 
Act  must  be  foUowed.  Sometimes  the  mode  is  by  aci,  fa.,  in  others  by 
suggestion  on  the  record,  or  by  rule  of  court  or  judge's  order :  (Sm.  Act. 
320-343,  10th  edit.) 

Q. — ^In  an  action  against  executors  for  a  debt  due  by  their  testator, 
which  of  the  executors  should  be  joined  as  defendants  ? 

A. — ^All  the  executors  who  have  proved  the  will  should  be  made  defen- 
dants :  (Sm.  Act.  361, 10th  edit.) 

Q. — ^A.  dies  and  by  his  will  appoints  B.  and  0.  to  be  his  executors,  and 
they  prove  his  will ;  B.  afterwards  dies,  leaving  G.  him  surviving.  0.,  the 
surviving  executor,  then  dies  intestate,  and  D.  becomes  administrator  of 
his  effects.  Debts  due  to  A.  remain  outstanding,  and  for  the  recovery  of 
them  actions  become  necessary ;  can  such  actions  be  maintained  by  D.,  or 
who  is  the  proper  party  to  bring  them  ? 

A. — ^The  actions  cannot  be  maintained  by  D.,  because  he,  being  only 
administrator  of  C,  does  not  represent  the  testator  A. ;  administration  de 
bonis  non  must  therefore  be  taken  out:  (see  Matt.  Exors.  306,  2nd  edit) 

Q. — ^When  a  judgment  is  recovered  against  an  executor  sued  as  such 
executor,  what  is  the  effect  of  the  judgment  when  the  executor  has  assets 
to  cover  both  debt  and  costs,  and  what  is  the  effect  of  the  judgment  when 
he  has  no  assets  to  cover  either  debt  or  costs  ? 

A. — ^In  general,  the  plaintiff,  upon  a  judgment  agunst  an  executor,  is 
entitled  to  levy  debt  and  costs  out  of  the  assets  of  the  testator  only,  but 
if  these  are  insufficient,  then  execution  for  the  costs  may  be  levied  against 
the  goods  of  the  executor  himself.  If,  however,  the  defendant  deny  his 
character  of  executor,  then  in  the  case  of  a  judgment  against  him,  and 
there  being  no  assets  of  the  testator,  he  renders  himself  personally  liable 
to  both  debt  and  costs  :  (Chit.  Arch.  1009  et  aeq,,  13th  edit.) 

Q. — ^In  an  action  against  an  executor  he  pleads  "plene  administravit " 
only.     How  should  the  plaintiff  proceed  ? 

A. — ^He  should  sign  judgment  of  quando  accidertnt,  and  when  the 
assets  come  into  the  hands  of  the  executors  proceed  under  Order  XTiTT., 
r.  9,  to  obtain  execution :  (see  ante,  p.  143.) 

Q.— -In  an  action  against  an  executor,  if  he  plead  ''plene  administravit 
prcBter,'*  how  should  the  plaintiff  proceed  ? 

A, — If  the  plaintiff  cannot  disprove  this,  he  should  sign  judgment 
presently  as  to  the  assets  admitted,  and  as  to  the  rest  judjpient  quando 
acQtderint ;  and  proceed  as  above  stated. 

Q. — ^How  can  an  infant  maintain  an  action  ? 

A. — By  next  friend,  in  the  manner  practised  formerly  in  the  Court  of 
Chancery ;  the  consent  of  the  person  who  is  to  be  next  friend  must  be 
obtained,  and  filed  with  the  proceedings :  (Ord.  XVI.,  r.  16.) 

Q.-*-If  an  action  be  brought  against  an  infant,  how  must  he  appear  to 
defend  it  ? 

A, — ^An  infant  must  defend  by  guardian,  appointed  for  that  purpose  in 
the  manner  formerly  practised  in  the  Court  of  Chancery:  (lb,,  and 
see  post) 
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Q.— Can  a  married  woman  without  her  hruband's  concurrenoe  give  a 
yalid  receipt  or  sue  for  wages  earned  by  her  apart  from  her  husband  ? 
Give  the  reason  for  your  answer. 

-4,— By  the  "  Married  Women's  Property  Act,  1882  "  (45  &  46  Vict. 
c.  75, 8.  5),  she  may  dispose  of  as  her  separate  estate  any  wages,  earnings, 
money,  and  property  accruing  to  her  after  that  Act. 

Q. — Oan  a  married  woman  ever,  and  when,  enter  into  a  contract  which 
will  bind  her  ? 

A. — ^By  the  Divorce  Act  (20  &  21  Vict.  c.  85),  it  is  provided  that  in 
all  cases  of  judicial  separation  a  wife  is  to  be  considered  as  a  feme  sole, 
and  may  be  sued  in  any  civil  proceeding.  So  (under  the  same  Act)  if  she 
is  deserted  by  her  husband,  and  obtains  a  protecting  order,  she  is  liable 
as  Skfeme  sole.  Or,  where  the  legal  existence  of  the  husband  is  considered 
as  suspended  or  extinguished,  that  is,  when  he  is  dead  in  law,  as  when  in 
penal  servitude,  the  wife  may  contract  so  as  to  make  herself  personally 
responsible.  Or  if  the  husband  has  not  been  heard  of  for  seven  years, 
and  therefore  considered  legally  dead,  the  wife  will  be  primd  facie  Uable, 
or  if  she  carries  on  trade  under  the  custom  of  the  city  of  London :  (sea 
Chit.  Gont.  174,  et  seq,,  11th  edit.)  And  now  by  the  Married  Women's 
Property  Act,  1882,  her  contracts  bind  her  separate  property  unless  the 
contrary  be  shown. 

Q. — Oan  a  married  woman  maintain  an  action  alone  under  any  and 
what  droumstances  ? 

A, — ^Yes ;  by  the  Married  Women's  Property  Act,  1882.  A  married 
woman  to  the  extent  of  her  separate  property  can  now  sue  and  be  sued  as  a 
feme  sole. 

Q. — ^In  what  cases  must  you  join  husband  and  wife  in  an  action  ? 

A, — ^In  all  actions  brought  to  recover  the  choses  in  action  of  a  wife 
married  before  1st  January,  1883,  which  accrued  to  her  before  marriage. 
For  causes  of  action  against  a  woman  dum  sola,  or  for  torts  by  the  wife, 
when  the  husband  is  sought  to  be  made  liable,  both  must  be  joined  in 
the  action :  (2nd  edit. ;  Sm.  Act.  41,  2nd  edit.,  by  Foulkes ;  see  Ord.  XVI., 
r.  16.) 

Q. — ^If  a  wife,  having  separate  estate,  during  coverture  contracts  a  debt 
for  clothes,  and  her  husband  afterwards  dies,  is  the  wife's  separate  estate 
liable  for  the  debt  of  the  husband's  estate,  he  being  insolvent  ? 

A, — ^The  wife's  separate  estate  will  now  be  liable  unless  it  be  shown 
that  she  did  not  intend  to  charge  it :  (1882  Act,  s.  1  (3).) 

Q. — ^What  is  the  law  as  to  a  husband  being  liable  for  his  wife's  debts 
contracted  before  marriage  ? 

A. — ^The  liability  of  the  husband  upon  a  contract  entered  into  by  his 
wife  before  coverture  is  conditional ;  for  although  by  the  common  law 
during  the  marriage  he  was  liable  jointly  with  her  upon  all  her  contracts 
made  dum  sola,  how  improvident  soever  they  might  have  been,  and 
although  he  might  have  received  no  fortune  with  her ;  yet  he  could  not 
be  sued  alone,  even  upon  a  subsequent  express  promise  by  himself,  unless 
there  were  some  new  consideration  for  the  same.  After  her  death  he  was 
only  liable  as  her  administrator  in  the  event  of  his  administering  to  choses 

L  2 
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m  action  belonging  to  her ;  by  88  &  84  Vict.  c.  98,  s.  12,  if  'married 
after  the  9th  Angost,  1870,  and  before  80th  Jtdy,  1874,  the  husband 
is  not  liable  for  his  wife's  debts  contracted  before  the  marriage.  If 
married  after  80th  July,  1874  (and  before  1888)  by  87  &  88  Vict,  c  50, 
he  is  liable  to  the  extent  that  assets  of  his  wife  may,  or  might  have  come 
to  his  hands.  If  married  after  1882,  by  45  &  46  Vict.  c.  75,  s.  14,  he  is 
liable  to  the  extent  of  all  property  whatsoever  belonging  to  his  wife 
which  he  shall  have  acquired  or  become  entitled  to  from  or  through  his 
wife. 

Q. — ^When  can  the  husband  be  sued  alone  for  his  wife's  debts  contracted 
dum  sola  f 

A, — ^When  he  has  charged  himself  in  writing  for  valuable  consideration 
with  her  debts  dinn  sola :  (Mitcheson  v.  Hewsan,  7  T.  B.  848 ;  Eastwood 
V.  Kenyan,  11  A.  &  £.  488  ;  Pat.  &  Mac.  Pr.  646.)  So,  if  he  administer 
in  respect  of  her  choses  in  action,  not  reduced  into  possession  during 
Qoverture,  he  may  be  sued  alone  to  the  amount  recovered ;  so  if  before 
marriage  the  wife  was  a  lessee,  an  action  for  rent  may  be  brought  against 
the  husband  alone :  (Oom.  Dig.  tit.  **  Baron  and  Feme.")  By  sect.  12  of 
the  88  jc  84  Vict.  c.  98,  a  husband  shall  not,  by  reason  of  any  marriago 
aft^r  the  commencement  of  the  Act  (9th  August,  1870),  be  liable  for  the 
debts  of  his  wife  contracted  before  marriage ;  but  this  is  modified  by^ 
8^7  &  88  Vict.  c.  50,  with  respect  to  marriages  after  80th  July,  1874,  and 
by  45  &  46  Vict  o.  75,  s.  14,  with  respect  to  marriages  after  1882,  as 
i^bove  stat^ 

(X-r^^  ^  ^^^  B*  contract  to  sell  goods  to  0.,  and  A.  becomes  bankrupt^ 
who  must  sue  0.  for  the  price  of  the  goods  ? 

A. — ^The  Court  of  Bankruptcy  may  authorise  the  trustee  in  bankruptcy 
to  sue  0.  in  his  own  name  and  that  of  the  remaining  partner  (B.)  for  the 
^rice  of  the  goods,  and  any  release  by  B.  will  be  void.  But  B.  is  to  have 
notice  of  the  application,  and  may  oppose  it,  and  the  court  may  order  that 
he  shall  receive  his  proper  share  of  the  proceeds ;  and  if  he  daims  no 
benefit  in  the  matter,  he  is  to  be  indemnified  against  costs :  (46  &  47 
Vict.  Ci  52,  8,  118,  and  by  sect.  114,  B.  may  sue  alone  on  the  contract.) 

Q. — ^For  what  damages  are  hundredors  liable,  and  what  are  the  neces- 
sary steps  to  be  taken  before  a  writ  is  issued,  and  against  whom  should  it 
issue  f 

ii.-r-Hundredors  are  now  only  liable  for  damages  done  by  rioters 
Jhloniously,  "  If  the  damage  exceed  80/.,  an  action  may  be  brought  within 
three  calendar  months. '  Prior  to  bring^g  the  action  the  plaintiff,  or  his 
servant  having  the  care  of  the  property  injured,  must,  within  seven  days 
after  the  commission  of  the  offence,  go  before  some  near  resident  justice, 
and  state  on  oath  the  names  of  the  offenders,  and  submit  to  an  examina- 
tion, and  enter  into  a  recognisance  to  prosecute.  The  process  is  the  same 
as  in  ordinary  cases ;  it  is  directed  to  "  the  men  inhabiting  within  the 
hundred  of  ,  in  the  county  of  ,"  or  other  dislike  trict 

generally,  and  not  against  any  individuals  by  name.  The  writ  is  served 
on  the  high  constable  (if  one),  otherwise  on  the  chief  constable  or  chief 
officer  of  police  :  (82  &  83  Vict.  c.  47,  s.  5,  and  Ord.  IX.,  r.  8.)  If  the 
damage  done  does  not  exceed  80/.,  no  action  can  be  brought,  but  the 
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prooeeding  is  Bomtoary  before  jostices  at  a  special  petty  sesnon:  (see 
7  &  8  Qeo.  4,  0.  81 ;  Sm.  Act.  40,  2iid  edit.,  by  Foulkes.) 

Q. — ^If  a  beneficed  clergyman  incur  debts,  is  there  any,  and  what  mode 
of  obtaining  payment  out  of  the  proceeds  of  the  liying  ? 

^.— Yes ;  bring  an  action  and  obtain  a  judgment ;  and  if  on  suing  out 
VLji.fa,  the  eherifF  returns  that  the  defendant*  is  a  beneficed  clerk,  and  has 
no  lay  fee  in  his  coimty,  a  writ  called  b,  fi,fa,  de  bonis  ecclesiasHcis,  maj 
be  issued  to  the  bishop  of  the  diocese,  whose  duty  thereupon  is  to  appoint 
sequestrators,  who  take  the  tithes  and  other  profits  of  the  benefice  towards 
satisfaction  of  the  execution-creditor's  demand :  (see  Sm«  Act,  181>  2nd 
edit,  by  Foulkes.) 

Q. — ^What  is  the  meaning  of  suing  in  formd  pauperis,  and  what  is 
requisite  in  order  to  be  allowed  to  do  so  ? 

^.— -The  meaning  is  suing  in  the  form  of  a  pauper.  To  do  so  the 
person  must  obtain  a  barrister's  cert&cate  (on  a  case  being  laid  before 
him)  that  he  has  a  good  cause  of  action ;  and  he  or  lus  solicitor  must 
make  an  affidavit  that  the  case  contained  a  full  and  true  statement  of  all 
the  material  facts,  to  the  best  of  his  knowledge  and  belief,  and  that  he 
is  not  worth  25/.  except  his  wearing  apparel  and  the  matter  in  question : 
(Order  XVL,  pt.  IV.)       

PBOCEEDINGS  IN  AN  ACTION. 

Que8tion,^^Sei  forth  the  ordinary  proceedings  in  an  action  which  is 
defended,  from  its  commencement  to  its  termination. 

Answer, — ^An  action  is  commenced  by  writ  of  summons,  a  copy  of  which 
is  served  on  the  defendant,  who  appears  thereto  within  eight  days  from 
service.  The  pleadings  then  commence :  the  plaintiff*  delivers  statement 
of  claim  within  six  weeks,  the  defendant  within  ten  days  delivers  his 
defence,  and  the  plaintiff  within  three  weeks  must  deliver  his  reply.  No 
subsequent  pleading  other  than  a  joinder  of  issue  can  be  delivered  with- 
out leave  of  a  cour^  or  judge,  and  such  subsequent  pleading  must  be 
delivered  within  four  days  of  previous  pleading  unless  otherwise  ordered. 
Interrogatories  may  be  delivered  by  either  party  without  leave  before  the 
close  of  the  pleadings  in  cases  of  fraud  or  breach  of  trust,  and  in  other 
cases  by  leave,  on  deposit  of  5/.  Notice  of  trial  is  then  given,  and  the 
cause  entered,  and  two  copies  of  the  pleadings  left  for  the  judge ;  each 
party  then  gets  up  his  evidence,  gives  notice  to  inspect,  and  admit,  and  to 
produce,  subpcenas  his  witnesses,  and  delivers  his  brief,  and  the  cause  is 
then  tried  in  due  course.  After  the  verdict,  if  the  judge  does  not  direct 
judgment  to  be  entered  for  either  party,  the  successful  party  moves  for 
judgment,  enters  judgment,  taxes  his  costs,  and,  if  necessary,  enforces  his 
judgment  by  execution. 

There  are  also  frequently  various  other  interlocutory  proceedings 
depending  on  the  particular  circumstances  of  the  case,  which  it  is  unne* 
oessary  to  enter  into  here. 

WABBANT  OP  ATTOBNEY,  COGNOVIT,  AND  BILLB  OP  SALE. 

Que^ftan.— What  is  the  difference  between  a  warrant  of  attorney  and  a 
cognovit  f 
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Answer, — ^A  warrant  of  attorney  is  a  written  authority  (generally  under 
seal,  as  it  contains  a  power  to  give  a  release  of  errors^  to  one  or  more 
attorneys- to  appear  for  the  party  executing  it  in  some  court,  and  suffer 
judgment  to  pass  in  an  action  brought  or  to  be  brought  against  him.  A 
cognovit  is  a  written  confession  of  an  existing  action.  But  it  need  not  be 
under  seal.  So  the  former  should  always  be  stamped^  the  latter  only  in  a 
few  cases :  (Chit.  Arch.  755,  762,  13th  edit.) 

Q. — ^What  proceedings  are  necessary  to  render  a  cognovit  or  a  warrant 
of  attorney  a  yahd  instrument  ?  (a) 

^.^-It  must  be  executed  in  the  presence  of  a  solicitor  of  the  High 
Oourt,  on  behalf  of  the  person  executing  it,  expressly  named  by  him,  and 
attending  at  his  request  to  inform  him  of  its  nature  and  effect,  before  it 
is  executed,  which  solicitor  must  subscribe  his  name  as  a  witness  to  the 
execution,  and  thereby  declare  himself  to  be  solicitor  for  the  person 
executing  the  same,  and  state  that  he  subscribes  as  such  solicitor :  (82  & 
33  Vict.  c.  62,  s.  24.) 

So  it,  or  a  true  copy  thereof,  with  an  affidavit  of  the  time  of  execution, 
must  be  filed  in  the  office  of  the  Queen's  Bench  Division  of  the  High 
Court,  within  twenty-one  days  next  after  execution,  or  it  is  deemed  frau- 
dulent and  void,  and  if  given  subject  to  any  defeasance  or  condition,  such 
defeasance  or  condition  shall  be  written  in  the  same  paper  or  parchment 
with  the  warrant  or  cogfwvit  before  the  filing  thereof  :  (s.  26.) 

Q.— Qive  the  form  of  attestation  of  a  warrant  of  attorney. 

il.— The  form  runs  thus :  Signed,  sealed,  and  delivered  by  the  above- 
named  0.  D.,  in  the  presence  of  me,  the  undersigned  W.  H.  And  I  hereby 
declare  myself  to  be  solicitor  for  the  said  0.  D.,  and  that  I  subscribe  this 
attestation  as  such  solicitor :  (see  Pat.  &  Mac.  Pr.  1003.) 

Q. — ^When  does  a  cognovit  require  to  be  stamped  ? 

A, — When  it  contains  terms  of  agreement  to  the  amount  of  5Z.  and 
upwards,  as  if  the  amount  is  to  be  paid  by  instalments :  (Chit.  Gont.  119, 
11th  edit. ;  Chit.  Arch.  757,  13th  edit.) 

C2.*— Is  a  joint  warrant  of  attorney  given  by  an  infant  and  another 
binding  upon  both  parties  ?  (b) 

A, — ^No ;  the  court  will  set  aside  the  warrant  of  attorney  or  judgment 
as  to  the  infant,  but  will  allow  it  to  be  enforced  as  to  the  other  defendant. 
The  court  will,  however,  require  the  infancy  to  be  made  out  by  clear  and 
independent  evidence :  (Ohit.  Arch.  760, 13th  edit.) 

Q. — ^What  is  the  advantage  of  filing  a  cognovit  "  under  the  statute," 
and  within  what  period  must  it  be  so  filed  ? 

A, — ^Unless  filed  it  is  deemed  fraudulent  and  void.  This  must  be  done 
within  the  time  before  named :  (Ohit.  Arch.  757,  13th  edit. ;  32  &  33 
Vict.  c.  62,  s.  26,  ante.) 

Q. — ^A  warrant  of  attorney,  dated  21st  July,  1860,  authorised  judgment 

to  be  entered  up  "  as  of  Trinity  Term  last,  Michaelmas  Term  next,  or  of 

•  -  ■    •  —---■■■, 

(a)  This  qnestion  is  also  put  thm :  When  a  party  gives  a  warrant  of  attomey,*by 
whom  mnst  it  be  attested,  and  what  must  the  attestation  state  ? 
(6)  Also  asked  thus :  Can  an  infant  execute  a  cognovit  f 
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any  subseqaent  term."    Jndgment  was  signed  in  Aogast ;  was  this  jadg** 
ment  regular? 

A. — ^No  ;  the  judgment  not  being  entered  up  in  a  term,  as  authorised 
by  the  warrant.  The  judgment  must  be  signed  in  strict  pursuanoe  of  the 
warrant ;  (see  Chit.  Arch.  725,  13th  edit.) 

Q. — ^A  warrant  of  attorney  to  confess  a  judgment  for  1000/.  having 
been  giyen  by  two  parties  jointly  (and  not  jointly  and  severally)  one 
of  them  dies  before  judgment  is  entered  up ;  can  the  party  to  whom  the 
warrant  of  attorney  was  given  enter  up  judgment  against  the  survivor  ? 

A. — No  ;  the  court  wUl  not,  as  a  rule,  allow  judgment  to  be  entered  up 
against  the  survivor :  (Ohit.  Arch.  776,  18th  edit.) 

Q. — ^Where  a  judge's  order  is  made  by  consent,  given  by  any  defendant 
in  any  personal  action,  authorising  judgment  to  be  entered  up,  and 
execution  issued,  what  is  necessary  to  be  done  with  such  order,  so  as  to 
prevent  the  same,  and  the  proceedings  under  it,  from  becoming  null  and 
void  ? 

A. — The  order,  together  with  an  affidavit  of  the  time  of  such  consent 
being  given,  and  a  description  of  the  residence  and  occupation  of  the 
defendant,  must  be  filed  with  the  proper  officer  of  the  Queen's  Bench 
within  twenty-one  days  after  the  making  of  such  order :  (32  &  33  Vict, 
c.  62,  s.  27.) 

Q, — ^What  are  the  requisites  to  the  validity  of  an  ordinary  bill  of  sale  f 
A. — ^In  addition  to  the  general  rules  of  contract  law  an  ordinary  bill  of 
sale  (a)  which  term  means  any  assurance  or  power  to  take  possession  of 
personal  chattels  remaining  in  the  possession,  or  apparent  possession  of  the 
grantor,  must  be  made :  (1)  In  consideration  of  not  less  than  30/. ;  (2)  In 
accordance  with  the  schedi^e  to  the  Bills  of  Sale  Act,  1882  (45  &  46  Vict, 
c  43 ;  lb.,  sect.  9) ;  (3)  It  must  set  forth  the  true  consideration ;  (4)  It  must 
be  duly  attested  by  one  or  more  credible  witnesses  ;  and  (5)  duly  registered 
within  seven  days,  or  if  made  out  of  England  within  seven  clear  days 
after  the  time  which  in  the  ordinary  course  of  post  it  would  arrive  in 
England  if  posted  immediately  after  execution :  {lb,,  s.  8.)  Neglect  of 
any  of  these  provisions  will  render  the  biU  of  sale  void.  It  can  also  only 
have  effect  as  against  creditors  in  respect  of  the  personal  chattels,  specifically 
described  in  the  schedule  thereto,  and  an  assignment  in  it  of  after  acquired 
property  will  likewise  not  be  good  as  against  them  :  (lb,,  ss.  4,  5.) 

C2. — ^What  alterations  in  the  law  were  made  by  the  Act  41  &  42  Vict. 
c.  31? 

^.— The  following  were  the  principal : 

*'  Personal  chattels "  to  indude  fixtures  when  separately  assigned  or 
charged,  but  not  fixtures  (except  trade  machinery)  when  assigned  with  the 
premises,  trade  machinery,  or  personal  chattels,  but  not  the  fixed  motive 
power,  or  steam,  gas,  or  water  pipes. 

(a)  The  Act  of  1882  does  not  apply  to  bills  of  baIo  giren  otherwise  than  for  the 
security  of  payment  of  money.  Registration  and  attestation  of  snch  docnments  mnst 
be  in  accordance  with  the  Act  of  1878.  Nor  does  the  Act  apply  to  any  debentures 
issaed  by  any  mortgage  loan  or  other  incorporated  company,  and  secured  npon  the 
capital  stock,  or  goods,  chattels,  and  e£Fect8  of  such  company :  (45  A  46  Vict.  o.  43, 
S.17.) 
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Fixtures  and  growiog  crops  not  to  be  deemed  separately  assigned  when 
the  land  passes  by  the  same  instrument. 

BiUs  of  sale  to  be  registered  within  seven  days  and  set  forth  the  tme  con- 
sideration, and  be  execnted  in  the  presence  of  a  solicitor,  and  the  attesta- 
tion to  state  that  he  explained  the  nature  of  it  to  the  grantor. 

A  subsequent  bill  of  sale  given  for  the  same  debt,  or  on  the  same  goods, 
to  be  void,  unless  for  the  correction  of  a  manifest  error. 

Begistration  to  take  the  goods  out  of  the  order  and  disposition  clause, 
but  formal  possession  not  sufficient. 

Q.-^What  further  alterations  were  made  by  the  Act  45  &  46  "Vict, 
c.  43  ? 

il.— This  Act  makes  absolutely  void  all  bills  of  sale  given  by  way  of 
security  for  the  payment  of  money  not  in  accordance  with  the  form  in  the 
schedule,  or  given  for  a  consideration  under  SOL,  and  also  void  as  against 
creditors  in  respect  of  after-acquired  property,  and  in  respect  of  chattels 
not  mentioned  in  the  schedule  to  the  bill.  Power  to  seize  is  only  to  arise 
in  certain  events,  and  registration  is  to  be  certified  to  the  County  Courts. 

Q.-— What  are  the  necessary  facts  to  be  sworn  to  in  an  affidavit  filed 
with  a  bill  of  sale  pursuant  to  the  above  statute  ? 

A. — They  are  the  following  :  The  time  when  the  bill  of  sale  was  given 
or  made  ;  its  due  attestation  and  execution ;  a  description  of  the  residence 
and  occupation  of  the  person  making  or  giving  the  same  ;  or  in  case  it  is 
made  or  given  by  a  person  in  execution,  then  a  description  of  the  residence 
and  occupation  of  the  person  against  whom  the  process  issued,  and  a 
description  of  every  attesting  witness  to  the  bill  of  sale,  (a) 

Q. — How  is  registration  effected  ? 

A. — ^The  bill,  with  every  schedule,  and  a  true  copy  of  the  bill  and 
schedule,  and  of  every  attestation  of  the  execution  of  such  bill,  together 
with  such  affidavit,  must  be  presented  to  and  the  said  copy  and  affidavit 
filed  with  the  registrar  of  bills  of  sale  within  seven  clear  days  or  such 
enlarged  time  as  sforesaid :  (41  b  42  Vict.  c.  81,  s.  10.)  A  judge  may  on 
terms  order  that  the  omission  to  register  within  the  time,  or  that  the 
misstatement  of  the  name,  residence,  or  occupation  of  any  person  may  be 
rectified  by  extending  the  time  or  allowing  the  entry  in  the  register  to  be 
amended,  if  satisfied  that  such  omission  was  accidental  or  due  to  inad- 
vertence :  (lb.,  s.  14.) 

Q.— When  does  an  assignment  of  fixtures  require  registration  ? 

A, — ^An  assurance  of  fixtures  or  of  growing  crops  need  only  be  registered 
when  they  are  separately  assigned  or  charged.  Begistration  is  unneces- 
sary if  by  the  same  instrument  any  freehold  or  leasehold  interest  in  the 
land  or  building  to  which  such  fixtures  are  affixed  is  also  conveyed  or 
assigned  to  the  same  person  or  persons ;  but  any  mode  of  disposition  of 
trade  machinery  by  the  owner  thereof,  which  would  be  a  biU  of  sale  as  to 
any  other  personal  chattels,  will  be  deemed  to  be  a  bill  of  sale  within  the 
Act  and  require  registration :  (41  &  42  Vict.  c.  31,  ss.  5,  7.) 

■  • 

(a)  These  formalities  have  always  been  very  striotly  oonsferoed  by  the  courts,  and 
great  care  ahonld  be  taken  that  nothing  be  omitted :  (see  PichardB  v.  BttU^  1  L.  T« 
Rep.  N.  S.  45 ;  Beaks  v.  TewnmU  ih.  295 ;  Re  Pitman  Ham,  ib.  467.) 
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Q. — Oan  the  grantee  on  taking  poesession  under  a  bill  of  sale  at  once 
remove  the  goods,  and  what  right  has  the  grantor  to  apply  to  the  court  on 
seizure? 

A. — All  personal  chattels  seized  under  a  bill  of  sale  given  as  security 
for  money  shall  remain  on  the  premises  where  they  were  so  seized  or 
taken  possession  of  until  after  the  expiration  of  five  clear  days  from  the 
seizure  (45  &  46  Vict.  c.  43,  s.  13) ;  and  the  grantor  within  that  period 
may  apply  to  the  High  Court,  which,  if  satisfied  that  by  pajnuent  of 
money  or  otherwise  the  cause  of  seizure  no  longer  exists,  may  restrain  the 
grantee  from  removing  or  selling  the  chattels,  or  make  such  other  order  as 
may  seem  just :  (lb,,  s.  7.) 

Q. — ^If  a  mortgagor  attorns  tenant  to  the  mortgagee,  would  the 
mortgage  require  registration  ? 

A — By  the  41  &  42  Vict.  c.  31,  s.  6,  every  attornment,  instrument,  or 
agreement  npi  being  a  mining  lease,  whereby  a  power  of  distress  is  given 
or  agreed  to  be  given  as  security  for  a  debt,  and  whereby  any  rent  is 
reserved,  is  to  be  deemed  a  bill  of  sale  and  must  be  registered  accordingly ; 
but  this  section  is  not  to  extend  to  any  mortgage  of  any  estate  or  interest 
in  land  which  the  mortgagee  being  in  possession  shall  have  demised  to  the 
mortgagor  as  his  tenant  at  a  fair  and  reasonable  rent.  The  effect  of  this 
section  seems  to  be  that,  if  the  attornment  clause  is  contained  in  a 
mortgage  deed,  the  instrument  need  not  be  registered  if  a  fair  and 
reasonable  rent  is  reserved,  but  that  otherwise  registration  is  necessary : 
(see  Wilson's  Bills  of  Sale  Act,  2nd  edit.,  47.) 

Q. — ^What  by  the  Bills  of  Sale  Act,  1882,  are  the  only  contingencies  on 
which  the  chattels  comprised  in  a  bill  of  sale  can  be  seized  ? 

^.—{1)  Default  in  payment  at  the  specified  time  or  in  performance  of 
covenant  or  agreement  contained  in  the  bill  of  sale  and  necessary  for 
maintaining  the  security. 

(2)  Bankruptcy  of  grantor  or  suffering  goods  to  be  distrained  for  rent, 
rates,  or  taxes. 

(3)  Fraudulent  removal  of  the  goods. 

(4)  Neglect  of  grantee  without  reasonable  excuse,  on  demand  in 
writing,  to  produce  to  grantor  his  last  receipts  for  rent,  rates,  and  taxes. 

(5)  Execution  levied  on  the  goods  under  any  judgment  at  law : 
(45  &  46  Vict.  c.  43,  s.  7.) 

Q. — ^What  rights  are  paramount  to  a  registered  bill  of  sale  ? 

A.-^l)  Landlord's  right  of  distress  and  goods  liable  to  distress  under  a 
warrant  for  the  recovery  of  taxes  and  poor  and  other  parochial  rates :  (lb., 
8.  14.) 

(2)  A  prior  registered  bill  of  sale  has  priority. 

(3)  Bights  of  creditors  under  13  Eliz.  c  5. 

(4)  Bights  of  creditors  if  bill  of  sale  is  an  act  of  bankruptcy. 

Q. — One  man  maken  a  settlement  of  household  furniture  previous  to  and 
in  consideration  of  his  marriage ;  another  makes  a  like  settlement  after  his 
marriage.  Do  either  and  which  of  these  require  to  be  registered  as  a  bill 
of  sale? 

^•— The  settlement  made  before  marriage  does  not  require  registration, 
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« 

as  marriage  setilemeiits  are  exempt  from  the  operation  of  the  Bills  of  Sale 
Act ;  but  a  settlement  made  after  marriage^  unless  in  pursuance  of  articles 
made  previoasly,  must  be  registered. 

Q. — Wbat  transactions  are  void  as  against  creditors  witbin  the  meaning 
of  tbe  statute  of  Elizabeth  as  to  fraudulent  gifts  and  conveyances  of 
chattels  and  lands  ? 

A, — ^All  gifts  and  conveyances  of  chattels  and  lands  made  for  the  pur- 
pose of  defeating  and  delaying  creditors  are  void  as  against  them,  unless 
made  upon  a  valuable  consideration  and  bond  fide  to  some  person  without 
notice  of  the  fraud :  (see  13  Eliz.  c.  5  ;  Ttcpie*s  case,  1  Sm.  L.  0.  1 
et  seq.) 

ACTION  FOB  EECOVEEY  OF  LAND. 

Question, — What  was  an  action  of  ejectment  ? 

Answer. — ^Ejectment  originated  as  far  back  as  the  reign  of  Edw.  3,  and 
was,  prior  to  the  15  &  16  Vict.  c.  76,  an  anomalous  and  fictitious  pro- 
ceeding, and  termed  a  mixed  action.  By  the  above  Act,  however,  the 
action  of  ejectment  was  wholly  remodelled,  and  was  brought  to  recover 
the  possession  of  land  only  :  (see  Sm.  Act.  28,  2nd  edit,  by  Foulkes.)  (a) 
It  is  now  called  an  action  for  recovery  of  land,  and  by  Order  IL,  r.  3, 
is  commenced  by  writ,  the  same  as  any  other  action ;  but  by  Order  XV  ill., 
r.  2,  no  other  cause  of  action  can  be  joined  with  it  except  by  leave  of  the 
court  or  a  judge,  other,  than  claims  in  respect  of  mesne  profits  or  arrears 
of  rent  or  double  value  in  respect  of  the  premises  claimed  or  any  part 
thereof,  and  damages  for  breach  of  contract  imder  which  the  same  or  any 
part  thereof  are  held,  or  for  any  wrong  or  injury  to  them.  (6) 

Q. — In  what  material  respects  does  an  action  for  the  recovery  of  land 
differ  from  an  action  in  ejectment  before  the  Judicature  Act  ? 

A, — In  the  old  action  of  ejectment  the  defendant  had  sixteen  days  to 
appear,  the  writ  was  in  force  for  three  months  only,  the  venue  was  local, 
and  there  were  no  pleadings,  the  plaintiff  could  only  recover  on  a  legal 
title.  In  an  action  to  recover  land,  the  defendant  has  only  eight  days  to 
appear.  Claims  for  mesne  profits,  arrears  of  rent  and  damages  for  breach 
of  contract  in  connection  with  the  property,  may  be  joined  with  it.  The 
writ  is  in  force  twelve  months.  The  pleadings  are  the  same  as  in  other 
actions.  Local  venue  is  abolished.  A  mortgagor  plaintiff  is  not  restricted 
to  his  legal  title  to  recover,  and  execution  now  issues  inamediately. 

Q. — ^In  what  cases  is  this  action  usually  brought  ? 

A, — ^In  the  following:  (1.)  By  one  person  seeking  to  recover  the  pos* 
session  of  land  from  another.  (2.)  By  a  landlord  against  his  tenant. 
(3.)  By  a  mortgagee  against  the  mortgagor,  or  any  of  the  mortgagor's 
tenants  who  became  such  after  the  mortgage :  (see  Sm.  Act.  402,  10th 
edit.) 

Q. — ^What  essential  right  must  the  plaintiff  possess  as  to  the  land 

(a)  In  action  of  ejectment  by  a  landlord  against  a  tenant,  nnder  sect.  214,  however, 
after  proof  of  his  right  to  recover  possession,  he  might  go  into  evidence  of  mesne 
profits:)  see  Sm.  Act.  424,  lOth  edit.) 

(6)  See  Wketitone  v.  Davis  (0harley*8  Fxact.  Gas.,  p.  92> 
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sought  to  be  recovered,  and  what  step  mnst  be  taken  before  action  in 
the  cases  re8pecti;rely  of  a  tenancy  from  year  'to  year,  and  a  tenancy  at 
wiU? 

A. — ^The  plaintiff  need  not  now  in  all  cases  liave  a  legal  title,  as  in  the 
case  of  a  mortgagor  entitled  to  possession  where  no  notice  has  been  given 
by  the  mortgagee :  (1873  Act,  s.  25,  sub-s.  5.)  Before  it  can  be  brought 
against  a  yearly  tenant  six  months'  notice  must  be  given,  or,  under  the 
Agricultural  Tenancies  Act,  twelve  months,  to  expire  at  the  end  of  the 
current  year's  tenancy ;  against  the  tenant  at  will,  however,  a  simple 
demand  of  possession  will  found  a  right  of  action :  (Broom's  Oom.  Law, 
753  €t  8€q,,  3rd  edit.) 

Q. — Can  a  mortgagor  of  land  under  any,  and,  if  any,  what,  circum- 
stances sue  in  his  own  name  only  for  possession  of  such  land,  or  for 
damages  in  respect  of  any  trespass  thereto  ? 

A. — ^If  he  is  entitled  for  the  time  being  to  possession  or  receipt  of  the 
rents  and  profits,  and  no  notice  to  enter  into  possession  or  receipt  of  such 
rents  and  profits  has  been  given  by  the  mortgagee,  he  may  sue  in  his  own 
name  for  the  recovery  of  possession,  or  of  the  rents  and  profits,  or  to 
prevent  or  recover  damages  in  respect  of  any  trespass  or  other  wrong 
relating  thereto,  unless  the  cause  of  action  arises  upon  a  lease  or  other 
contract  made  by  him  jointly  with  any  other  person :  (1873  Jud.  Act, 
s.  25,  sub-s.  5.) 

Q. — ^Is  an  equitable  title  sufficient  to  found  this  action? 

A. — ^It  is  in  the  case  of  a  mortgagor,  as  above  stated ;  but  an  equit- 
able defence  can  now  be  pleaded  in  an  action  of  ejectment :  (Ord,  XXL, 
r.  21.) 

Q. — ^Within  what  period  can  the  action  be  brought  ? 

A, — Within  twelve  years  next  after  the  time  at  which  the  right  to 
bring  such  action  accrued ;  unless  the  party  entitled  to  bring  it  is  under 
disability,  for  then  he  is  allowed  six  years  after  the  disability  ceases.  But 
no  action  can  be  brought  after  thirty  years  have  elapsed  from  the  time  the 
right  of  action  first  accrued  :  (37  &  38  Vict.  c.  57.) 

Q.— What  is  the  first  proceeding  in  the  action  ?  and  how,  on  whom, 
and  where  is  it  to  be  served  ? 

A. — A  writ  is  now  issued  the  same  as  in  other  actions,  the  indorsement 
showing  the  nature  of  the  claim,  and  the  service  is  similar,  but  in  case  of 
vacant  possession,  and  where  it  cannot  otherwise  be  effected,  it  is  made  by 
posting  a  copy  of  the  writ  upon  the  door  of  the  dwelling-house,  or  other 
conspicuous  part  of  the  property,  but  an  order  for  substituted  or  other 
service,  or  for  notice  in  lieu  or  service,  may  now  be  made :  (Ord.  IX., 
rr.  2,  9  ;  Crane  v.  JulUon,  2  Charley's  Cas.  (Court),  209.) 

Q.— Under  what  circumstances  can  a  possession  be  treated  as  "  vacant" 
for  the  purpose  of  service  of  the  writ  ?  State  the  mode  of  service  proper 
in  such  a  case. 

^.— -A  mere  discontinuance  to  occupy  will  not  constitute  a  vacant  pos- 
session ;  the  possession  must  be  entirely  abandoned,  or  the  premises  be 
incapable  of  occupation,  as  where  they  are  in  an  unfinished  state :  (Doe  d, 
Newman  v.  Eoe,  2  Dawl.  399 ;  Doe  d.  Schovell  v.  Roe,  3  Dowl,  691.) 
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In  the  case  of  yacant  possession,  service  may  be  effected  by  posting  a 
copy  of  the  writ  npon  the  door  of  the  dwelling-house,  or  other  con- 
spicuous part  of  the  property  (Ord.  DL,  r.  9) ;  but  in  case  of  default  of 
appearance,  an  order  to  enter  judgment  must  now  be  obtained :  (Bitt. 
Pract.  Gas.  XX.) 

Q. — ^Under  what  statutory  obligation  is  a  tenant,  on  whom  the  writ 
has  been  served,  to  give  notice  thereof  to  his  landlord  ? 

^4. — He  must  forthwith  give  notice  thereof  to  his  landlord,  or  his  bailiff 
or  receiver,  under  penalty  of  forfeiting  three  years'  improved  rack-rent  of 
the  premises  holden  by  the  tenant,  to  he  recovered  by  action :  (see  15  &  16 
Vict.  c.  76,  s.  209.) 

Q. — ^When  such  action  is  brought  against  a  tenant  in  possession,  what 
is  required  to  enable  a  landlord  to  come  in  and  defend  ? 

A, — He  must  make  an  affidavit  showing  that  he  is  in  possession  of  the 
land  by  his  tenant,  and  apply  to  the  court  or  a  judge  for  leave  to  appear 
and  defend ;  and  in  his  appearance  state  that  he  appears  as  landlord : 
(Ord.  Xn.,  rr.  25,  26.) 

Q. — ^Where  a  party  in  such  action  wishes  to  defend  as  devisee,  or  mort- 
gagee, what  steps  should  he  take  to  be  let  in  and  defend  ? 

A. — ^He  must  take  the  steps  detailed  in  the  preceding  answer.  For  the 
order  empowers  any  other  person  not  named  in  the  writ  to  come  in  and 
defend,  on  obtaining  leave.  Where  a  person  is  neither  named  in  the  writ, 
nor  in  possession  of  the  property,  either  by  himself  or  his  tenant,  he 
cannot  obtain  leave  to  defend:  (Whitworth  v.  Humphries,  1  L.  T.  Bep. 
N.  8.  301.) 

Q.^-How  many  days  has  a  defendant  to  appear  in  such  actions  ? 

A, — ^Formerly,  he  had  sixteen  days  after  service  of  the  writ  to  appear 
and  defend  the  possession  of  the  property  sued  for;  now  he  baa  only 
eight,  as  in  other  actions. 

Q. — ^What  is  the  mode  by  which  a  defendant  in  such  action  may^  if 
he  think  proper,  limit  his  defence  to  part  of  the  premises  sought  to  be 
recovered  ? 

'^.— By  describing  that  part  with  reasonable  certainty  in  his  memoran- 
dum of  appearance,  or  in  a  notice  intituled  in  the  action,  and  signed  by 
the  party  or  his  solicitor,  and  serving  such  notice  within  four  days  after 
appearance  :  (Ord.  XII.,  r.  28.)  Where  there  are  several  defendants, 
and  the  plaintiff  succeeds,  each  of  the  defendants,  although  defending 
only  for  part  of  the  premises  claimed,  is  liable  for  the  whole  of  the 
plaintiff's  costs :  (see  Johnson  et  aL  v.  Mills  et  cU,  Be  Foot,  L.  Bep.  8 
0.  P.  22.) 

Q, — ^Where  must  the  venue  be  laid  in  such  action  ? 
A. — ^Formerly,  the  venue  was  local,  but  local  venue  is  now  abolished, 
except  where  otherwise  provided  by  statute :  (Ord.  XXXVL,  r.  1.) 

Q. — ^What  are  the  steps  to  be  taken  in  such  action,  before  the  cause  is 
at  issue  ?  (a) 

•* ■ --  MI^B    M    ■       ■  I  -  -       -^ _  1 ^ - 

(a)  Also  asked  thns :  Are  there  any  pleadings  In  an  action  of  ejectmenti  and  how 
is  the  issue  made  np? 
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A, — ^Formerly  there  were  no  pleadings ;  Bat  now  they  are  the  same  as 
in  other  actionb.  The  defendant,  if  in  possession,  need  plead  only  that  he 
is  in  possession  nnless  his  defence  depends  on  equitable  grounds,  when  he 
must  plead  his  title :  (Ord.  XXL,  r.  21.) 

Q. — In  an  action  for  recovery  of  freehold  land,  how  is  a  will  afiPeoting 
the  title  proved  ? 

A, — ^Formerly,  the  original  will  must  always  have  been  produced,  and 
proved  by  the  attesting  witnesses :  (Pow.  £v.  274.)  Now,  however,  the 
20  &  21  Vict.  c.  77,  provides  that,  in  any  action  where  it  is  wished  to 
establish  a  devise  of  real  estate,  the  original  will  need  not  be  produced ; 
but  the  plaintiff  may  give  the  defendant  ten  days*  notice  before  the  trial 
that  he  intends  thereat  to  give  in  evidence,  as  proof  of  the  devise, 
probate  of  the  will,  &c.,  which  probate,  &c.,  will  be  sufficient  unless  the 
defendant,  within  four  days  after  receiving  the  plaintiff's  notice,  give  the 
plaintiff  a  notice  that  he  intends  to  dispute  the  validity  of  the  devise : 
(s.  64.)  If  the  will  ia  proved  in  solemn  form  probate  is  conclusive 
evidence  :  (s.  62.)    See  ante,  note  (a),  p.  112. 

Q. — ^In  what  cases  could  the  common  law  courts  relieve  tenants  from 
forfeiture  in  actions  of  ejectment  under  the  Common  Law  Procedure  Act, 
1860? 

A, — ^In  ease  of  ejectment  for  a  forfeiture  brought  for  non-payment  of 
rent,  the  courts  of  common  law,  or  a  judge  thereof,  could,  under  this  Act, 
upon  a  rule  or  summons,  give  relief  in  a  summary  way  within  the  same 
t^me,  and  subject  to  the  same  terms  and  conditions  as  the  Court  of 
Chancery.  Also  upon  ejectment  for  forfeiture  for  breach  of  a  covenant  to 
insure  against  damage  by  fire,  the  court  or  judge  might,  in  like  manner, 
give  the  same  relief  as  the  Court  of  Chanceiy  gave  under  the  22  &  23  Vict. 
0.  S5  :  (see  23  &  24  Vict.  c.  126,  ss.  1—11.) 

Q. — ^In  an  action  for  recovery  of  land  the  defendant  obtains  a  verdict. 
Is  the  plaintiff*s  claim  to  the  premises  sought  to  be  recovered,  barred  by 
such  verdict  ?  Or  can  the  unsuccessful  party  re-try  the  same  question  as 
often  as  he  pleases  without  leave  of  the  court  ? 

A. — ^A  verdict  and  judgment  in  ejectment  were  never  conclusive  as  to 
the  title,  and  the  unsuccessful  party  might  bring  another  action  of  eject- 
ment to  try  his  right  if  he  thought  proper :  (see  Taylor  v.  Horde,  Sm. 
L.  0.  vol.  2.)  (a) 

Q, — ^When  such  action  is  brought  on  a  proviso  for  re-entry  on  a  breach 
of  covenant  to  repair,  give  an  instance  of  the  waiver  of  the  forfeiture. 
'  ii.— An  instanoe  would  be  the  acceptance  of  rent  by  the  landlord  after 
hfi  knew  of  the  breach  of  covenant  to  repair. 

Q. — ^When  a  plaintiff  has  recovered  verdict  in  such  action,  how  does 
he  recover  possession  ? 

A. — After  entering  the  judgment,  execution  now  issues  at  once,  for 
recovery  of  possession  of  the  property  and  for  costs.     The  plaintiff  recovers 

(a)  The  reason  of  this  is  that  the  Jadgment  in  ejectment  is  only  for  the  recoTery  of 
potBeMtion,  without  prejndice  to  the  right.  A  person  may  have  a  right  at  one  time 
and  not  at  another :  (see  Taylor  v.  Horde^  sup.)  But,  of  course,  ejectment  is  founded 
on  title. 
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possesBion  of  the  property  by  a  writ  of  possession.    It  is  directed  to  the 
sherifiF:  (Ord.  XLVH.,  r.  1.)  (a) 

Q. — ^Where  jadgment  in  such  action  is  entered  for  want  of  appearance, 
is  the  claimant  entitled  to  costs  ? 

ii  .^Plaintiff  is  now  entitled  to  costs,  as  in  any  other  action,  and  he  may 
have  either  one  writ  or  separate  writs  of  execution  for  possession  and  for 
their  recorery :  (Ord.  XLVH.,  r.  3.) 

Q. — ^Describe  the  usual  proceedings  in  this  action. 

A, — ^The  action  is  now  commenced  by  writ,  directed  to  the  persons  in 
possession  by  name,  and  the  indorsement  of  claim  briefly  describes  the 
property  claimed.  It  should  be  served  as  in  other  actions,  or  in  case  of 
vacant  possession  it  should  be  posted  on  the  property  as  stated  ante,  p.  155. 
The  defendant  has  eight  days  to  appear.  After  appearance,  whidi  may 
be  to  the  whole  or  part  of  the  premises,  the  plaintiff  delivers  his  state- 
ment of  daim,  after  which  the  defendant  puts  in  his  defence,  merely 
stating  that  he  is  in  possession,  unless  it  is  an  equitable  one ;  after  which 
plaintiff  replies,  and  issue  is  joined,  notice  of  trial  given,  and  cause 
entered,  (b)  The  cause  is  tried  in  the  same  way  as  an  ordinary  cause ; 
verdict  being  given,  judgment  entered,  costs  taxed,  and  execution  issued : 
(see  supra.) 

Q. — ^At  whose  suit  must  an  action  for  mesne  profits  be  brought,  and 
against  whom  ? 

A. — The  action  must  be  brought  in  the  name  of  the  party  entitled  to 
possession,  and  may  now  be  joined  in  his  action  for  recovery  of  the  land : 
(see  Ord.  XVm.,  r.  2.) 

Q. — ^What  is  the  plaintiff  entitled  to  recover  in  such  action  ? 

A, — Only  six  years'  arrears  of  the  annual  income  or  rent  can  be 
recovered  (unless  it  is  brought  against  a  tenant  who  holds  under  a  lease 
under  a  seal ;  when  twenty  years'  arrears  can  be  recovered).  However, 
the  jury  in  estimating  the  damages  are  not  confined  to  the  mere  rent  or 
annual  value  of  the  premises ;  but  may  give  such  extra  damages  as  they 
think  fit  as  a  compensation  for  the  plaintiff's  trouble  and  costs :  (Sm.  Act. 
429,  10th  edit.) 
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Quesfum.— What  is  the  meaning  of  a  distress  ? 

Anstoer. — ^A  distress  in  law  is  the  taking  of  a  personal  chattel  out  of 
the  possession  of  the  wrong-doer  into  the  custody  of  the  person  who  i^ 
injured,  in  order  to  procure  a  satisfaction  of  the  wrong  done :  (3  8t.  G. 
247,  8th  edit.) 

Q. — ^For  what  are  distresses  usually  taken  ? 

A. — ^For  non-payment  of  rent,  for  cattle  damage  feasant,  and  under 

,- ^ — 

(a)  When  the  jadgment  ia  that  a  person  therein  named  ie  directed  to  deliver  up 
poBBeaaion  of  any  lends  to  some  other  person,  an  affidavit  of  service  of  such  jadg- 
ment and  of  disobeyal  thereof  mast  oe  filed  before  execation  can  issne:  (Ord. 
XLVn.,  r.  2.) 

(b)  Interrogatories  may  now  he  delivered  in  It :  (X^eff  v*  Kennedy,  62  L.  J.  885,  H.  L.) 
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▼aiioiu  Acts  of  Parliament  for  tithe,  rates,  and  taxes :  (see  3  St.  0.  247- 
260,  dth  edit.) 

Q* — ^What  may  be  distrained,  and  what  things  are  privileged  from 
distress  for  rent  ? 

A. — It  is  a  general  role  that  all  chattels  personal,  found  upon  the 
premises,  as  well  the  goods  of  strangers  as  of  the  tenant,  are  liable  to  be 
distrained,  unless  particularly  exempted.  But  by  the  84  &  85  Vict.  c.  79, 
the  goods  of  lodgers  are  protected  against  distresses  for  arreai's  of  rent  due 
to  the  superior  landlord  from  his  immediate  tenant  (post,  p.  161).  The 
following  things  are  priyUeged  from  distress  : 

1.  AmtaalsfercB  naturcB, 

2,  Whatever  is  in  the  personal  use  of  a  man,  as  an  axe  with  which  he  is 

cutting  wood,  or  a  horse  which  he  is  riding.     But  horses  drawing 
a  cart  may  (cart  and  all)  be  distrained  for  rent  in  arrear. 
S.  Things  delivered  to  a  person  to  be  carried,  wrought,  or  managed  in 
the  way  of  his  trade,  as  doth  at  a  tailor's. 

4.  Things  in  the  custody  of  the  law,  such  as  property  already  taken 

damage  feasant,  or  in  execution. 

5.  Loose  money. 

6.  Everything  which  cannot  be  returned  in  as  good  a  condition  as  when 

distrained,  as  milk,  fruit,  and  the  like. 

7.  Things  fixed  to  the  freehold. 

Besides  the  preceding  articles  which  are  absolutely  privileged  the 
following  are  privileged  sub  nwdo :  beasts  of  the  plough  and  sheep,  and 
instruments  of  husbandry ;  and  the  instruments  of  a  man's  trade  or  pro- 
fession, as  the  axe  of  a  carpenter,  the  books  of  a  scholar,  and  the  like,  all 
which  are  exempt,  provided  there  be  other  sufficient  distress  on  the 
premises ;  and  by  the  Agricultural  Holdings  Act,  1888  (46  &  47  Vict. 
0.  61,  8.  45),.  live  stock  of  another  taken  in  to  feed  is  exempt  if 
other  sufficient  distress  is  on  the  premises,  and  if  not  is  only  liable  for 
amount  due  from  their  owner  to  the  tenant ;  (see  8  St.  0.  249  et  seq., 
8th  edit. ;  Arch.  L.  &  T.  Ill  e^  aeq,,  2nd  edit.) 

Q. — ^How  are  distresses  made  ? 

A. — ^A  distress  for  rent  is  made  by  the  landlord  or  his  agent  entering 
upon  some  part  of  the  demised  premises  by  day,  and  seizing  some  portion 
of  the  goods  in  the  name  of  the  whole,  or  of  so  much  as  may  be  necessary. 
The  whole  amount  should  be  distrained  for  at  once,  unless  there  is  not 
sufficient  distress  on  the  premises.  When  the  distress  is  taken,  the  things 
distrained  must  be  impounded,  and  written  notice  of  the  cause  of  distress 
g^ven  to  the  tenant :  (a)  (see  St.  0.  254  et  seq.,  8th  edit. ;  Arch.  L.  &  T. 
125  et  seq.,  2nd  edit.) 

Q. — At  what  time  can  a  distress  be  made  ? 

A. — ^A  distress  for  rent  in  arrear  must  be  made  by  day,  and  for  this 
purpose  day  commences  at  sunrise  and  ends  at  sunset :  {Tutton  v.  Dark, 
2  L.  T.  Bep.  N.  S.  861.)  But  a  distress  damage  feasant  may  be  made  by 
night,  lest  the  cattle  should  escape :  (8  St.  0.  sup.) 

(a)  By  the  Agricultaral  Holdings  Act,  1888,  s.  44,  a  distreBS  with  respect  to  holdings 
nnder  that  Act  can  only  be  made  within  a  year  of  the  rent  falling  dae  or  from  the 
customary  quarter  or  half  year  when  paid. 
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Q. — ^What  do  you  mean  by  an  Englisliman's  house  being  hia  castle  ? 
By  whom  and  under  what  circumstances  may  his  outer  door  be  broken 
open? 

ii.— It  means  that  the  immunity  of  a  man's  house  is  so  sacred  it  never 
can  be  violated  with  impunity.  For  this  reason  no  outward  door  can,  as 
a  rule,  be  broken  open  to  execute  any  civil  process,  though  in  criminal 
cases  the  public  safety  supersedes  the  private :  (St.  0.,  vol.  4,  p.  342, 
8th  edit.)  But  where  goods  have  been  fraudulently  removed  and  locked 
up  to  avoid  a  distress,  it  may  be  done  as  stated  infra,  and  also  in  case  of 
distress  for  the  Queen's  taxes ;  or  by  an  ejected  bailiff  to  re-enter,  and  in 
criminal  cases. 

Q. — Oan  an  outer,  or  any,  or  what  other,  door  be  broken  open  in  order 
to  znake  a  distress  ? 

A. — ^An  outer  door  cannot  be  broken  open  for  ibis  purpose ;  but  when 
the  party  making  the  distress  is  in  the  house,  an  inner  door  may  be  broken 
open  :  (JSemayne'a  case,  1  Sm.  L.  0.  121.)  And  where  goods  have  been 
fraudulently  removed  and  looked  up  to  prevent  a  distress,  Uie  landlord  may, 
within  thirty  days  after,  by  the  assistance  of  the  peace  officer  of  the  parish, 
and  oath  having  been  made  before  a  justice,  in  case  it  is  a  dwelling-house, 
of  a  reasonable  ground  to  suspect  that  sudi  goods  are  concealed  therein, 
break  open,  in  the  daytime,  the  place  where  the  goods  are :  (11  Qeo.  8, 
0.  19.) 

Q. — Oan  goods  removed  for  the  purpose  of  avoiding  a  distress  be 
seized  and  sold,  and  within  what  time  ? 

A. — The  landlord  or  any  person  empowered  by  him  may  within  the 
space  of  thirty  days  take  and  seize  them  as  a  distress  wherever  they  may 
be  found,  provided  that  they  have  not  before  such  seizure  been  sold 
bond  fide  and  for  a  valuable  consideration ;  all  persons  assisting  such 
fraudulent  conveyance  forfeit  double  their  value  to  the  landlord :  (11  Qeo. 
2,  c.  19,  ss.  1,  2.)  The  statute  only  applies  when  the  removal  took  place 
on  or  after  the  day  when  the  rent  became  due:  (Band  v.  Vaughan, 
1  Bing.  N.  C.  767.) 

Q. — ^Must  a  bailiff  have  a  written  authority  to  distrain  ? 

A. — ^Thifl  is  not  absolutely  necessary,  but  it  is  advisable,  and  one  is 
generally  givcu,  called  a  warrant  of  distress :  (see  Arch.  L.  ft  T.  126,  &c., 
2nd  edit.) 

Q.— What  do  you  understand  by  the  expression  '' cattle  levant  and 
couchantf  *' 

A, — ^It  literally  means  riaing  up  and  lying  down,  but  it  is  chiefly  used 
in  respect  of  distresses.  Thus,  if  lands  were  not  sufficiently  fenced,  so  as 
to  keep  out  cattle,  if  the  landlord  or  tenant  is  bound  to  fence,  the  land- 
lord or  tenant  cannot  distrain  them  till  they  have  been  levant  and 
couchant  on  the  lands ;  that  is,  have  been  long  enough  there  to  have  laid 
down  and  risen  up  to  feed,  which,  in  general,  is  held  to  be  one  night  at 
least :  (see  further  St.  0.  251,  8th  edit.) 

Q...~In  what  cases  may  cattle  be  impounded ;  and,  if  impounded  for  an 
excessive  sum,  what  are  the  remedies,  and  against  the  party  impounding 
or  against  the  pound  keeper? 
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A. — As  before  stated,  cattle  may  be  impounded  on  a  distress  for  rent 
in  arrear  or  damage  feasant.  An  action  (formerly  on  the  case)  is  the 
proper  remedy  for  an  excessive  distress :  (Arch.  L.  &  T.  296,  2nd  edit.) 
The  action  mast  be  brought  against  the  impounder,  and  not  against  the 
pound  keeper,  for  he  is  not  liable  unless  he  has  exceeded  his  duty,  and 
assented  to  the  trespass  ;  for  a  pound  keeper  is  bound  to  receive  everything 
offered  to  his  custody  :  (see  8elw.  Nisi  Prius,  685,  1 1th  edit.) 

Q. — Can  goods,  the  property  of  a  guest  at  an  inn,  be  taken  in  distress 
for  rent  due  for  the  premises  ?     Qive  the  reason  for  your  answer. 

A. — Such  goods  are  privileged  from  distress  as  being  in  the  custody  of 
the  innkeeper  in  the  course  of  his  trade.  See  Crosier  v.  Tomkiiison, 
(2  Ld.  Ken.  439),  which  expressly  decides  this  point. 

Q. — Are  the  goods  of  a  lodger  distrainable  for  arrears  of  rent  due  to 
the  superior  landlord  by  his  immediate  tenant  ?  What  alteration  in  the 
law  on  this  point  has  been  recently  made  ? 

A. — They  are  distrainable,  but  the  lodger  may  take  advantage  of  the 
Act,  34  &  35  Vict.  c.  79. 

By  sect.  1  of  this  Act  a  lodger  may  serve  on  the  superior  landlord  a 
declaration  in  writing,  setting  forth  that  the  immediate  tenant  has  no 
right  in  the  goods  distrained,  and  that  the  same  are  the  property  or  in  the 
lawful  possession  of  the  lodger ;  and  also  setting  forth  what  rent  is  due 
from  the  lodger  to  his  immediate  landlord,  and  the  lodger  may  pay  the 
same,  or  so  much  as  is  sufficient,  to  the  superior  landlord,  whereupon 
further  proceedings  upon  such  distress  become  illegal.  An  inventory  of 
the  goods  referred  to  must  be  annexed  to  the  declaration  ;  and  see 
post,  p.  162. 

Q. — ^When  a  landlord  distrains  for  rent,  after  what  time,  and  subject  to 
what  precautions,  can  he  proceed  to  sell  the  goods  distrained  ?  (a) 

A, — The  landlord  cannot  sell  the  goods  until  five  days  next  after  the 
distress  is  taken,  and  notice  •  of  the  cause  of  the  distress  given.  He  is  not 
bound  to  sell  immediately  on  the  expiration  of  the  five  days,  but  is 
allowed  by  law  a  reasonable  time  afterwards  for  the  appraisement  and 
sale.  Before  the  sale,  the  goods  must  be  appraised :  (Arch.  L.  &  T.  183, 
2nd  edit. ;  3  St.  G.  259,  8th  edit.) 

Q. — Is  the  summary  remedy  of  a  landlord  for  rent  suspended  if  he  take 
a  note,  biU,  or  bond  ? 

A, — ^No ;  for  the  rent  is  of  a  higher  nature,  and  the  acceptance  of  a 
security  of  an  unequal  degree  is  no  extinguishment  of  the  claim :  {Harris 
V.  Shipway  and  Ewer  v.  Lady  Clifton,  Bui.  N.  P.  182.) 

Q. — Where  a  landlord  grants  a  mortgage,  and  afterwards  lets  the  pre- 
mises by  lease,  can  the  mortgagee  distrain  if  the  tenant  have  not  attorned 
to  him,  or  what  remedy  has  he  against  the  tenant ;  and  would  the  remedy 
be  the  same  if  a  lease  of  the  premises  had  been  granted  before  the  mort- 
gage ?  and,  if  not,  what  would  be  the  difference  ? 

A. — ^If  the  mortgagor  lease  the  mortgaged  premises,  the  mortgagee 
cannot  distrain  or  sue  for  rent  in  arrear  unless  the  tenant  has  attorned  to 


(a)  This  question  is  answered  by  the  text :  How  are  distresses  disposed  of  ? 
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him,  and  then  only  for  rent  accraing  due  after  attornment ;  bat  he  may 
without  notice  eject  the  tenant :  {Keech  v.  Hall,  1  Sm.  L.  G.  292.)  H 
the  lease  were  granted  before  the  mortgage,  the  mortgagee  may,  after 
giving  notice  to  the  tenant,  distrain  for  past  rent  as  well  as  for  rent 
accruing  due  after  notice,  he  being  assignee  of  the  reversion :  (^Moss  v. 
Gallimore,  1  Sm.  L.  0.  309  ;  Arch.  L.  &  T.  115,  2nd  edit.) 

Q. — Under  the  Tithe  Commutation  Act,  to  whom  is  the  tithe  owner  to 
apply,  in  the  first  instance,  for  his  rentcharge;  and,  if  not  paid,  what 
proceedings  must  he  adopt,  and  against  whom  ? 

A. — He  applies  to  the  tenant  in  possession.  In  case  of  non-pajrment 
by  the  tenant  within  twenty-one  days  after  the  rentcharge  has  become 
due,  and  after  ten  days'  notice,  the  owner  may  distrain  upon  the  lands 
liable  for  the  arrears,  and  dispose  of  the  distress,  when  taken,  in  the  same 
manner  as  a  distress  for  rent.  If  the  rentcharge  is  in  arrear  for  forty 
days,  and  no  sufficient  distress  can  be  found  on  the  premises,  the  owner 
may  have  a  writ  directing  the  sheriff  to  assess  the  arrears,  and  may 
afterwards  sue  out  a  writ  of  possession,  and  keep  possession  of  the  pre- 
mises charged  until  the  arrears  and  costs  are  fully  satisfied.  But  no  more 
than  two  years'  arrears  can  be  recovered  at  any  one  time,  either  by  the 
distress  or  writ  of  execution :  (see  6  &  7  Will.  4,  c.  71  ;  3  St.  0.  314,  8th 
edit.) 

Q. — State  the  principal  irregularities  in  making  a  distress  for  rent  in 
respect  of  which  an  action  would  lie  ? 

A. — ^If  the  landlord  does  not  comply  with  the  formalities  of  2  WilL 
&  M.  as  to  giving  notice  of  distress,  and  having  the  goods  appraised,  or 
if  he  sell  the  goods  before  the  five  days  have  expired,  or  continue  on  the 
premises  after  the  five  days  allowed  by  this  statute,  or  work  the  distress, 
the  tenant  may  bring  an  action  against  his  landlord  :  (Arch.  Nisi  Prius, 
433.)  Under  the  Agricultural  Holdings  Act,  1883,  s.  51,  fifteen  days  are 
allowed  to  replevy  the  goods  on  request  of  the  tenant  or  owner  of  the 
goods  in  writing. 

It  may  be  stated  that  where  an  irregularity  occurs  in  taking  a  distress 
the  distrainor  is  not  now  a  trespasser  ah  initio,  if  any  rent  is  justly  due 
(11  Geo.  2,  c.  19,  s.  19);  as  was  formerly  the  case :  (see  Six  Carpenters' 
case,  1  Sm.  L.  0.) 

Q. — ^What  is  the  remedy  for  a  wrongful  distress  ?  If  goods  are  illegally 
distrained  for  rent,  what  remedy  has  the  owner  of  the  goods,  1st,  where 
no  rent  is  due  ?     2nd,  where  only  a  small  part  is  due  ? 

A, — Replevin  is  the  usual  remedy  for  an  illegal  distress,  the  advantage 
of  which  is  that  the  goods  are  at  once  returned  to  the  former  owner,  but 
an  action  also  lies  without  doing  this;  formerly,  if  no  rent  were  due, 
trespass  would  lie,  or  the  tenant  might  waive  the  trespass  and  bring  case 
or  trover  for  the  value  of  the  articles  taken,  or  detinue  for  the  things 
themselves.  If  some  rent  were  due,  case,  and  not  replevin,  was  the  proper 
remedy  (Arch.  L.  &  T.  280  et  seq.,  2nd  edit.);  for  if  a  man  having  a  right 
to  distrain  for  5Z.  distrain  for  500/.,  a  replevin,  without  making  a  sufficient 
tender  before  impounding,  is  not  the  proper  remedy :  (Wood.  L.  &  T.  792, 
10th  edit. ;  Skeate  v.  Beale,  4  Jur.  766,  767.)  In  the  case  of  an  illegal 
distress  on  the  goods  of  a  lodger,  the  lodger  may  apply  to  a  justice  of  the 
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peace  for  an  order  for  the  restoration  of  suoh  goods,  and  the  magistrate 
or  justices  hearing  the  application  may  make  an  order  for  the  recovery  of 
the  goods  or  otherwise,  and  the  superior  landlord  shall  also  be  liable  to  an 
action  at  the  suit  of  the  lodger :  (34  &  35  Vict.  c.  79,  s.  2.) 


EEPLEVm. 

Qtiestion. — ^If  a  man's  goods  are  distrained  for  rent  which  he  alleges 
not  to  be  due,  what  steps  must  he  take  to  get  them  back  again,  and  before 
whom  must  he  go  ? 

Answer. — He  should  bring  an  action  of  replevin.     He  must  first,  how- 
ever, go  before  the  registrar  of  the  Oounty  Court  of  the  district  in  which* 
the  distress  is  taken,  and  enter  into  the  usual  replevin  bond,  as  stated 
infra. 

Q. — ^What  is  a  replevin,  what  is  the  nature  of  the  action,  and  what  the 
most  usual  course  of  its  adoption,  and  under  what  circumstances  should  it 
be  brought  in  the  High  Court  or  County  Court  respectively  ? 

A. — ^It  is  one  of  the  remedies  given  by  law  when  goods  are  wrongfully 
taken,  and  is  founded  on  tort.  It  is  usually  used  when  goods  have  been 
wrongfully  distrained.  It  should  be  brought  in  the  County  Court  unless 
the  plaintiff  is  prepared  to  prove  either  that  the  title  to  some  heredita- 
ment, market,  toll,  fair,  or  franchise  is  in  question,  or  that  the  rent  or 
damage  exceeds  20/.  If  the  plaintiff  is  so  prepared  he  must  sue  in  the 
High  Court :  (Sm.  Act.  46,  431  et  seq.,  10th  edit.) 

Q. — How  is  the  action  carried  on  in  the  County  Coui*t,  and  how  in  the 
court  above  ? 

A. — ^In  the  County  Court  it  is  carried  on  by  entering  a  plaint,  and 
issuing  a  summons  for  the  defendant's  appearance;  and  on  the  day 
appointed  for  appearance  the  cause  is  heard  in  a  summary  way,  and 
judgment  is  given  as  in  other  actions  in  the  County  Courts  ;  or  it  may  be 
tried  by  a  jury,  if  either  party  wish. 

In  the  High  Court  the  action  is  now  commenced  by  writ,  and  the  pro- 
ceedings are  the  same  as  in  ordinary  actions. 

But  before  proceedings  are  commenced  in  either  court,  the  plaintiff  must 
enter  into  a  replevin  bond,  as  stated  infrd. 

Q. — ^By  whom  are  replevins  now  granted,  and  in  what  court  may  an 
action  of  replevin  be  commenced  ? 

A. — The  registrar  of  the  County  Court  of  the  district  in  which  any 
distress  subject  to  replevin  is  taken,  is  to  approve  of  replevin  bonds,  grant 
replevins,  and  issue  all  necessary  process  in  relation  thereto,  and  such 
process  is  to  be  executed  by  the  high  bailiff.  An  action  of  replevin  may 
be  commenced  either  in  the  High  Court  or  in  the  County  Court :  (19  &^ 
20  Vict.  c.  108,  8.  63.)  (a) 


(a)  But  if  the  replevisor  frishes  to  commence  his  action  in  the  High  Oonrt,  he 
most,  at  the  time  of  replevying,  give  seoarity  to  he  approved  by  the  registrar,  for  snch 
an  amount  as  kuch  registrar  shall  deem  saffioient  to  cover  the  alleged  rent  or  damage 
in  respect  of  which  the  distress  shall  have  been  made,  and  the  probable  cost  of  tho 
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Q. — ^In  a  repleyin  suit  in  the  Oounty  Oonrt  can  any  other  caoBe  of  actioB 
be  joined  in  the  summons  ? 

A. — Formerly  it  could  not,  but  it  might  now. 

Q. — How  should  the  defendant  proceed  to  remove  an  action  of  replevin 
into  the  High  Court  ? 

A, — By  certioran.  He  is  to  apply  to  such  court,  or  to  a  judge  thereof, 
for  such  writ,  and  to  give  security,  to  be  approved  by  the  master,  for  an 
amouut  not  exceeding  150/.,  conditioned  to  defend  such  action  with  effect, 
and  (unless  the  replevisor  shall  discontinue,  or  not  prosecute  such  action, 
or  become  nonsuit  therein)  to  prove  that  the  defendant  had  good  ground 
for  believing  either  that  the  title  to  some  hereditament,  or  to  some  toll, 
market,  fair,  or  franchise,  was  in  question,  or  that  the  rent  or  damage  in 
aspect  of  which  the  distress  shall  have  been  taken  exceeds  20/. :  (see  19 
&  20  Vict.  c.  108,  s.  68  ;  Sm.  438,  10th  edit.) 

Q. — ^Name  the  various  pleadings  in  an  action  of  replevin. 
A, — They  are  the  same  now  as  in  an  ordinary  action. 

Q. — ^What  is  the  meaning  of  the  term  "  avowry  ?  " 
A. — It  was  the  justification  plea  of  the  defendant,  when  he  insisted 
that  the  goods  were  lawfully  taken  by  him  in  his  own  right :  (Sm.  sup,) 

Q. — ^What  was  the  first  writ  in  replevin  called  ? 

A. — A  replegiari  facias.  But  by  52  Hen.  3,  c.  21,  the  sheriff  was 
authorised  to  replevy  the  goods  without  writ.  And  by  9  &  10  Vict.  c.  95, 
88.  119-121,  replevin  may  be  brought  in  the  Oounty  Courts  without  writ; 
or,  as  before  seen,  it  may  be  brought  in  the  High  Court,  and  commenced 
by  an  ordinary  writ. 

Q. — ^Is  a  defendant  in  replevin  in  a  different  character  from  a  defendant 
in  any  other  action?  and,  if  so,  explain  the  difference. 

A. — Tes ;  he  is  considered  in  the  light  of  a  plaintiff,  and  formerly 
either  party  might  make  up  the  issue,  and  give  notice  of  trial ;  and  also 
make  up  the  Nisi  Prius  record  and  enter  it  with  the  associate  or  judge's 
marshal  for  trial :  (see  Sm.  Act.  436,  10th  edit.) 


ABBITEATION. 

Question, — What  are  the  different  modes  of  submitting  a  question  to 
arbitration  ? 

Answer. — ^Either  by  agreement  of  reference  by  the  parties,  or  by  order 

oanse,  conditioned  to  commence  an  action  of  replevin  against  the  dieUuinor  in  each 
court,  within  one  week  from  the  date  thereof,  and  to  prosecate  such  action  with  effect^ 
and  without  delay,  and  unless  judgment  is  obtained  by  default,  to  prove  before  such 
court  that  he  had  good  ground  for  believing  either  that  the  title  to  some  corporeal 
or  incorporeal  hexwlitament,  or  to  some  toll,  market,  fair,  or  franchise,  was  in  ques- 
tion, or  that  such  rent  or  damage  exceeded  20/1,  and  to  make  return  of  the  gooda,  if 
xetum  be  adjudged :  (see  sect.  66.)  If  the  action  be  commenced  in  the  County  Court, 
the  replevisor  at  the  time  of  replevying  gives  security,  to  be  approved  by  the  registrar, 
for  such  an  amount  as  shall  cover  the  alleged  rent  or  damage,  and  all  costs,  con- 
ditioned to  commence  his  action  of  replevin  in  the  County  Court  of  the  district  in 
which  the  distress  is  taken,  within  one  month  after  the  date  of  the  security,  and  t» 
prosecute  with  e£Fect,  and  to  return  the  goods,  if  a  return  be  adjudged:  (sect  66;  se» 
also  Co.  C.  Rule,  134-188 ;  Sm.  Act.  438,  484, 10th  edit.) 
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of  the  cooit,  divisional  court,  or  judge,  before  whom  the  matter  is 
pending,  to  an  official  or  special  referee  to  report  (1873  Act,  s.  56),  or  by 
s.  57,  to  try  any  question  or  issue  of  fact,  or  by  a  compulsory  order  of 
the  court  or  a  judge,  in  matters  of  mere  account,  under  the  17  &  18 
Yict.  c  125,  ss.  3-17,  the  provisions  as  to  which  are  preserved  by  the 
Judicature  Act,  1873,  9.  59. 

Q> — ^To  what  tribunals,  and  under  what  authority,  may  an  action 
involving  matters  of  account  which  cannot  conveniently  be  tried  by  a 
jury,  be  referred  ? 

A. — ^By  the  17  &  18  Vict.  c.  125,  power  is  given,  in  such  cases,  to  the 
court  or  a  judge,  after  a  writ  issued,  on  the  application  of  either  party, 
to  refer  the  matter  to  an  arbitrator  appointed  by  the  parties,  or  to  an 
officer  of  the  court.  The  award  or  certificate  of  the  arbitrator  is  enforced 
by  the  same  process  as  the  finding  of  a  jury :  (sect.  3 ;  8m.  Act.  483, 
10th  edit.)  By  the  1873  Act,  s.  57,  the  court  or  judge  in  such  case, 
without  any  consent  of  parties,  may  order  any  question  of  account  to  be 
tried  before  an  official  referee  or  a  special  referee  agreed  on  by  the  parties. 
The  referee,  unless  otherwise  directed,  must  proceed  de  die  in  diem;  he 
has  the  same  powers  as  a  judge,  except  of  commitment,  or  of  enforcing 
orders:  (Ord.  XXXVL,  rr.  48-51.) (a) 

Q- — ^A  written  contract  provides  that  in  case  of  differences  arising 
between  the  parties  thereto,  the  same  shall  be  referred  to  arbitration. 
Differences  do  arise,  and  in  respect  of  which  one  of  the  parties  commences 
an  action  against  the  other.  Can  the  party  against  whom  such  action  is 
brought  take  any,  and  what,  step  to  stop  the  action?  Befer  to  any 
statute  on  the  subject. 

2I.— By  sect.  11  of  the  C.  L.  P.  Act  of  1854  (17  &  18  Vict.  c.  125) 
the  court  or  judge  may,  on  the  application  of  the  defendant,  after 
appearance  and  before  putting  in  statement  of  defence,  and  upon  being 
satisfied  that  there  is  no  sufficient  ground  why  such  matters  should  not 
be  referred  to  arbitration  pursuant  to  the  agreement,  and  that  the 
defendant  was  at  the  time  of  the  action  being  brought,  and  still  is,  ready 
to  do  and  concur  in  all  acts  necessary  for  having  the  matters  in  dispute 
decided  by  arbitration,  make  an  order  staying  all  proceedings  on  such 


(d)  If  any  prolonged  examination  of  documents  is  required,  or  any  local  or 
scientific  investigation  which  cannot  conveniently  be  made  before  a  jury,  or  conducted 
by  the  court  through  its  other  ordinary  officerSf  an  action  may  be  ordered  to  be  tried 
in  a  similar  way  (sect.  57).  The  practice  as  laid  down  by  the  Court  of  Appeal  in  the 
cases  of  Longman  v.  £a«/,  Pontifex  v.  Severn,  and  Mallin  v.  MonieOf  appears  to  be  as 
follows : 

A  judge  has  no  power  to  send  an  action  to  be  tried  by  an  official  referee.     He 

can  only  send  all  or  some  of  the  issues  to  be  tried. 
An  official  referee  must  not  find  generally  for  plaintiff  or  defendant  unless  the 

parties  by  consent  constitute  him  an  arbitrator. 
II  the  issues  to  be  tried  depend  upon  principles  susceptible  of  explanation  and 
open  to  discussion,  those  principles  should  be  stated  by  the  referee  in  his 
report. 
A  referee  has  no  power  to  give  judgment. 

An  official  referee  is  an  officer  whose  only  duty  is  to  take  evidence,  arrive  at 
conclusions  like  a  jury,  and  report  his  conclusions  and  his  reasons  for  them, 
for  the  purpose  of  informing  the  mind  of  the  court :  (see  Law  Times,  29th 
Dec  1877,  p.  147.) 
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terms  as  to  costs  or  otherwise  as  may  be  just,  but  sucb  order  may  at  any 
time  afterwards  be  discharged  or  varied  as  justice  may  require. 

Q. — ^What  is  the  effect  of  making  the  agreement  a  rule  of  court  ? 

A, — By  making  the  agreement  a  rule  of  court  the  award  may  be 
enforced  by  an  attachment,  or  by  obtaining  a  judge's  order  for  payment, 
on  which  execution  can  issue :  (see  9  &  10.  Will.  3,  c.  15,  and  1  &  2 
Vict.  c.  110,  s.  18.) 

Q. — ^A.  brings  an  action  against  B.  for  recovery  of  a  disputed  debt ; 
after  action  brought,  the  cause  is  referred  to  an  arbitrator  by  a  judge's 
order;  before  award  made,  A.  wishes  to  revoke  the  arbitrator's  authority. 
Is  he  at  liberty  to  do  so  of  his  own  will,  or  must  he  have  any,  and  what, 
leave  ? 

A. — ^A.  cannot  revoke  the  arbitrator's  authority  without  first  obtaining 
leave  of  the  court  or  a  judge ;  and  the  arbitrator  is  to  proceed  with  the 
reference,  and  make  his  award,  notwithstanding  any  revocation  that  may 
be  made  without  leave :  (see  3  &  4  Will.  4.  c.  42,  s.  39  ;  Sm.  Act  448, 
10th  edit.) 

Q. — If  you  are  dissatisfied  with  an  award,  how  must  you  apply  to  set 
it  aside,  and  within  what  time  ? 

A. — ^Before  moving  to  set  aside  an  award,  the  order  or  agreement  of  sub- 
mission must  be  made  a  rule  of  court.    You  then  apply  by  motion  on  notice. 

By  stat.  17  &  18  Vict.  c.  125,  s.  9,  all  applications  to  set  aside  any 
award,  made  on  a  compulsory  reference  under  this  Act,  are  to  be  made 
within  the  first  seven  days  of  the  term  next  following  the  publication  of 
the  award  to  the  parties,  whether  made  in  vacation  or  term. 

If  the  submission  has  been  made  a  rule  of  court  under  stat.  9  &  10 
Will.  3,  c.  15,  application  must  be  made  before  the  last  day  of  the  term 
next  after  the  award,  or  umpirage  thereon,  is  made  and  published,  to  set 
it  aside. 

If  the  reference  be  by  order  of  Nisi  Prius,  the  report  of  the  referee  ia 
equivalent  to  the  verdict  of  a  jury  (1873  Act,  s.  50) ;  and  the  motion  to 
set  it  aside  must  be  made  within  the  time  allowed  for  moving  for  a  new 
trial. 

By  Order  LXIV.,  r.  14,  an  application  to  set  aside  an  award  may  be 
made  at  any  time  before  the  last  day  of  the  sittings  next  after  such  award 
has  been  made  and  published  to  the  parties. 

Q. — State  the  usual  grounds  for  setting  aside  an  award. 

A. — They  are  the  following  :  Misconduct  of  the  arbitrator.  The  award 
not  pursuing  the  submission.  That  the  arbitrator  has  exceeded  his 
authority.  That  the  arbitrator  has  not  awarded  on  all  the  matters 
referred  to  him.  That  the  award  is  uncertain.  That  it  is  inconsistent. 
By  stat.  17  &  18  Vict.  c.  125,  s.  8,  power  is  given  to  the  court  or  a  judge 
to  remit  matters  referred,  or  any  of  them,  to  the  reconsideration  of  the 
arbitrator,  in  references  under  this  Act  :  (see  Chit.  Arch.  1355,  13th 
edit. ;  8m.  Act.  459,  471,  473,  10th  edit.)  (a) 

(a)  And  it  has  been  held  that  this  section  extends  to  references  by  sabmission,  if 
made  a  rule  of  court:  {Morris  r.  Morris^  27  L.  T.  Rep.  IDS.)  A  mistake  by  the 
arbitrator  as  to  the'  legal  effect  of  his  finding  is  no  gproond  for  setting  aside  his 
ai^ard :  {Greenwood  v.  BrownhiUj  44  L.  T.  Rep.  47.) 
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Q. — ^Has  an  arbitrator  the  same  power  to  certify  as  to  costs  whicli  the 
judge  would  have  had,  if  the  cause  had  been  tried  before  him  at  Nisi  Prius  ? 

A. — ^Formerly  he  had  not,  but  a  referee  under  the  Judicature  Act, 
1873,  has  the  same  authority  as  a  judge  :  (Ord.  XXX VL,  r.  50.) 

Q. — Where  all  matters  in  difference,  not  in  a  cause,  are  referred  to 
arbitration,  the  costs  of  the  reference  to  abide  the  event,  and  the  arbi- 
trator finds  partly  in  favour  of  each  party ;  can  either  of  them  have  the 
costs  of  the  reference  ? 

A. — 'So  ;  each  party  will  have  to  pay  his  own  costs,  even  though  there 
be  a  substantial  balance  in  favour  of  one :  (Sm.  Act.  464,  n.,  10th  edit.) 

Q. — If  an  award  be  made  on  the  last  day  of  term,  when  is  the  successful 
party  entitled  to  tax  his  costs  ? 

A, — He  may  do  so  on  taking  up  the  award,  and  he  is  not  bound  to  wait 
until  the  time  for  setting  it  aside  has  elapsed  :  {0' Toole  v.  Potts,  28  L.  T. 
Bep.  248.) 

Q. — ^How  soon  can  a  plaintiff  enforce  an  award  made  upon  a  compulsory 
reference  under  the  Common  Law  Procedure  Act,  1854,  and  what  course 
most  be  pursued  for  that  purpose  ? 

A, — The  plaintiff  may  enforce  the  award  by  the  authority  of  a  judge 
on  such  terms  as  may  be  reasonable  on  the  expiration  of  seven  days  from 
the  time  of  publication,  although  the  time  for  moving  to  set  it  aside  has 
not  elapsed.  The  award  is  enforced  by  the  same  process  as  the  finding  of 
a  jury  upon  the  matter  referred ;  but  judgment  must  be  signed  before 
execution  can  issue :  (Sm.  Act.  487,  10th  edit.) 

Q. — ^In  what  various  ways  can  you  enforce  an  award  directing  the  pay- 
ment of  money  or  other  act,  after  the  submission  is  made  a  rule  of  court  ? 

A. — Either  by  action  or  by  attachment,  and,  where  it  is  for  the  pay- 
ment of  money,  also  by  execution.  Before  an  attachment  or  execution 
can  issue,  a  copy  of  the  rule,  allocatur,  and  power  of  attorney  if  any,  and 
award  must  be  served,  and  the  original  shown,  and  a  demand  of  com- 
pliance therewith  made,  and  an  order  obtained  on  summons  or  motion  to 
enforce  the  award;  see  Order  LIL,  r.  4:  {Re  Phillips  and  Gill,  Char. 
Prac.  Gas.  157  ;  see  Chit.  Arch.  1381,  13th  edit.;  8m.  Act.  754  et  seq., 
10th  edit.) 
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Question, — Are  the  County  Courts  modem  introductions,  or  are  they  of 
any  antiquity ;  how  far  back  does  that  antiquity  extend ;  and  name  one 
or  more  writers  by  whom  they  are  mentioned  ? 

Answer, — County  Courts  are  of  great  antiquity  ;  they  existed  at  common 
law,  and  are  noticed  in  the  laws  of  Edward  the  Elder.  They  are  mentioned 
by  Spelman,  Finch,  and  other  ancient  writers.  But  the  ancient  County 
Court  was  not  a  court  of  record  like  the  present :  (see  3  St.  C.  284, 8th  edit.) 

Q. — ^In  what  cases  has  the  High  Court  concurrent  jurisdiction  with  the 
County  Courts  ?  State  also  the  limit  of  the  jurisdiction  of  the  latter  when 
title  comes  in  question. 

A, — ^In  all  actions  on  contract  and  detinue,  save  breach  of  promise  of 
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marriage,  for  somB  from  20/.  to  50/. ;  and  in  such  actions  ex  delicto 
(see  ante)  as  are  within  the  jurisdiction  of  the  County  Court,  where  the 
damages  to  be  recovered  are  from  10/.  to  50/.  Also  in  actions  of  eject- 
ment where  neither  the  value  of  the  property  nor  the  rent  exceeds  20^. 
per  annum  ;  and  in  actions  to  determine  the  title  to  hereditaments, 
corporeal  or  incorporeal,  to  the  same  amount ;  and  to  recover  small  tene- 
ments from  tenants  at  sufferance  where  the  annual  value  or  rent  does  not 
exceed  50/.  (19  &  20  Vict.  c.  108,  s.  52 ;  30  &  31  Vict.  c.  142,  ss.  11,  12; 
45  &  46  Vict.  c.  57,  s.  4),  (a)  also  in  certain  equity  cases  under  500/. 
(see  post). 

Q. — State  the  cases  in  which  you  are  compelled  to  sue  under  the  County 
Courts  Acts ;  and  how,  and  where,  the  suit  must  be  brought ;  and  where 
must  the  parties  be  residing  at  the  time  ? 

^.•— You  must  sue  in  the  County  Court,  except  in  cases  where  the  High 
Court  has  a  concurrent  or  exclusive  jurisdiction,  as  to  which  see  ante^  or 
no  costs  are  allowed,  (h)  The  suit  is  brought  by  entering  a  plaint,  where- 
upon a  summons  is  issued  and  served  upon  the  defendant  by  the  proper 
ofiScer  of  the  court.  The  suit  is  brought  in  the  County  Court  of  the 
district  within  which  the  defendant  resides  or  carries  on  business  at  the 
time  of  action  brought,  or  by  leave  of  the  judge  or  registrar,  in  the  court 
within  the  district  of  which  the  defendant  dwelt  or  carried  on  his  business, 
within  six  calendar  months  next  before  the  time  of  the  action  brought,  or 
in  which  the  cause  of  action  wholly  or  in  part  arose :  (see  9  &  10  Vict, 
c.  95  ;  13  &  14  Vict.  c.  61 ;  19  &  20  Vict.  c.  108 ;  30  &  81  Vict.  c.  142, 
8.  1.) 

Q. — ^In  an  action  in  the  County  Ootirt,  where  the  debt  or  damage  claimed 
does  not  exceed  20/.,  what  costs  is  the  solicitor  entitled  to  recover  from  his 
client  ? 

A. — ^By  19  &  20  Vict.  c.  108,  s.  36,  the  solicitor  can  in  such  case  only 
recover  ordinary  costs  from  his  client,  unless  the  latter,  in  writing  under 
his  hand,  has  agreed  to  pay  further  costs  and  charges,  in  which  case  the 
registrar  may  allow  any  costs  or  charges  not  exceeding  the  amount  agreed 
to  be  paid.     By  the  new  scale  the  costs  are  as  follows : 

In  aottons  where  amount  reoovered  exceeds  40s.  but  not  5/.  the  chsrgea  are  as 
follows : 

Instmctions  for  anmrnons  and  attending  entering  plaint 

Attending  coart 
Above  5/.  and  not  exceeding  10/. : 

JEiOtters  before  action  ... 

Instructions  for  ordinary  summons  and  attending  issuing  plaint 

Attending  in  court 
Over  10/.  and  not  exceeding  20/. : 

Same  as  above,  except  that  5«.  is  allowed  for  taxing  costs. 
This  scale  of  charges  came  into  operation  on  Nov.  2,  1875  :  (see  Pollock*a  County 
Court  Practice,  p.  221,  8th  edit) 
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(a)  By  consent  of  both  parties  County  Courts  have  jurisdiction  to  any  amount,  and 
in  any  action,  except  on  a  judgment  in  the  High  Court.  Also,  where  an  amount 
above  50/.  is  reduced  by  an  admitted  set-off. 

(6)  In  actions  founded  on  contract,  where  the  plaintiff  recovers  not  exceeding  50/., 
he  is  only  entitled  to  such  costs  as  he  would  have  been  entitled  to  in  the  County  Court 
unless  otherwise  ordered  :  (Ord.  LXV.,  r.  12.) 
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Q. — ^Will  any  privilege  protect  a  person  from  being  sued  in  the  County 
Court,  and  would  the  same  priyilege  allow  the  party  to  sue  in  the  High 
Court  for  a  debt  that  might  be  recovered  in  this  court  ? 

A. — ^Under  the  9  &  10  Vict.  c.  95,  s.  67,  a  question  arose  as  to 
whether  an  attorney,  as  plaintiff  or  defendant,  still  retained  his  privilege 
of  suing  and  being  sued  in  the  court  of  which  he  was  an  attorney,  for 
•causes  of  action  which  would  otherwise  come  within  the  jurisdiction  of 
these  courts.  But  it  has  since  been  enacted  by  the  12  &  IS  Vict.  c.  101, 
8.  18,  that,  "no  privilege  shall  be  allowed  to  any  attorney,  solicitor,  or 
other  person,"  to  exempt  him  from  the  provisions  of  the  statute  9  &  10 
Vict.  c.  95. 

Q- — Can  a  party  prosecute  a  plaint  in  a  County  Court,  on  a  judgment 
recovered  in  the  High  Court,  for  a  debt  less  than  50/  ? 
^._Not  since  the  19  &  20  Vict.  c.  108,  s.  27. 

Q. — A.  having  obtained  a  County  Court  judgment  against  B.  for  an 
amount  exceeding  20/.,  finds  that  B.  has  no  goods  within  the  jurisdiction 
of  such  County  Court,  but  has  goods  beyond  such  jurisdiction.  How  can 
he  satisfy  his  judgment  out  of  the  last-mentioned  goods  ? 

A, — The  high  bailifiP  of  the  court  may  send  the  warrant  of  execution  to 
the  registrar  of  the  County  Court  within  whose  jurisdiction  the  goods  are, 
with  a  warrant  thereto  annexed  under  the  hand  of  the  high  bailiff  and 
«eal  of  the  court  from  which  the  original  warrant  issued  requiring  execu- 
tion of  the  same ;  and  the  registrar  of  the  court  to  which  the  same  is  sent 
affixes  the  seal  of  the  court,  and  hands  it  to  the  high  bailiff,  who  executes 
it  and  makes  his  return  to  the  high  bailiff  of  the  court  from  which  the 
warrant  originally  issued  :  (Arch.  C.  C.  156,  5th  edit. ;  see  also  29  Vict. 
<j.  14,  s.  11.) 

Q. — ^In  what  case  does  the  new  County  Oqurts  Act  prohibit  an  action 
being  brought  for  the  price  of  ale,  beer,  k^» 

A, — No  action  can  be  brought  in  any  court  to  recover  any  debt  alleged 
to  be  due  for  the  sale  of  any  ale,  porter,  beer,  cider,  or  perry,  which,  after 
the  3 1st  December,  1867,  was  consumed  on  the  premises  where  sold  or 
supplied  ;  nor  for  money  or  goods  lent  or  supplied,  or  security  given,  for 
obtaining  any  such  ale,  porter,  beer,  cider,  or  perry  :  (30  &  31  Vict.  c. 
142,  8.  4.) 

Q. — Suppose  a  judge  of  a  County  Court  should  have  exceeded  his  juris- 
diction by  trying  a  cause  which  he  ought  not  to  have  tried,  what  steps 
can  be  taken  against  him  ? 

A. — ^In  such  a  case  a  writ  of  prohibition  may  be  obtained  from  any  of 
the  divisions  of  the  High  Court.  The  application  may  be  made  to  a  judge 
at  chambers  for  a  rule  or  order  for  the  writ,  either  in  term  or  vacation 
(13  &  14  Vict.  c.  61,  s.  22) ;  and  the  matter  is  to  be  finally  disposed  of 
by  such  rule  or  order,  and  no  declaration  or  further  proceedings  in 
prohibition  are  allowed  :  (see  19  &  20  Vict.  c.  108,  s.  42.) 

Q. — ^In  what  cases  and  within  what  time  may  a  defendant  apply  to 
have  an  action  transferred  to  the  County  Court  ? 

A, — In  actions  of  contract  where  the  claim  does  not  exceed  50/.  the 
defendant  may  apply  within  eight  days  from  the  service  of  the  writ.     In 
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proceedings  in  equity,  which  might  have  been  commenced  in  the  Ooonty 
Court,  the  judge  to  whose  Court  the  proceeding  is  attached  may  make  the 
order  on  the  application  of  either  party,  or,  if  he  sees  fit,  without  such 
application  :  and  in  actions  of  tort,  on  the  affidavit  of  the  defendant  that 
the  plain tifiP  has  no  visible  means  of  paying  the  costs,  the  court  will  make 
the  order  at  any  time,  unless  the  plaintiff  gives  security  or  show  a  cause 
of  action  fit  to  be  prosecuted  in  the  Superior  Court :  (30  &  31  Vict, 
c.  142,  SB.  7,  8,  10 ;  Jud.  Act.  1873,  s.  67.) 

Q. — How  may  an  action  commenced  in  the  County  Court  be  removed 
to  the  High  Court  ? 

A. — If  the  amount  claimed  is  above  51.,  the  plaint,  by  leave  of  a  judge 
of  the  High  Court,  may  be  removed  thereto  by  writ  of  certiorari  on  such 
terms  as  he  thinks  fit :  (9  &  10  Vict.  c.  95.)  So  if  the  sum  claimed  be 
under  5/.  the  plaint  may  also  be  removed  by  certiorari  if  the  judge  thinks 
fit,  and  the  party  applying  gives  security,  approved  by  the  master,  not 
exceeding  100 J.  The  writ  should  be  served  on  the  judge  or  registrar  at 
once  :  (Pollock's  C.  C.  190-194,  7th  edit.) 

Q. — Is  there  any  appeal  from  the  decision  of  the  County  Courts,  and  in 
what  cases  ? 

A, — Yes ;  either  party  in  any  cause  to  an  amoimt  exceeding  20/.,  if 
dissatisfied  with  the  determination  or  direction  of  the  court  in  point  of 
law,  or  upon  the  admission  or  rejection  of  any  evidence,  may  appeal  to  a 
Divisional  Court  of  the  High  Court,  (a)  Also,  upon  the  same  grounds, 
where  the  coi^t  has  tried  an  action  of  ejectment  or  title  to  hereditaments 
(see  ante,  p.  168),  and  the  judge  may  now  give  leave  to  appeal  in  any 
action,  if  he  thinks  fit :  (13  &  14  Vict.  c.  61,  s.  14  ;  17  &  18  Vict.  c.  16 ; 
30  &  31  Vict.  c.  142,  s.  13.) 

Q. — ^Before  what  court  must  an  appeal  from  a  County  Court  judge  be 
heard  ?  Tn  what  cases  is  leave  to  appeal  necessary  before  going  to  the 
Court  of  Appeal  ? 

A, — ^By  sect.  45  of  the  Judicature  Act,  1873,  the  appeal  from  a  County 
Court  judge  is  heard  by  the  Divisional  Court  of  the  High  Court  of  Justice 
consisting  of  such  of  the  judges  thereof  as  may  be  assigned  for  that 
purpose.  The  determination  of  such  appeal  by  such  Divisional  Court  is 
final  in  all  cases  unless  special  leave  to  appeal  to  the  Court  of  Appeal  be 
given  by  the  said  Divisional  Court. 

Q. — ^What  is  a  court  baron,  and  what  a  court  leet  ? 

A, — A  court  baron  is  a  court  incident  to  every  manor  in  the  kingdom, 
holden  by  the  steward  within  the  manor.  It  is  of  two  natures :  the  one 
is  a  customary  court,  appertaining  entirely  to  the  copyholders,  in  which 
their  estates  are  transferred,  &c. ;  the  other  is,  or  rather  was  (see  30  &  31 
Vict.  c.  142,  s.  28),  (b)  a  court  of  common  law  having  jurisdiction  in  any 
personal  action  of  debt,  case,  or  the  like,  where  the  debt  or  damages  did 

(a)  But  by  the  19  &  20  Vict.  c.  108,  the  parties  may^  before  the  decision  is  pro- 
nouDced,  agree  in  writing,  signed  by  them  or  their  solicitors  or  agents,  that  the 
decision  of  the  judge  shall  be  Hnal ;  and  this  agreement  does  not  reqaire  any  stamp. 

(6)  No  action  is  now  to  be  brought  in  any  inferior  court,  not  being  a  court  of 
record  :  (80  &  81  Vict.  o.  142,  s.  28.') 
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not  smount  to  40^.,  as  well  as  to  determine  controversies  relating  to  the 
right  of  lands  within  the  manor :  (3  St.  0.  281,  8th  edit.)  A  court  leet 
is  a  court  of  record  held  once  or  twice  in  every  year  within  a  particular 
hundred,  lordship^  or  manor,  before  the  steward  of  the  leet,  for  the 
preservation  of  peace,  and  the  chastisement  of  divers  minute  offences  : 
(4  Bl.  C.  273.) 

Q. — ^Describe  the  different  modes  by  which  cases  are  removed  from  the 
inferior  courts. 

A. — Causes  from  inferior  courts  of  record  are  removed  by  certiorari, 
or  habeas  corpus  cum  cawtd  (Ohit.  Arch.  1320,  12th  edit.);  and  from 
inferior  courts,  fiot  of  record,  causes  were  generally  removed  by  writs 
of  pone  recordari  facias  loquelam,  or  accedas  ad  curiam,  according  to 
circumstances :  (see  Holth.  h.  D.  2nd  edit.) ;  as  to  the  removal  of  replevin 
from  the  County  Court,  see  ante,  p.  164,  and  of  causes  from  County  Courts, 
see  sup.) 


HIGHWAYS. 

Question. — ^What  is  a  highway,  and  in  whom  is  the  soil  presumably 
vested? 

Answer. — ^A  highway  is  a  passage  which  is  open  to  aU  the  King's 
subjects,  and  the  general  priind  facie  presumption  of  law  is  that  the  free- 
hold of  the  road,  usque  ad  medium  filum  vice,  is  in  the  proprietors  of  the 
land  on  either  side :  (see  notes  to  Dovaston  v.  Payne,  2  Sm.  L.  C.  147, 
150,  8th  edit.) 

Q. — How  are  highways  to  be  stopped  up,  diverted,  or  turned  ?  (a) 
A. — ^By  the  EEighway  Act  (5  &  6  Will.  4,  c.  60,  amended  by  4  &  5 
Vict.  cc.  51,  59  ;  8  &  9  Vict.  c.  71,  and  25  &  26  Vict.  c.  61)  the  inhabi- 
tants in  vestry  assembled  may  direct  the  purveyor  to  apply  to  two  justices 
of  the  division  to  examine  a  highway,  with  a  view  of  its  being  diverted  or 
stopped  up  ;  and  if  a  certificate  of  the  justices  in  favour  of  the  proceeding 
is  sent  to  the  quarter  sessions,  the  justices  there  assembled  are  to  make 
the  order  accordingly.  But  in  case  of  a  diversion,  the  proceedings  must 
be  by  consent  of  the  owner  of  the  lands  through  which  the  new  highway 
is  to  pass.  And  a  party,  thinking  himself  aggrieved,  may  appeal  from  the 
certificate  of  the  justices  to  the  quarter  sessions,  before  the  order  of  that 
court  is  made  :  (3  St.  C.  138,  &c.,  8th  edit.) 


SOLICITOE  AND  CLIENT. 

Question. — ^When  may  attachment  be  issued  against  a  solicitor  for  mis- 
conduct in  an  action  ? 

Answer. — 1.  For  not  giving  his  client  notice  of  an  order  for  interroga- 
tories, or  discovery,  or  inspection  :  (Ord.  XXXI.,  r.  23.) 

2.  For  bringing  an  action  without  authority :  (Ex  parte  Stuchey, 
2  Cox,  283.) 

(a)  This  question  his  «Ibo  been  asked  seveial  times  in  the  Criminal  Law  division. 
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3.  For  not  entering  appearance  in  pursuance  of  undertaking :  (Ord.  XTI., 
r.  18.) 

4.  For  disobedience  to  order  for  delivery  of  bill :  (Dent  v.  Bamham,  23 
L.  J.  161,  Ex.),  or  for  delivery  of  deeds. 

5.  For  contempt :  (Ex  parte  Townley,  3  D.  39.) 

6.  Where  he  omits  to  pay  costs  as  ordered  by  the  court :  (Debtors  Act, 
1869.) 

Q. — When  a  solicitor  has  carried  on  a  cause  up  to  a  certain  point,  can 
he  stay  it  unless  his  client  furnishes  him  with  money  ? 

A. — ^Tes ;  for  although  a  solicitor's  undertaking  to  carry  on  a  suit 
is  an  entire  contract  to  carry  it  on  to  its  termination,  and  can  be  deter- 
mined by  the  solicitor  only  upon  reasonable  notice,  yet  a  solicitor  who 
has  undertaken  a  cause  is  not  bound  to  proceed  in  it  without  adequate 
iidvances  from  time  to  time,  by  the  client,  for  expenses  out  of  pocket : 
(Chit.  Arch.  03,  13th  edit.) 

Q* — ^Assuming  a  solicitor,  by  negligence  or  unskilfulness,  so  to  mis- 
manage his  client's  cause  that  it  is  lost ;  has  such  client  any  remedy  by 
action  against  such  solicitor  ? 

A. — ^If  the  client  has  sustained  damage  from  the  gross  negligence,  or 
gross  ignorance  of  his  solicitor,  he  may  maintain  an  action  against  his 
solicitor  for  damages. 

Q. — Oan  a  party  change  his  solicitor  during  an  action,  and,  if  so,  are 
there  any  conditions  imposed  upon  such  party  ? 

A, — Any  person  can  now  change  his  solicitor  without  a  judge's  order 
for  that  purpose  upon  notice  of  it  being  filed  in  the  Central  Office  or 
-district  registry,  but  until  this  is  done,  and  if  in  the  Chancery  Division 
left  at  chambers,  the  former  solicitor  wiU  be  considered  the  solicitor  of  the 
party :  (Ord.  VU.,  r.  3.) 

Q. — ^In  what  manner  can  a  solicitor  who  enters  into  a  special  agreement 
for  remuneration  with  his  client  enforce  the  agreement  ? 

A . — ^By  motion  or  petition  to  the  court  where  the  business  was  done, 
for  the  amount  agreed  to  be  ^aid,  where  such  agreement  is  made  in 
respect  of  any  business  transacted  in  any  court  of  law  or  equity ;  other- 
wise before  any  judge  of  the  High  Court.  Where  below  50/.  before  the 
bounty  Court  judge  who  would  have  had  jurisdiction  in  an  action  upon 
the  agreement :  (33  &  34  Vict.  c.  28.) 

Q. — ^What  is  the  extent  of  a  solicitor's  lien  on  property  of  his  client  in 
his  hands,  and  on  a  fund  paid  into  court  in  an  action  brought  for  his 
'dient  by  a  solicitor  ? 

A. — ^A  solicitor,  or  his  representative  after  his  death,  has  a  lien  for  his 
general  balance  upon  deeds  or  papers  of  his  client  (commensurate  with  the 
right  of  the  client)  which  have  come  to  his  hands  in  the  way  of  his 
professional  employment.  So,  by  the  order  of  the  court  or  judge,  the 
solicitor  has  a  lien  or  charge  upon  property  recovered  or  on  a  fund  paid 
into  court  in  an  action  ;  or  upon  money  and  costs  ordered  to  be  paid  to 
the  client,  for  his  taxed  costs  of  suit  :  (Chit.  Arch,  137,  13th  edit. ; 
53  &  24  Vict.  c.  127,  s.  28.) 
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Q. — ^Has  a  solicitor  any  lien  upon  a  jadgment,  and,  if  so,  of  what 
nature  ? 

A. — ^A  solicitor  lias  an  active  lien  upon  a  judgment  obtained  by  Him 
for  his  client,  and  upon  any  money  levied  under  an  execution  upon  it,  for 
his  costs  in  the  suit  in  which  the  money  is  recovered  ;  and  no  set  off  can 
be  allowed  to  prejudice  this  lien  :  {Simpsati  v.  Lamb,  28  L.  T.  Bep.  245  ; 
see  also  23  &  24  Vict.  c.  127,  ss.  27,  28.) 

Q. — ^Is  there  any,  and  what,  difference  between  the  lien  of  a  country 
solicitor  and  that  of  his  town  agent,  as  to  costs  due  from  a  client  ? 

A. — ^Yes  ;  the  country  soHoitor  has  a  lien  upon  all  papers,  &c.,  of  his 
client  in  his  hands,  to  the  extent  of  the  general  balance  due  to  him  from 
the  client  for  costs.  An  agent  to  a  country  solicitor  has  no  lien  for  his 
general  balance  upon  any  money  of  the  client  which  comes  into  his  hands ; 
but  he  has  a  particular  lien  to  the  extent  of  his  agency  charges  in  that 
particular  suit :  (Ohit.  Arch.  137,  et  seq.,  13th  edit.) 

Q. — ^Is  the  right  of  lien  of  a  solicitor  affected  by  his  taking  security  for 
his  costs,  or  by  the  Statute  of  Limitations  ? 

A . — ^The  right  of  lien  is  lost  by  taking  security :  (see  Ghitty  on  Con- 
tracts, 11th  edit.,  p.  398.)  But  it  is  not  affected  by  the  Statute  of  Limita- 
tions :  (Ih,  740.) 

Q. — ^A  solicitor  at  Christmas  delivers  bills  to  four  clients :  one  for 
borrowing  1000/.  on  mortgage  ;  another  for  defending  an  action  for  libel ; 
a  third  for  issuing  a  writ  in  equity,  to  compel  the  completion  of  a  purchase ; 
and  a  fourth  for  defending  a  client  charged  with  an  assault  at  the  sessions. 
Are  any,  and  which,  of  these  bills  liable  to  be  taxed  ?  and  if  the  bills  are 
delivered  on  the  Ist  of  January  and  not  paid,  when  can  the  solicitor  com- 
mence an  action  to  recover  them  ?  and  if  the  solicitor  had  died,  and  the 
bills  were  delivered  by  his  executor,  would  they  be  liable  to  be  taxed  ? 

A. — The  bills  delivered  to  all  the  four  clients  are  liable  to  be  taxed. 
And  it  makes  no  difference  if  the  bills  were  delivered  by  the  solicitor's 
executor,  the  solicitor  being  dead.  The  solicitor  cannot  commence  an 
action  to  recover  the  amoant  of  his  bill  until  one  (calendar)  month  has 
elapsed  from  the  delivery  of  a  signed  bill ;  therefore  an  action  cannot  be 
brought  until  the  1st  of  February :  (6  &  7  Vict.  c.  73  ;  33  &  34  Vict, 
c.  28 ;  Gray's  Costs,  525,  et  seq, ;  and  see  Codwell  v.  Neale,  28  L.  T. 
Eep.  173.) 

Q. — What  is  necessary  to  be  done  by  a  solicitor  before  commencing  an 
action  to  recover  his  costs  ? 

A. — ^He  must,  one  calendar  month  before  he  commences  his  action, 
deliver  or  send  to  the  party  charged  a  bill  of  his  fees,  charges,  and 
disbursements  subscribed  by  such  solicitor,  or  inclosed  in  or  accompanied 
by  a  letter  signed  by  the  solicitor  and  referring  to  the  bill :  (6  &  7  Vict. 
c.  73,  88.  37,  38.) 

But  a  solicitor  may  set  off  the  amount  of  his  bill  of  costs  in  an 
action  brought  against  him  by  his  client,  although  he  has  not  delivered  a 
signed  bill  a  month  before  the  action :  (Brown  v.  Tihbetts^  6  L.  T.  Bep. 
N.  8.  385.) 

And  a  judge  may  order  an  action  to  be  brought  before  the  expiration 
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of  a  montli  if  the  defendant  is  about  to  quit   England,  or  to  beoome 
bankrupt. 

Q. — ^What  is  the  rule  of  evidence  as  to  the  admissibility  of  com- 
munications between  a  solicitor  and  client,  and  on  what  grounds  does 
it  rest? 

A, — ^The  rule  is  that  such  communications  are  privileged  from  dis- 
closure. The  privilege  is  not  that  of  the  solicitor,  but  of  the  client,  who 
may  waive  it.  The  rule  is  founded  on  grounds  of  public  policy  :  (Minet 
V.  Morgan,  L.  Bep.  8  Oh.  App.  861.) 
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52  Hen.  8,  c.  21,  Replevin        

6  Edw.  1,  c.  1,  Costs      

13  Edw.  1,  c.  80,  Statute  of  Nisi  Prins 
4  Edw.  3,  SurTWal  of  right  of  action  ... 
25  Edw.  3  ,,'  ... 

43  Edw.  8 

37  Hen.  6,  87,  pi.  26,  Trespass 

21  Jac.  1,  c.  16,  Limitation  of  Actions,  &g. 
21  Jac.  1,  c.  21  ...         ...         ... 

3  Gar.  1,  Petition  of  Right       

16  Gar.  1,  o.  10,  Habeas  Corpus 

29  Car.  2,  c.  8,  s.  4,  Contracts 

c  8,  s.  17        „        ...         •.• 
c.  7,  Lord's  Day  Act 
31  Gar.  2,  c.  2,  Habeas  Corpus 

8  ft  9  ^ilL  8,  c.  11,  Action  on  Bond   ... 

9  &  10  Will  8,  c.  15,  Arbitration 

4  Anne,  c  16,  Limitations  of  Actions  ... 

2  Geo.  2,  c.  22,  Setoff 

4  Geo.  2,  c.  28,  Landlord  and  Tenant ... 

8  Geo.  2,  c.  24,  Set-ofif 

11  Geo.  2,  c.  19,  Landlord  and  Tenant 

13  Geo.  8,  o.  63,  Examination  of  Witnesses 

14  Qeo.  8,  c.  48,  Life  Assurance 
56  Geo.  3,  c.  100,  Habeas  Corpus 

4  Geo.  4,  c.  83,  Factors 

6  Geo.  4,  c.  94,      „       ...         ... 

7  &  8  Geo.  4,  c.  81,  Hnndredors 

9  Geo.  4,  c.  14,  s.  1^  Limitations  of  Actions 

„         c.  14,  s.  6,  Representations  as  to  character,  Ac, 
„         e.  14,  s.  7,  Contracts ...         ...         ...         ... 

1  Will.  4,  c.  22,  Examination  of  Witnesses     

„         c.  68,  Carriers 

2  ft  3  Will.  4,  c.  71,  Prescription         

3  ft  4  Will.  4,  c.  42,  Limitation  of  Actions     

c.  42,  s.  2.  Survival  of  Right  of  Action 

c.  42,  s.  28,  Interest      

0.  42,  B.  81,  Executors 

c.  42,  s.  89,  Arbitration 

5  ft  6  Will.  4,  c.  41,  Gaming 

„  c  50,  Highways...         ...         ...         ... 

6  ft  7  WilL  4,  c.  71,  Tithes       

1  ft  2  Vict.  c.  110,  Judgments 

3  &  4  Vict.  c.  24,  Costs 

4  ft  5  Vict.  cc.  51,  69,  Highway  

5  ft  6  Vict.  c.  39,  Factors        

6  ft  7  Vict.  c.  73,  Solicitors      

c.  82,  Examination  of  Witnesses 

o.  85,  Evidence      ...         ...         ...         ... 

c.  96,  Libel  Act      ...        ...        ...        ... 

8  ft  9  Viet.  c.  71,  Highways     

„  c.  106,  Real  Property  Amendment  Act  ... 
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CONVEYANCING,  AND  LAW  OF  REAL  AND 

PERSONAL  PROPERTY. 


DIVISIONS  OP  PBOPEBTY,  &o. 

Question. — ^What  are  the  two  great  divisions  of  property  aooording  to 
English  law  ?  Point  out  their  distinguishing  characteristics  (a)  in  possea- 
sion,  (b)  in  alienation  inter  vivos,  (c)  in  devolution  on  death. 

Answer, —  Property  is  divided  into  two  kinds — ^realty  and  personalty. 

(a)  Beal  property  consists  of  things  substantial  and  immovable,  and  of 

the  rights  and  profits  annexed  to  or  issuing  out  of  them  ;  it  lasts 
for  ever,  and  is  divided  into  corporeal  and  incorporeal  heredita- 
ments. Personal  property  consists  of  money,  goods,  and  other 
movables,  and  such  rights  in  real  property  as  are  limited  in  their 
duration.     It  is  divided  into  chattels  real  and  chattels  personaL 

(b)  Beal  property  must  be  conveyed  by  d^ed,  whereas  personalty  passes 

either  by  deed  or  delivery  where  this  is  possible. 

(c)  Bealty  on  death  of  the  owner  descends  to  the  devisee  or  heir-at-law, 

whereas  personalty  goes  to  the  executor,  or  to  the  administrator 
in  trust  for  the  next  of  kin  :  (see  WilL  B.  P.  7  et  seq.,  I3th  edit. ; 
WiU.  P.  P.  1,  2,  10th  edit.) 

Q. — ^What  is  a  chattel  real  ? 

A. — Any  estate  in  lands  and  tenements  which  does  not  amount  to  a 
freehold  is  a  chattel  real.  It  is  called  a  chattel  real  because  it  concerns 
or  savours  of  the  realty,  also  to  distinguish  it  from  things  which  have  no 
concern  with  realty :  (1  St  G.  279,  8th  edit. ;  WilL  B.  P.  8,  9,  ISih 
edit. ;  and  see  2  BL  Com.  816.)  (a) 

Q. — ^What  is  a  chattel  personal  ? 

A, — Ohattels  personal  consist  of  mere  movables,  and  the  rights  con- 
nected with  them :  (1  St.  0.  279,  8th  edit. ;  Will.  B.  P.  8,  9,  13th 
edit.)  (ft) 

Q. — ^What  do  you  understand  by  the  word  "  hereditament/'  and  what 
will  pass  by  it  in  a  deed  ? 

A. — ^It  is  the  most  comprehensive  that  is  used  in  deeds ;  for  it  includes 
not  only  lands  and  tenements,  but  also  whatever  may  be  inherited,  be  it 
corporeal  or  incorporeal,  real,  personal,  or  mixed.  By  the  grant,  therefore, 
of  all  hereditaments  may  pass  honours,  isles,  castles,  seigniories,  maiiors, 
messuages,   lands,    woods,   moors,   heaths,   reversions,   commons,   rents, 

(a)  EetateB  for  years,  at  will,  at  saffennce,  the  next  presentation  to  a  chnroh,  and 
ihe  like,  are  chattela  real :  (1  St.  0.  278  €t  je^.,  8th  edit; 
(6)  Money,  goods,  patent  and  oopyright,  fto.,  are  chi^teli  personaL 
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annuities,  Ticarages,  adTowsoas  in  groaa,  tithes,  offices  and  tbe  like,  whioli 
the  grantor  hath  in  fee  simple,  at  the  time  of  the  grant :  (Holth.  L.  D., 
2nd  edit ;  Go.  litt.  6.) 

Q. — ^What  do  corporeal  hereditaments  consist  of  ? 

A. — ^They  consist  of  such  as  affect  the  senses,  such  as  noay  be  seen  and 
handled  by  the  body,  and  are,  in  fact,  the  same  as  land:  (1  St.  0.  169, 
8th  edit. ;  Will.  B.  P.  10,  18th  edit.) 

Q. — ^What  is  necessaiy  to  make  a  gift  of  furniture  valid  ? 
A. — ^Either  the  possession  of  the  furniture  must  be  given  to  the  donee, 
or  the  gift  must  be  evidenced  by  deed :  (2  Sm.  Com.  678,  4th  edit.) 

Q, — If  certain  lands  be  conveyed  to  a  purchaser,  and  no  notice  be  taken 
in  the  conveyance  of  any  buildings  upon,  qr  mines  or  minerals  under,  the 
land,  would  such  mines  and  minerals  pass  to  the  purchaser  ?  State  any 
legal  maxim  applicable  to  that  question. 

A . — ^They  will  pass  to  the  purchaser ;  for  the  ownership  of  land  carries 
with  it  everythiug  above  and  below  the  surface,  the  maxim  being  Cujus  est 
solum,  ejus  est  usque  ad  cesium  (et  ad  inferos)  :  (WiU.  B.  P.  14,  13th  edit. ; 
1  St.  0.  167,  8th  edit.)  (a) 

Q. — Suppose  A.  grants  a  piece  or  pool  of  water  to  B.,  what  is  the  extent 
of  B.'s  estate  therein  ?  What  words  should  be  used  to  assure  the  freehold 
of  it  to  a  purchaser  ? 

A. — On  the  grant  of  a  certain  piece  of  water  the  right  of  fishing  passes, 
but  not  the  soil.  To  assure  the  freehold  of  it  to  the  purchaser  it  should 
be  conveyed  as  so  many  acres  of  land  covered  with  water  :  (1  St.  0.  167, 
8th  edit.)  But  it  seems  the  word  "  pool "  includes  not  only  the  water  but 
the  land  on  which  it  stands :  (Oo.  Litt.  5,  b.) 

Q. — ^If  real  estate  be  purchased  out  of  partnership  funds,  is  it  treated  as 
real  or  personal  estate  in  any  and  what  respects  ? 

A, — ^If  bought  and  held  for  the  purpose  of  the  partnership,  it  will  be 
considered  in  equity,  as  personal  estate,  subject  to  all  the  equitable  rights 
and  liabilities  of  the  partners  and  their  creditors ;  and  will  pass  to  the 
personal  representatives  on  the  death  of  a  partner,  except,  perhaps,  where 
there  is  a  dear  expression  of  the  deceased  partner  that  it  should  go  to  his 
heir-at-law  beneficially  :  (see  St.  Eq.  §  674.) 

Q. — ^A.,  B.,  and  0.  are  the  joint  registered  owners  of  a  ship  and  lOOOZ. 
Consols.  Upon  the  death  of  B.  and  0.,  in  whom  do  the  shares  in  the  ship 
vest,  and  in  whom  the  Oonsols  ?     What  is  the  maxim  ? 

A. — ^The  shares  of  B.  and  0.  in  the  ship  will  vest  in  their  respective 
personal  representatives,  the  law,  in  order  to  the  encouragement  of  com- 
merce, vesting  in  the  executors  or  administrators  of  a  deceased  partner  the 
share  of  the  deceased  in  all  personal  chattels  in  possession,  such  as  mer- 
chandise, or  ships  which  were  the  joint  property  of  the  partnership.     The 

maxim  is  Jus  accrescendi  inter  mercatores  locum  non  habet.     With  respect 

■* 

(a)  In  applications  to  obtain  registration  of  a  title  as  indefeasible,  mines  and 
minerab  were  not  included  in  a  description  of  the  land  unless  expressly  mentioned 
(25  A  26  Vict.  c.  53,  s.  9)«  nor  will  they  pass  in  conveyances  under  the  Lands  Claoses 
Act,  onleas  expressly  included,  and  in  copyholds  they  belong  to  the  lord. 

N  2 
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to  the  Oonsols  primd  facie,  the  maxim  would  not  apply,  and  A.,  as  sur- 
vivor, would  be  entitled  to  the  1000/. :  (Wms.  P.  P.  357,  12th  edit.) 

Q. — If  A.  lend  to  B.  and  Go.  a  sum  of  money  upon  a  contract  in  writing^ 
that  A.  will  receive  a  rate  of  interest  varying  with  the  profits  of  the  trade 
carried  on  by  B.  and  Go.,  or  a  stated  share  in  such  profits,  will  such  loan 
constitute  A.  a  partner  with  B.  and  Go.  ? 

A, — ^No;  the  28  &  29  Vict.  c.  86,  providing  against  this:  (see  this 
statute  set  out  ante,  p.  25.) 

Q. — ^When  is  real  estate  considered  as  personal  and  personal  as  real  ? 

A. — ^Beal  estate,  articled^  conveyed,  or  devised  to  be  sold  and  turned 
into  money,  is  reputed  as  money ;  and  money  articled  or  bequeathed  to  be 
invested  in  real  estate  is  considered  as  real  estate,  and  descendible  and 
devisable  as  such  ;  for  equity  looks  upon  that  as  done  which  ought  to  be 
done  :  (St.  £q.  §  790.) 

Q. — ^Should  the  direction  to  sell  an  estate  be  absolute  or  discretionary 
in  order  to  constitute  an  equitable  conversion  of  freehold  into  personalty  ? 

A.—^The  direction  to  sell  must  be  absolute  in  order  to  constitute  an 
equitable  conversion  of  freehold  into  personalty :  (6  Jur.  658,  775 ; 
Greenway  v.  Greenway,  1  L.  T.  Bep.  N.  S.  463.) 

Q. — ^Define  the  term  "  heirlooms."     Give  an  instance. 

A. — ^Heirlooms  are  such  personal  chattels  as  go,  by  force  of  a  special 
custom,  to  the  heir  and  not  to  the  executor  or  administrator  of  the  last 
owner,  who,  if  he  leaves  the  land  to  descend  to  his  heir,  cannot  by  his 
will  bequeath  the  heirloom.  The  ancient  jewels  of  the  Grown  are  heir^ 
looms :  (Wms.  P.  P.  18,  lOth  edit.) 

Q. — State  the  principal  distinctions  in  the  mode  of  the  devolution  of 
real  and  personal  estate  on  the  death  of  the  owner  intestate. 

A, — ^Beal  estate,  on  the  death  of  the  owner  intestate,  devolves  on  his 
heir-at-law,  but  personal  estate  is  distributed  among  the  next  of  kin, 
according  to  the  Statute  of  Distributions. 

A. — ^Explain  the  meaning  of  the  following  phrases  :  (1.)  No  feoffment 
can  have  a  tortious  operation.  (2.)  Id  cerium  est,  quod  certum  reddi 
potest.  (3.)  Verba  fortius  accipiuntur  contra  proferentem,  (4.)  Jus 
accrescendi  prafertur  oneribus,  (5.)  Jus  accrescendi  prasfertur  uUinus 
voluntati. 

A, — (1.)  This  means  that  a  feoffment  cannot  create  an  estate  by  the 
wrong,  as  it  could  previously  to  the  Act  8  &  9  Vict.  c.  106.  (2.)  "  That 
is  sufficiently  certain  which  can  be  made  certain ;  "  as,  for  instance,  if  a 
lease  be  granted  for  twenty-one  years  after  three  lives  in  being,  though  it 
is  uncertain  when  that  term  wUl  commence  because  these  lives  are  in 
being,  yet  when  they  die  it  is  reduced  to  certainty:  (Broom's  Legal 
Maxims,  p.  623  et  seq,,  5th  edit.)  (3.)  "  The  words  of  an  instrument 
shall  be  taken  most  strongly  against  the  party  emplojdng  them  : "  (/6tdL 
p.  594.)  (4.)  "The  right  of  survivorship  is  preferred  to  the  burdens," 
or  charges  on  the  property.  (5.)  "  The  right  of  survivorship  is  preferred 
to  the  last  will,"  which  means  that  the  survivor  of  two  joint  tenants  will 
take  the  whole,  in  preference  to  any  portion  of  it  going  to  the  devisee  of  a 
deeeaaed  joint  tenant. 
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Q. — Giye  the  meaning  of  any  tliree  which  you  may  select  of  the  fol- 
lowing terms  and  phrases,  with  some  explanation  of  them:  (a)  A  use 
upon  a  use ;  (6)  A  fee  simple  conditional ;  (c)  Freebench ;  {d)  A  water- 
course ;  (e)  Protector  of  the  settlement. 

A.—^c)  "Freebench"  is  that  interest  which  a  widow  is  entitled  to  in 
her  husband's  copyhold  or  gavelkind  lands  after  his  decease  :  (WilL  B.  P 
386,  Idth  edit.) 

(d)  "A  watercourse"  is  an  easement  which  giyes  the  owner  of  it  a 
right  to  the  natural  flow  of  the  water  ;  a  right  to  the  natural  purity  of  the 
water ;  and  a  right  to  take  the  water  for  natural  use :  (Brown's  Law  Diet, 
p.  127.) 

(e)  "  The  protector  of  the  settlement "  is  the  person  whose  consent  a 
tenant  in  tail  must  obtain  before  he  can  bar  an  estate  tail  and  the 
remainders  oyer,  and  without  whose  consent  he  can  only  create  a  base 
fee  :  (Will.  B.  P.  53,  13th  edit.) 


TENUBE8  AND  NATUBE  OF  ESTATES. 

Question, — ^What  is  the  theory  as  to  the  chief  or  ultimate  ownership 
which  lies  at  the  root  of  the  whole  English  system  of  land  tenure  ? 

Answer. — The  grand  and  fundamental  maxim  of  all  feodal  tenure  is  this 
— ^that  all  lands  were  originally  granted  out  by  the  Sovereign,  and  were 
therefore  holden  either  mediately  or  immediately  of  the  Grown :  (see 
2  Black.  Com.,  9th  edit.,  p.  58.) 

Q. — "  Seised  in  his  demesne  as  of  fee."  Analyse  the  foregoing  phrase, 
and  explain,  very  shortly,  the  meaning  of  its  terms. 

A. — This  technical  expression  describes  a  tenant  in  fee  simple  in 
possession  of  a  corporeal  hereditament.  The  expression  means  that  the 
land  to  which  it  refers  is  a  dominicum  or  property,  since  it  belongs  to  him 
and  his  heirs  for  ever.  Tet  this  dominicum  property  or  demesne  is  strictly 
not  absolute  or  allodial,  but  qualified  or  feudal,  or  is  his  demesne,  as  of  fee, 
— that  is,  it  is  not  purely  and  simply  his  own,  since  it  is  held  of  a  superior 
lord  in  whom  the  ultimate  property  resides :  (2  Bl.  105.) 

Q. — ^Enumerate  the  different  tenures  which  have  existed  and  which  still 
exist  in  real  property.     What  is  the  principal  statute  affecting  them  ? 

A. — The  ancient  tenures  were— Knight  serviee.  Grand  serjeanty. 
Oomage.  Free  socage,  which  also  comprised  Petit  serjeanty,  tenure  in 
burgage,  and  gavelkind.  Villein  socage  or  copyhold.  Antient  demesne 
and  frankalmoign. 

The  three  first  were  converted  into  free  socage  by  the  statute  12  Oar. 
2,  c.  24 ;  the  others  remain,  and  the  derivative  tenure  of  leasehold  may 
be  had  in  all  of  them. 

Q. — State  the  ordinary  tenure  of  land. 

A, — The  ordinary  lay  (a)  tenures  are  (and  have  been  since  the  statute 
12  Oar.  2,  c.  24)  freehold  and  copyhold  (in  which  latter  are  included  land 

(a)  The  irord  **lAy"  is  here  ased,  for  there  is  still  the  ecclesiastical  tenure  of 
Irankalmoign  to  be  occasionally  met  with. 
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held  in  ancient  demesne  and  customary  freeliolds),  with  the  deriyatiTe 
tenure  of  leaseholds :  (see  St.  G.  tit.  "  Tenures."  (a) 

Q. — ^What  is  borough  English  tenure  ? 

A, — ^It  is  socage  tenure  ;  but,  according  to  custom,  the  estate  descends 
to  the  youngest  son  in  exclusion  of  all  the  other  children.  The  custom 
does  not  in  general  extend  to  collateral  relations :  (see  1  St.  0.  61^  8th 
edit. ;  WiU.  B.  P.  131,  18th  edit.) 

Q. — What  is  the  legal  presumption  as  to  the  tenure  of  lands  of  inheri- 
tance in  the  county  of  Kent  ? 

A, — ^They  (whether  in  fee  or  in  tail)  are  presumed  to  be  of  the  tenure 
of  gavelkind  (or,  as  it  has  been  more  correctly  styled,  socage  tenure, 
subject  to  the  custom  of  gavelkind)  unless  the  contrary  be  shown  : 
(Lit.  Ten.  g.  265  ;  Bob.  Gav.  by  Norwood,  27,  28 ;  WiU.  B.  P.  130, 
13th  edit.) 

Q. — ^What  are  the  principal  distinguishing  features  of  such  tenures  ?  (b) 
A, — (1)  The  tenant  is  able  to  alien  his  estate  by  feoffment  at  the  early 
age  of  fifteen ;  (2)  the  estate  did  not  escheat  on  conviction  of  murder ; 
(3)  the  lands  descend  equally  to  all  the  sons  or  other  male  collateral 
relations,  on  failure  of  nearer  heirs ;  (4)  the  widow  is  dowable  of  a 
moiety  of  the  lands,  but  only  whUe  she  remains  unmamed  and  chaste ; 
(5)  the  husband  is  entitled  to  curtesy  whether  he  has  issue  bom  or  not, 
but  only  of  a  moiety,  and  this  ceases  on  his  marrying  again  :  (I  St.  G. 
212,  8th  edit.) 

Q. — ^What  is  a  tenancy  in  ancient  demesne  ? 

A, — ^This  tenure  exists  in  those  manors  which  belonged  to  the  Grown 
in  the  reigns  of  Edward  the  Oonf essor  and  WiUiam  the  Gonqueror,  and  in 
Domesday  Book  are  denominated  '^ Terrse  Begis  Edward! "or  '' Terrse 
Begis."  The  tenants  are  freeholders,  and  possess  certain  ancient  immuni- 
ties, the  chief  of  which  is  the  right  to  sue  and  be  sued  only  in  their  lord's 
court :  (Will.  B.  P.  131,  13th  edit.) 

Q. — What  is  the  difference  in  the  tenure  of  the  following  estates  :  A 
lease  to  A.  for  ninety-nine  years. — ^A  lease  to  A.  for  ninety-nine  years,  if 
B.  shall  so  long  live. — ^A.  lease  to  A.  for  three  lives. — ^A  lease  to  A.  for 
ninety-nine  years,  if  he  shall  so  long  live  ? 

A, — A  lease  to  A.  for  ninety-nine  years,  also  a  lease  to  A.  for  ninety- 
nine  years  if  B.  (or  A.)  shall  so  long  live,  are  leaseholds  merely  ;  whilst  a 
lease  to  A.  for  three  lives  is  a  freehold  interest :  (Will  B.  P.  395,  13th 
edit.) 

Q. — Is  the  estate  of  longer  duration  necessarily  the  greater  estate  in 
law  ?     Give  an  explanation  in  support  of  your  answer. 

A, — "No ;  as  an  estate  for  999  years  is  only  a  chattel  interest,  and, 

(a)  **  All  real  property,"*  says  A'Beckett,  in  his  "  Comic  Blaokstone,**  '*  is  held,  and 
generally  pretty  tightly  held,  by  tho§e  who  possess  it.  This  tenacity  of  property  ia 
such  that  the  thing  holden  is  called  a  tenement^  the  holder  a  tenant,  and  the  mode  of 
holding  a  tenure  :**  (p.  100.)    This  is  clear  and  pithy,  if  not  yery  humoroas. 

(6)  Also  asked  thus :  To  whom  will  land,  held  according  to  the  tenure  or  oostom 
of  gavelkind,  descend?  and  in  what  part  of  England  does  this  oostom  more  especially 
prevail? 
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therefore,  a  lesser  estate  in  the  eye  of  the  law  than  an  estate  for  life, 
which  is  a  freehold  interest. 

Q. — Oan  a  lessee  for  999  years  grant  a  lease  for  life  f  and  give  the 
reason  for  yonr  answer. 

A. — ^He  cannot ;  for  the  estate  for  999  years  is  the  less  estate  in  the 
eye  of  the  law :  (see  Will.  R  P.  414,  13th  edit. ;  1  St.  0.  280,  8th  edit.) 

Q. — What  are  legal  and  what  are  equitable  estates  ? 

A. — Legal  estates  are  those  limitations  of  interest  in  realty  which  gave 
a  party  a  right  at  law  to  the  ownership  and  profits ;  an  equitable  estate  is 
ench  an  interest  as  was  not,  for  most  purposes,  noticed  at  law,  but  in 
equity  was  in  fact  the  beneficial  ownerslup  of  the  land  and  its  profits  as 
^tinguished  from  the  mere  legal  seisin :  (1  St.  0.  229,  8th  edit. ;  WilL 
B.  P.  163,  13th  edit.) 

Q, — ^What  is  the  largest  and  what  is  the  smallest  estate  of  freehold  of 
which  a  man  can  be  seised  ? 

A, — ^An  estate  in  fee  simple  is  the  largest,  and  an  estate  pur  autre  vie 
the  smallest  estate  of  freehold  of  which  a  man  can  be  seised. 

Q. — ^What  is  an  estate  of  freehold  ? 

A, — ^It  is  an  estate  either  of  inheritance  or  for  life  in  lands  of  free 
tenure :  (see  1  St.  G.  229,  8th  edit. ;  Go.  Litt.  43  b. ;  WiU.  B.  P.  22, 
13th  edit.) 

Q. — ^Mention  the  different  senses  in  which  the  terms  "  estate  "  and 
"  freehold  "  are  used  in  connection  with  real  property,  and  the  meaning  of 
each. 

A, — ^An  estate  in  lands  and  tenements  may  be  considered — 1.  In  refer- 
ence to  the  nature  of  the  ownership ;  ue,,  whether  it  be  legal  or  equitable. 
2.  In  reference  to  the  quantity  of  interest ;  t.e.,  whether  freehold  or  less 
than  freehold.  3.  With  regard  to  the  time  of  enjoyment ;  t.e.,  whether 
the  interest  is  in  possession  or  expectancy.  4.  With  regard  to  the  number 
and  connection  of  the  tenants.  The  term  freehold  denotes  the  tenure  of 
the  property,  and  shows  that  the  owner  thereof  has  a  life  estate  at  least : 
(see  1  St.  0.  229,  230,  8th  edit.) 

Q. — ^Describe  an  estate  of  inheritance,  and  state  the  different  kinds  ? 

A. — ^An  estate  of  inheritance  is  where  the  tenant  is  not  only  entitled  t 
enjoy  the  land  for  his  own  life,  but  where,  after  his  death,  it  is  cast  by  the 
law  upon  the  persons  who  successively  represent  him  in  perpetuum  in 
right  of  blood,  according  to  an  established  order  of  descent.  Estates  of 
inheritance  are  either  estates  in  fee  simple  or  fee  tail :  (1  St.  G.  230, 
8th  edit.) 

Q. — ^What  is  the  difference  between  an  estate  in  fee  simple  and  an 
estate  in  tail  general  ? 

A. — The  difference  between  them  is  one  of  quality,  not  quantity :  (see 
post,  tit.  "  Estate  in  fee  simple.")  An  estate  in  fee  simple  is  the  largest 
estate  or  interest  the  law  of  England  allows  a  man  to  possess  in  landed 
property,  and  on  the  death  of  the  owner  intestate  descends  to  his  heirs, 
either  lineal  or  collateral ;  whilst  a  fee  tail  will  only  descend  to  the  lineal 
heirs.  Again,  there  is  a  difference  in  the  mode  of  their  conveyance  :  (see 
hereon  jMWf;  St.  G.  voL  1.) 


184   OOKVETANOINO,  AND  LAW  OF  BBAL  AND  PBB80NAL  PBOPSBTT. 

Q. — ^Define  the  several  kinds  of  estates  with  regard  to  their  quantity  of 
interest,  stating  which  arise  by  operation  of  law. 

A, — They  are  the  following:  1.  Estates  in  fee  simple.  2.  Estates 
tail.  3.  Estates  for  life,  and  pur  autre  vie,  tenancies  in  tail  after  possi- 
bility of  issue  extinct,  and  estates  by  curtesy  and  dower ;  and  these  three 
latter  arise  by  operation  of  law.  4.  Estates  for  years,  estates  at  will  and 
at  sufferance :  (see  1  St.  0.  chaps.  3,  4,  5.) 

• 

Q. — ^What  are  the  words  of  limitation  proper  to  use  in  a  deed  in  creating 
each  respectiye  class  of  estate  ? 

A, — ^The  proper  mode  of  creating  an  estate  in  fee  simple  is  by  limiting 
the  estate  "  to  (the  grantee)  his  heirs  and  assigns  for  ever" 

An  estate  tail  is  created  by  limiting  it  to  the  grantee,  and  the  "  heirs  of 
his  body"  This  limitation  would  create  an  estate  tail  general.  An  estate 
tail  special  is  where  the  limitation  is  to  particular  heirs.  (But  by  44  & 
45  Vict.  c.  41,  s.  51,  after  Dec.  31,  1881,  it  will  be  sufficient  in  a  deed 
to  use  the  words  *'  in  fee  simple,"  or  "m  tail "  respectively.) 

An  estate  for  life  is  created  either  by  an  exfrtg^ss  limitation  to  the 
grantee  "for  and  during  his  life,"  or  the  life  ^ptloiother,  or  simply  to 
him  without  any  further  words  of  limitation,  which  in  a  deed  gives  him  a 
life  estate.  , . 

An  estate  for  years  is  created  by  a  grant  or  demise  to  the  grantee,  his 
executors,  administrators,  and  assigns  (these  '^ords  of  limitation,  however, 
are  not  essential),  to  hold  for  the  term  of  —  years. 

An  estate  at  will  is  where  lands,  &c,  are  let  by  one  to  another  to  hold 
at  the  will  of  both  parties.  It  may  be  constituted  by  agreement  either 
written  or  verbal. 

An  estate  at  sufferance  is  where  one  comes  into  possession  of  land  by  a 
lawful  title,  and,  after  his  estate  is  ended,  wrongfully  continues  in  posses- 
sion :  (see  1  St.  0.  chaps.  3,  4,  5.) 

Q. — ^How  may  an  estate  tail,  an  estate  for  life,  and  an  estate  for  years 
be  destroyed  ? 

A. — ^An  estate  tail  may  be  destroyed  by  barring  the  entail  and  turning  it 
into  a  fee  simple,  and  formerly  by  forfeiture.  But  the  33  &  34  Vict.  c.  23, 
8.  1,  provides  that  after  the  passing  of  that  Act  (4th  July,  1870),  no  con- 
fession, verdict,  inquest,  conviction,  or  judgment  of  or  for  any  treason  or 
felony,  oxfelo  de  se  shall  cause  any  attainder  or  corruption  of  blood  or  any 
forfeiture  or  escheat.  An  estate  for  life  or  years  may  be  destroyed  by 
surrender  or  merger :  (see  Will.  E.  P.  49,  57,  281,  414,  13th  edit.) 

Q. — ^What  are  the  several  kinds  of  estates  with  regard  to  the  time  of 
their  enjoyment  ? 

A, — They  are  either  in  possession  or  expectancy ;  and  the  latter  are  at 
common  law  either  remainders  or  reversions  :  (see  1  St.  0.  ch.  7.) 

Q. — ^What  is  a  disclaimer  and  its  consequences  ? 

A, — A  disclaimer  of  tenure  is  where  a  tenant  who  holds  of  any  lord 
neglects  to  render  him  the  due  services,  and  upon  action  brought  to  recover 
them,  disclaims  to  hold  of  his  lord ;  such  disclaimer  in  any  court  of  record 
is  a  forfeiture  of  the  lands  to  the  lord.  As  to  disclaimer  of  estate,  no 
person  can  be  compelled  to  take  an  estate  by  conveyance  against  his  wilL 
Therefore,  on  his  refusal  to  take  the  estate,  the  effect  of  the  conveyance 
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to  him  may  be  avoided  by  executing  a  deed  of  disclaimer :  (1  St.  0.  474, 
476,  8th  edit.) 

Q. — Give  an  instance  of  an  estate  upon  condition. 

A. — If  A.  grants  to  his  lessee  for  years  that  upon  payment  of  a  hundred 
marks  within  the  term  he  shall  have  the  fee,  this  is  a  condition  precedent, 
and  the  fee  does  not  pass  until  the  hundred  marks  are  paid.  But  if  A. 
grants  the  fee,  reserving  to  himself  and  his  heirs  a  rent,  and  that  if  not 
paid  it  should  be  lawful  for  him  and  his  heirs  to  re-enter  and  avoid  the 
estate,  then  the  grantee  has  an  estate  upon  condition  subsequent :  (1  St. 
O.  294,  8th  edit.) 

Q. — ^Where  a  condition  is  annexed  to  a  grant  of  an  estate  in  fee  simple, 
what  is  the  result  of  the  breach  of  the  condition — Ist,  When  it  is  pre- 
cedent ;  2nd,  when  it  is  subsequent  ?  (a) 

A. — ^Where  the  condition  is  precedent,  it  must  be  performed  before  the 
estate  can  vest,  even  if  the  condition  cannot  be  performed  or  is  unlawful. 
Where,  however,  the  condition  is  a  valid  condition  subsequent,  then,  on 
breach,  the  estate  becomes  void.  But  at  common  law  the  grantor  or  his 
heirs  must  have  avoided  the  estate  by  entry  ;  otherwise  it  would  still 
continue  in  the  grantee.  When  the  performance  of  a  mere  condition 
subsequent  becomes  impossible  or  void,  the  estate  remains  in  the  grantee  : 
(see  St.  C.  296,  299,  8th  edit.) 

Q. — ^Devise  of  real  estate  to  A.,  a  widower,  for  life,  and  of  other  real 
estate  to  B.,  a  widow,  for  life,  with  a  condition  in  each  case,  that  a  gift 
should  be  forfeited  if  the  devisee  should  marry  again.  What  is  the 
e£fect  of  a  condition  in  each  case?  Would  the  effect  be  different  in 
either  case  if  the  gift  were  of  the  income  of  personalty  ? 

A. — The  condition  is  valid  in  each  case  whether  the  gift  is  of  realty 
or  (there  being  a  gift  over)  of  the  income  of  personal  estate ;  the  doctrine 
that  conditions  in  restraint  of  marriage  are  void  does  not  apply  at  all  to 
real  estate,  nor  as  regards  widows  even  to  personal  estate :  (Jarman  on 
Wills,  ch.  27.)  And  it  has  been  recently  held  that  widows  and  widowers 
are  on  the  same  footing  in  this  respect :  (Allen  v.  Jackson,  L.  Bep. 
1  Oh.  Div.  397.) 
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Question, — ^What  is  an  estate  in  fee  simple  ? 

Answer, — It  is  the  largest  estate  or  interest  which  the  law  of  England 
allows  any  person  to  possess  in  landed  property,  and  is  that  which  a  man 
hath  to  him  and  his  heirs:  (WiU.  B.  P.  61,  13th  edit. ;  1  St.  0.  232, 
8th  edit.) 

Q. — Who  is  a  tenant  in  fee  simple  ? 

A, — One  who  holds  land  or  tenements  to  him  and  his  heirs,  so  that 
the  estate  is  descendible  not  merely  to  the  heirs  of  his  body,  but  to 
collateral  relations,  according  to  the  rules  and  canons  of  descent :  (Will. 
uhi  sup. ;  1  St.  0.  ubi  sup,) 

(a)  A  similar  queation  hM  been  uked  in  the  Common  Law  DiTision. 
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Q. — ^What  words  will  create  or  pass  a  fee  simple  estate  in  a  will  or  in.  a. 
deed  respectively  ? 

A. — la  a  will  the  fee  will  pass  without  any  words  of  limitation,  onlesa 
a  contrary  intention  appears  :  (1  Vict.  c.  26,  s.  28.)  But  in  a  deed  the 
word  heirs  is  absolutely  necessary  to  be  used  as  a  word  of  limitation  to 
mark  out  the  estate,  and  no  other  word  or  periphrasis  can  supply  its 
place  ;  (a)  as  if  a  man  purchase  lands  to  hold  to  him  far  ever  or  to  him 
and  his  assigns  for  ever,  he  will  only  take  an  estate  for  life :  (WiU.  B.  P. 
218,  18th  edit. ;  1  St.  0.  286,  8th  edit.) ;  but  after  Dec.  81,  1881,  see 
44  &  45  Vict.  c.  41,  s.  51,  ante,  p.  184. 

Q. — ^Into  what  sorts  are  estates  in  fee  simple  divided  ? 

A. — ^Into  three  sorts :  1st.  Absolute  (that  is,  free  from  all  condition  or 
qualification.)  2nd.  Qualified  or  base.  8rd.  Oonditional ;  a  division, 
however,  which  relates  to  the  quality  and  not  to  the  quantity  of  the 
estate  :  (1  St.  0.  287,  8th  edit.) 

Q. — ^What  is  the  difference  in  duration  between  an  absolute  estate  in 
fee  simple  and  a  base  fee  ? 

A. — An  absolute  estate  in  fee  simple  is  unlimited  in  duration,  and  fails 
only  for  want  of  heirs.  Whereas  a  base  fee  (defined  post)  is  determined 
as  soon  as  the  condition  or  qualification  to  which  it  is  subject  ia  at 
an  end. 


ESTATE  TAIL. 

Question, — ^What  is  an  estate  tail  ? 

Answer, — An  estate  given  to  a  man  and  the  heirs  of  his  body  (or  after 
the  81st  December,  1881,  if  given  in  tail,  see  ante,  p.  184).  This  is  such 
an  estate  as  will,  if  left  to  itself,  descend  on  the  decease  of  the  first  owner 
to  all  his  lawful  issue,  children,  grandchildren,  and  more  remote  descend- 
ants so  long  as  his  posterity  endures  ;  and,  on  the  other  hand,  if  the  first 
owner  should  die  without  issue,  his  estates,  if  left  alone,  will  then  deter- 
mine :  (Will.  E.  P.  86,  13th  edit. ;  1  St.  0.  241,  8th  edit.) 

Q. — ^By  force  of  what  statute  is  a  fee  tail  ? 

A, — The  statute  De  Bonis  (18  Edw.  1,  c.  1),  called  also  the  Statute  of 
Westminster  the  second  :  (see  Will.  B.  P.  44  and  note,  18th  edit. ;  1  BtC. 
241,  8th  edit.) 

Q, — Give  the  dates  and  history  of  the  statutes  De  Bonis  Conditioncdihus 
and  Quia  Emptores, 

A, — The  statute  Be  Bonis  Conditionalibus  (18  Edw.  1,  c.  1)  was 
passed  to  keep  up  the  feudal  system,  the  existence  of  an  expectant  heir 
having  grown  into  a  reason  for  alienation,  and  the  barons  of  the  time  of 
Edward  I.  felt  that  the  possibility  of  lands  which  they  had  granted  by 
conditional  gift  to  their  tenants  and  the  heirs  of  their  bodies  reverting 
to  them  again  was  very  small :  (Will.  B.  P.  44,  18th  edit.)  The  statute 
Quia  Emptores  is  the  18  Edw.  1,  c.  1.  It  was  passed  to  prevent  the 
practice  of  subinfeudation,  and  to  enable  every  freeman  from  thenceforth 

(a)  Except  the  eqnivalent  word  "  saooessors**  in  osie  of  a  grant  to  a  eorpontion. 
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to  dispose  of  his  lands  held  in  fee  simple.  Since  this  statute  it  has  been 
impossible  to  create  a  tenure  of  an  estate  held  in  fee  simple :  (Will.  B.  P. 
68,  18th  edit.) 

Q. — ^What  was  the  effect  of  the  dedsion  of  the  judges  in  Taltarum'B 
case  t 

A. — Formerly,  where  a  person  had  lands  granted  to  him  and  the  heirs 
of  his  body  he  could,  the  moment  he  had  issue  bom,  alienate  the  lands  ; 
to  prevent  this  the  statute  De  Dams  was  passed  which  enacted  that  the 
will  of  the  donor,  according  to  the  form  m  the  deed  of  gift  manifestly 
expressed  should  be  from  thenceforth  observed,  so  that  they  to  whom  the 
land  was  given  should  have  no  power  to  alienate  it,  whereby  it  should  fail 
to  remain  unto  their  own  issue  after  them,  or  to  revert  unto  the  donor  or 
his  heirs,  if  issue  should  fail  The  power  of  alienation  was  restored  by 
the  effect  of  the  dicta  of  the  judges  in  Taltarum*s  case,  in  which  it  was 
first  suggested  that  the  destruction  of  an  entail  might  be  accomplished 
by  judicial  proceedings  conclusively  taken  against  a  tenant  in  tail  for  the 
recovery  of  lands  entailed :  (see  WiU.  B.  P.  41,  43,  9th  edit,  and  Tear 
Book  12  Edw.  IV.,  19;  L.  0.  Oon.  695.) 

Q. — ^How  many  kinds  of  estates  tail  are  there  f 

A. — ^There  are  two  kinds,  viz.,  tenancy  in  tail  general,  and  tenancy  in 
tail  special.     And  each  of  these  may  be  confined  to  tail  male,  or  tail* 
female:  (Will.  R  P.  86,  18th  edit. ;  1  St.  0.  248,  8th  edit.) 

Q. — ^What  constitutes  an  estate  in  tail  general,  and  what  special  ? 

A . — ^It  is  general  where  it  is  given  to  one  and  the  heirs  of  his  body 
generally,  and  without  restriction  except  to  males  or  females.  Special, 
when  it  is  restrained  to  heirs  of  the  body,  on  a  particular  wife,  as  stated 
infra:  (and  see  44  &;  45  Vict.  c.  41,  s.  51.) 

Q. — ^By  what  words  in  a  deed  may  an  estate  in  tail  male,  in  tail  general, 
and  in  tail  special,  be  aptly  created  ? 

A, — An  estate  in  tail  male  is  created  in  a  deed  by  a  limitation  to  one 
and  the  heirs  male  of  his  body ;  in  tail  general,  to  a  man  and  the  heirs  of 
his  body ;  in  tail  special,  to  a  man  and  the  heirs  of  his  body,  on  Mary 
his  now  wife  to  be  begotten :  (Will.  B.  P,  86,  13th  edit. ;  1  St.  0.  243, 
8th  edit. ;  or  after  81st  December,  1881,  if  given  in  tail,  see  ante,  p.  184.) 

Q. — ^Does  the  law  of  perpetuities  prohibit  the  breaking  up  of  an  estate 
in  fee  simple  into  several  estates  in  fee  tail  to  take  effect  one  after 
another ;  and,  if  not,  why  not  ? 

^.— It  does  not,  provided  the  entails  be  not  given  to  the  children  of  an 
nnbom  child ;  for  when  the  first,  or  any  subsequent  tenant  in  tail  entitled 
to  the  land  becomes  of  age,  he  may  (with  the  consent  of  the  protector,  if 
there  is  one)  bar  the  entail,  and  thus  acquire  dominion  over  the  property  ; 
(WilL  B.  P.  52,  13th  edit.) 

Q. — ^What  is  an  estate  tail  in  remainder,  and  what  an  estate  tail  in 
possession  ?     And  what  is  the  meaning  of  the  term  "  possession  "  ? 

A, — Strictly  speaking,  an  estate  tail  in  remainder  is  one  that  is  pre- 
ceded by  an  estate  for  life.  But  it  must  be  remembered  that  if  preceded 
by  an  estate  for  years  determinable  on  lives,  created  by  the  same  settle- 
ment as  the  entiul,  it  is  considered  in  remainder  so  far  as  barring  the 
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.entail  is  coooemed.  If  not  preceded  by  an  estate  for  life  or  otherwise,  it 
is  in  possession:  (see  Will  B.  P.  53,  54,  13th  edit. ;  1  St.  0.  566,  571, 
8th  edit. 

The  term  "possession"  here  means  the  seisin  or  present  enjoyment  of 
•or  right  to  the  present  enjoyment  of  the  freehold  in  the  lands:  (1  St.  0. 
310,  8th  edit.) 

Q. — By  a  will,  lands  are  limited  "  to  A.  in  tail  generaL"  The  same 
limitation  by  deed.  What  estate  does  A.  take  under  the  will  and  the 
deed  respectively  ? 

A. — ^Under  the  will,  A.  takes  an  estate  in  tail  general,  for  in  a  will  the 
intention  is  looked  at,  and  words  of  limitation  and  procreation  are  not 
necessary  to  create  an  entail :  (see  2  Jarm.  Wills,  232,  &c.)  In  a  deed, 
however,  A.  will  take  but  an  estate  for  life  for  want  of  words  of  limitation 
and  procreation  (Will.  B.  P.  145,  13th  edit.)  unless  the  deed  is  dated  after 
31st  of  December,  1881 :  (see  ante,  p.  184.) 

Q. — ^Land  limited  by  deed  to  A.  and  the  heirs  of  his  body  lawfully 
issuing,  what  is  A.'s  estate  ?  And  would  it  have  made  any  and  what 
^fference  if  the  limitations  had  been  to  A.  for  life,  with  remainder  to  his 
first  and  other  sons  and  the  heirs  of  their  respective  bodies  ? 

A. — ^A.  has  an  estate  tail  in  the  first  case  ;  in  the  second  case  only  an 
-estate  for  Ufe,  with  remainder  to  his  first  and  other  sons  successively 
in  tail. 

Q. — ^Explain  the  term  "  tenant  in  tail  after  possibility  of  issue  extinct," 
and  the  nature  of  the  estate. 

A. — This  estate  arises  on  a  gift  or  grant  to  one  in  special  tail,  and  the 
person  from  whose  body  the  issue  was  to  spring  dies  without  issue,  or  the 
issue  becomes  extinct.  The  surviving  tenant  is  then  termed  "  tenant  in 
tail  after  possibility  of  issue  extinct,  "(a) 

This  estate  is  of  an  uncertain  nature,  partaking  partly  of  an  estate  tail 
and  partly  of  an  estate  for  life.  Thus  the  tenant  may  commit  ordinary 
but  not  equitable  waste ;  he  cannot  bar  the  entail ;  and  may  exchange 
with  the  tenant  for  life  :  (1  St.  0.  260,  583,  8th  edit.) 

Q. — To  what  extent  may  a  tenant  in  tail  after  possibility  of  issue 
extinct  commit  waste? 

A. — He  might  formerly  commit  any  waste  he  pleased  at  law,  but  equity 
prevented  him  from  committing  malicious  or  extravagant  waste,  such  as 
•outting  down  ornamental  timber  and  pulling  down  houses,  and  this  he 
could  stiU  be  prevented  from  doing :  (Garth  v.  Sir  J,  H,  Cotton,  1  L.  G. 
Eq.  682,  in  notis,  3rd  edit.)  (6) 

Q. — If  lands  are  conveyed  to  A.  and  the  heir  of  his  body,  what  estate 
or  interest  does  A.  take  ?  Does  he  take  an  estate  for  life,  an  estate  tail, 
or  an  estate  in  fee  simple  ? 

(a)  This  question  is  answered  by  the  above :  At  what  time  is  a  posBibility  of 
issue  extinct? 

(b)  By  the  1873  Act,  s.  25,  snb-s.  d,  an  estate  for  life,  without  impeachment 
of  waste,  will  not  confer  upon  the  tenant  for  life  a  right  to  commit  equitable  waste 
unless  intention  to  confer  such  right  expressly  appears  by  the  instrument  creating 

.  such  estate. 
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A. — ^If  conveyed  by  deed,  A.  will  only  take  an  estate  for  life ;  for  in  a 
deed  the  word  heirs  is  absolutely  necessary  to  give  a  fee :  (Go.  Litt.  20  a  ; 
1  Hughes*  Pract.  Sales,  337,  2nd  edit;  Taltarum'a  case,  L.  0.  Conv.  610, 
tft  notis.)  But  a  devise  to  A.  and  the  heir  of  his  body  in  the  singular 
number  will  give  him  an  estate  tail,  for  in  a  will  the  intention  of  the 
testator  is  looked  at :  (1  Hughes'  Pract.  Sales,  336,  2nd  edit.,  and  notes  to* 
Taliarum's  case,  L.  0.  Oonv.  612.) 

Q. — ^If  lands  be  given  to  a  man  and  the  heirs  male  of  his  body,  and  he* 
has  issue  only  a  daughter,  who  has  issue  a  son  and  dies,  and  then  the  donee 
dies,  what  is  the  effect  as  to  the  estate  given  ? 

A, — In  such  a  case  the  land  reverts  to  the  donor  and  his  heirs  ;  for  as^ 
the  first  tenant  in  tail  had  no  issue  capable  of  inheriting  under  the  entail, 
his  estate  ceased,  and  the  son  of  the  daughter  cannot  inherit,  he  not  claim- 
ing wholly  through  an  heir  male :  (see  Will.  B.  P.  38, 18th  edit. ;  1  St.  0. 
244,  8th  edit. ;  1  Sm.  Oomp.  157,  4th  edit.) 

Q. — ^Explain  the  nature  and  objects  of  fines  and  recoveries,  and  what 
was  substituted  in  their  place  by  the  Act  of  Parliament  abolishing  the 
same. 

A. — ^In  their  nature  fines  and  recoveries  were  fictitious  actions  at  law, 
and  their  effect  was  to  bar  estates  tail  and  dower,  and  to  pass  the  interest 
of  married  women  in  real  property.  A  fine  was  so  called,  because  it  was 
compromised  and  so  put  an  end  to  all  suits  and  controversies.  A  recovery, 
however,  went  on  to  judgment  and  execution :  (Holth.  L.  D.,  2nd  edit.) 
The  3  &  4  Will.  4,  c.  74,  substitutes  a  deed  enrolled  in  the  Court  of 
Chancery  as  well  for  a  fine  as  a  recovery,  for  the  purpose  of  barring 
entails. 

Q. — ^Who  was  made  demandant,  tenant  and  vouchee  respectively,  in  a 
common  recovery,  and  why  were  recoveries  suffered  sometimes  with  double 
and  treble  vouchees  ? 

A. — In  a  common  recovery  the  person  who  issued  the  writ  against  the 
tenant  to  the  prsdcipe  was  demandant.  The  tenant  was  some  indifferent 
person  to  whom  the  lands  were  conveyed  by  the  recovery  deed  and  against 
whom  the  action  was  to  be  brought.  The  first  vouchee  was  the  tenant  in 
tail,  who  was  required  by  the  tenant  to  the  pnecipe  to  warrant  his  title, 
the  crier  of  the  court  being  the  common  or  ultimate  vouchee.  A  recovery 
against  the  tenant  in  tail  only  barred  his  then  estate,  but  if  also  against 
another  person  it  barred  every  interest  which  he  might  have  in  the 
premises.  The  recovery  might  be  with  double,  treble,  or  further  vouchee, 
so  that  every  estate  of  inheritance  of  such  first,  second,  &c.,  vouchee  or 
their  ancestors  and  all  remainders  and  reversions  depending  thereon,  might 
be  barred  :  (Will.  B.  P.  48,  13th  edit. ;  1  St  C.  568  et  seq.,  8th  edit.) 

Q. — State  the  date  and  title  of  the  Act  of  Parliament  under  which  an 
estate  tail  can  now  be  barred,  and  its  principal  enactments. 

A. — ^The  Act  referred  to  is  the  3  &  4  WUl.  4,  c.  74,  passed  in  the  year 
1833,  intituled  "An  Act  for  the  Abolition  of  Fines  and  Becoveries,  and 
for  the  Substitution  of  more  simple  Modes  of  Assurance."  The  principal 
enactments  are  to  abolish  fines  and  recoveries,  aud  substitute  more  simple 
modes  of  barring  estates  tail  and  dower,  and  to  enable  married  women  to 


190   OONYEYANCINO,  AND  LAW  OF  ElAL  AHD  PBRSOHAL  PBOPSBTT. 

oonyey  their  interest  in  real  estates.     There  are  many  other  proTisioxui  too 
numeroas  to  be  here  detailed. 

Q. — ^PrevioQs  to  the  3  &  4  WilL  4,  c.  74,  how  was  an  entail  generally 
barred,  if  the  remainder  over,  in  default  of  issne,  was  to  the  tenant  in  tau 
himself ;  and  how  if  there  were  remainders  over  to  other  persons  ?  . 

A. — In  the  first  case,  the  issue  could  be  barred  by  a  fine  levied  by  the 
tenant  in  tail  with  proclamations.  In  the  second,  a  common  recoveiy 
would  have  been  suffered  to  bar  the  remainders  over  to  other  persons. 

Q. — How  may  an  entail  be  barred  at  this  day — 1.  By  tenants  in  tail  in 
possession  ?     2.  By  tenants  in  taU  in  remainder  ?  (a) 

A, — 1.  A  tenant  in  tail  in  possession  bars  the  entail  and  converts  his 
estate  into  a  fee  simple  by  deed,  enrolled  in  Chancery  within  six  months 
after  its  execution.  2.  So  the  tenant  in  tail  in  remainder  bars  the  entail 
by  the  same  means ;  but  he  must  obtain  the  consent  of  the  protector  to 
effect  a  complete  bar  to  those  in  remainder.  This  consent  may  be  given 
either  by  the  same  deed  as  that  which  bars  the  entail,  or  by  another  deed 
executed  and  enrolled  at  the  same  time  as,  or  before,  the  former  deed : 
(3  &  4  WiU.  4,  c.  74 ;  1  St.  0.  576,  8th  edit.) 

Q. — ^Are  there  any,  and  if  so,  what,  tenants  in  tail  who  are  unable,  in 
any  case,  to  bar  their  estates  ? 

A, — ^First  estates  tail,  granted  by  the  Grown  as  a  reward  for  publio 
services,  cannot  be  barred  so  long  as  the  reversion  continues  in  the  Crown. 
This  restriction  was  imposed  by  an  Act  of  Parliament  of  the  reign  of 
Heniy  YIIL,  and  it  has  been  continued  by  the  Act  by  which  fines  and 
recoveries  were  abolished^  and  by  the  Act  to  facilitate  leases  and  sales  of 
settled  estates,  so  far  as  regards  any  sale  or  lease  beyond  the  term  of 
twenty-one  years.  There  are  also  some  cases  in  which  entails  have  been 
created  by  particular  Acts  of  Parliament,  and  cannot  be  barred,  and  a 
tenant  in  tail,  after  possibility  of  issue  extinct,  cannot  bar  the  entail : 
(Will.  E.  P.  56,  13th  edit.) 

Q. — ^Land  is  devised  to  a  son  A.  for  Ufe,  and  after  his  death  to  a 
daughter  B.  for  her  life,  and,  after  the  decease  of  both,  to  the  heirs  of 
the  body  of  A.  A.  has  an  only  son,  who  is,  of  course,  heir  apparent,  and 
also  daughters ;  he  wishes  the  estate  to  go  to  his  daughters,  and  not  to 
his  son.  Can  he  by  any  and  what  means  effect  this  without  the  oonsent 
of  his  son  ? 

A. — ^As  A.  takes  an  estate  tail  under  the  rule  in  Sheila's  case,  he  may 
bar  the  entail  in  the  usual  way,  and  then  he  will  be  able  to  settle  the 
land  upon,  or  devise  it  to  his  daughters  (subject  to  B.'s  life  estate), 
without  the  consent  of  his  son  (see  Burt.  Comp.  pL  339,  342,  653 ;  WilL 
B.  P.  49,  54,  258,  13th  edit.) 

Q. — ^Estates  are  settled  upon  A.  for  life  remainder  to  B.  for  life, 
remainder  to  the  heirs  of  the  body  of  B.,  remainder  over.  Can  B.  by  any 
and  what  means  bar  the  entail  during  the  life  of  A.  ? 

A. — As  B.  is  tenant  in  tail  in  remainder  under  the  rule  in  Shelley's  case, 
he  may,  with  the  consent  of  A.,  who  is  the  protector,  bar  the  entail  by 

(a)  Also  aked  that :  By  what  meant  may  a  tenant  in  tail  convert  his  estate  tail 
into  an  estate  in  fee  simple  ? 


S8TATB  TAIL.  191 

•deed  enrolled,  ftc.     Withoat  A/s  consent  lie  can  only  create  a  base  fee  : 
(Will.  B.  P.  49,  54,  258,  ISth  edit.) 

Q. — ^A.  and  B.  are  man  and  wife,  but  have  no  cbild  ;  land  is  limited  to 
A.  and  tbe  heirs  of  bis  body  by  B.  During  the  life  of  B.,  or  after  ber 
death,  can  A.  by  any  and  what  means  acquire  an  estate  in  fee  simple  in 
the  land  ?  (a) 

A. — During  the  life  of  6.  A.  may,  by  deed  enrolled,  &c.,  bar  the  entail 
and  acquire  the  fee  simple  in  the  land,  but  not  after  the  death  of  B.,  as 
lie  is  then  only  tenant  in  tail,  after  possibility  of  issue  extinct :  (see  3  &;  4 
WilL  4,  a  74,  s.  18  ;  WilL  B.  P.  55,  13th  edit.) 

Q. — ^Where  money  is  settled  upon  trust  to  be  invested  in  real  estate 
4Uid  to  which  A.  (a  married  woman)  is  entitled  for  life,  and  B.  (tenant  in 
tail)  is  entitled  in  remainder,  in  which  way  should  a  transfer  of  their 
interests  be  effected  ? 

A. — ^The  money  would  be  treated  as  if  the  lands  were  purchased  and 
settled :  (see  3  &  4  Will.  4,  c.  74,  s.  71.)  Therefore  A.  would  be  looked 
upon  as  the  protector,  and  B.  as  tenant  in  tail  in  remainder ;  and  the 
mode  of  transfer  would  be  for  A.  and  B.  by  deed  (duly  enrolled),  to 
assign  their  respective  interest  in  the  money  to  the  purchaser,  with  a 
declaration  in  the  habendum  freeing  the  money  from  the  directions  and 
entail :  (see  a  form,  2  Prid.  Gonv.  558,  9th  edit.)  And  unless  A.'s 
interest  is  separate  estate,  her  husband  must  join  in  the  deed ;  (3  &  4 
Will.  4,  c.  74,  ss.  24,  40, 45  ;  Kerr  v.  Broum,  33  L.  T.  Bep.  179.) 

C2. — ^Money  is  directed  to  be  laid  out  in  the  purchase  of  lands  to  be 
settled,  and  of  which  A.  would  be  tenant  in  tail.  A.  prefers  having  the 
money  instead  of  its  being  laid  out.  Can  he  by  any  and  what  means 
avoid  such  investment,  and  obtain  the  money  to  be  paid  to  him  at  his 
own  disposal  ? 

A. — Yes ;  he  may  obtain  it  by  executing  a  deed  of  assignment  by  way 
of  disentailing  assurance  in  the  mode  above  pointed  out. 

Q. — How  can  a  tenant  in  tail  on  attaining  twenty-one  bring  under  his 
own  control  money  in  court  arising  from  the  sale  or  part  of  the  settled 
estate  during  his  minority  ? 

A» — ^Till  recently  it  was  the  practice  of  the  Court  of  Ohancery  to  pay 
out  money  representing  land  in  settlement  to  the  persons  who  were 
capable  of  disentailing  it  without  requiring  the  execution  of  a  disentailing 
deed.  The  Lords  Justices  did  this  in  Be  Watson  (10  Jur.  N.  S.  10,  11) 
But  in  Be  Butler^s  Will,  Lord  Belbome  required  a  disentailing  deed,  and 
a  similar  course  was  adopted  by  the  Master  of  the  Bolls  in  Re  Broadwood*a 
Settled  Estates  (1  Oh.  Div.  438),  and  by  the  Lords  Justices  in  Be  Reynolds 
(3  Ch.  Div.  61).  Here  a  deceased  tenant  in  tail  had  created  a  base  fee, 
and  it  was  held  that  the  fund  could  not  be  paid  out  to  the  persons 
islaiming  through  him  except  upon  production  of  a  deed  enlarging  the 
bue  fee. 

Q. — ^Is    any    reference  to    the    statute  necessary  in   a    disentailing 

(a)  AIbo  aaked  thna:  An  estate  is  given  to  A.  and  his  hein  on  the  body  of  B.  his 
wife.  B.  diet  withoat  hein.  What  is  the  estate  of  A.,  and  can  he  acquire  the  fee 
simple,  and  if  so,  how  7 
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assurance  ?  and  what  is  the  effeot  of  omitting  the  enrolment  of  the  deed 
within  the  specified  time  ? 

A. — ^No  reference  to  the  Act  is  necessary  (a)  in  a  disentailing  assurance ; 
what  the  Act  requires  is,  that  it  must  be  evidenced  by  deed :  (s.  40 ; 
and  for  a  form,  see  2  Prid.  Oony.  555,  9th  edit.)  The  effect  of  omitting 
the  enrohnent  of  a  deed  within  the  specified  time  will  be  that  the 
assurance  will  not  have  any  operation  under  the  Act :  (see  Sug.  B.  P. 
Stats.  213.) 

Q. — ^Explain  how  it  was  that  before  the  Act  for  the  Abolition  of  Fines 
and  Becoveries  the  owner  of  a  preyious  estate  of  freehold  had  much  the 
same  power  over  a  tenant  in  tail  in  remainder  as  the  protector  of  tho 
settlement  now  has. 

A. — Without  the  consent  of  the  owner  of  the  previous  estate  of  freehold, 
a  tenant  to  the  praecipe  could  not  be  created,  and  consequently  no  recovery 
oould  be  suffered.  A  fine  only  could  be  levied,  which,  like  a  deed  enrolled 
since  the  statute,  without  consent  of  the  protector,  simply  barred  the  issue 
and  not  remainders  over. 

Q. — ^Who  is  "  protector  of  the  settlement  ?  "  Oan  a  tenant  in  tail  in 
remainder  bar  his  estate  tail  without  the  protector's  consent  ?  and  if  so, 
what  are  the  nature  and  liabilities  of  the  estate  which  he  can  create  ? 

A. — A  protector  of  the  settlement  is,  in  ordinary  cases,  the  first  tenant 
for  life  under  the  settlement,  but  not  exceeding  three  may  be  appointed 
by  the  settlor  without  their  taking  any  estate  or  interest  whatever.  A 
tenant  in  tail  in  remainder  may,  without  the  protector's  consent,  by  an 
assurance  under  this  Act,  bar  his  own  estate  tail,  and  thus  create  a  base 
fee,  which  lasts  so  long  as  he  has  any  issue ;  and  when  his  issue  fails,  the 
remainderman  or  reversioner  becomes  entitled :  (see  Will.  B.  P.  58,  54, 
13th  edit. ;  1  St.  0.  678,  579,  8th  edit.)  (b) 

Q. — ^What  special  words  of  the  Fines  and  Becoveries  Act  affect  thia 
point  ? 

A. — The  special  words  of  sect.  22  of  the  Act  are  these :  "  The  owner  (c) 
of  the  prior  estate  (for  years  determinable  on  lives  or  any  greater  estate), 
or  the  first  of  such  prior  estates  if  more  than  one  then  subsisting  under 
the  same  settlement,  shall  be  protector  of  the  settlement." 

Q. — ^Land  stands  limited  to  the  use  of  A.  and  his  assigns  for  his  Hfe 
with  remainder  to  the  use  of  his  first  and  other  sons  successively,  in  tail 
male,  with  remainder  to  the  use  of  B.  and  his  assigns  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male.  A.  has  no  son.  Oan 
the  eldest  son  of  B.  by  any  and  by  what  means  enlarge  his  estate  into  an 
estate  in  fee  simple  in  remainder,  and  who  are  necessary  concurring  parties, 
and  why  ? 
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^a)  But  in  practice  the  object  of  the  deed  is  of  course  stated. 

^6)  It  must  be  borne  in  mind,  however,  that  by  the  8  &  4  Will.  4^  c  27,  s.  28,  a 
disposition  \rithott  the  consent  of  the  protector  will  be  good  against  the  remainder- 
man or  reyersioner,  if  possession  be  held  under  it  for  twenty  years  after  there  ceased 
to  be  a  protector :  (see  Brow.  Stats.  40,  Si.)  And  by  87  &  88  Vict.  o.  57,  s.  8,  since 
1878  this  is  shortened  to  twelve  years. 

(c)  The  owner  is  the  person  beneficially  entitled  to  the  rents  and  profits :  {Se 
DudmnCt  Contract,  8  Ch.  Div.  828.) 
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A. — ^A.  being  protector  of  the  settlement,  the  eldest  son  of  B.  may,  with 
A.'8  consent,  by  deed  enrolled,  enlarge  his  estate  into  a  fee  simple  :  (Will. 
B.  P.  58,  54,  13th  edit.) 

Q. — ^A  person,  previously  to  the  31st  December,  1833,  devised  lands  to 
the  ose  of  A.,  B.,  and  C,  their  heirs  and  assigns,  in  trust  for  0.  for  his  life ; 
with  remainder  to  his  children  as  tenants  in  common  in  tail,  remainder 
over ;  remainder  to  A.,  B.,  and  0.,  as  tenants  in  common.  Who  is  the 
protector  of  the  settlement  ? 

A. — ^A.,  B.,  and  0.  are  the  protectors  of  the  settlement.  But  had  the 
settlement  been  made  after  the  above  date  it  would  be  otherwise  :  (3^4 
Will.  4,  c.  74,  ss.  27,  31  ;  Brow.  B.  P.  Stats.  87,  90,  note.) 

Q. — A.  is  tenant  for  life,  B.  is  tenant  in  tail  in  remainder  under  the 
settlement ;  A.  sells  his  life  interest  to  0.  Who  are  the  necessary  parties 
to  the  instrument  by  which  B.  may  acquire  an  estate  in  fee  simple  in 
remainder  ? 

A. — The  consent  of  A.  is  still  necessary ;  for  he  does  not  lose  the 
character  of  protector  by  the  transfer  of  the  estate  by  which  it  was 
acquired,  the  office  being  a  personal  one  :  (3  &  4  Will.  4,  c.  74,  s.  22 ;  1 
St.  0.  579,  8th  edit.) 

Q. — ^Land  is  by  deed  limited  to  the  use  of  A.  for  life,  with  remainder 
to  B.  in  fee.  B.  dies,  having  by  another  instrument,  namely,  his  will, 
devised  the  land  (subject  to  A.'s  life  estate)  to  C,  in  tail,  with  remainder 
over.  A.  is  still  living.  0.  is  desirous  of  barring  his  estate  tail.  State 
whether  there  is  any  protector  of  the  settlement  whose  consent  is  necessaiy 
in  order  to  enable  0.  to  bar  the  estate  tail. 

A, — There  is  no  protector  in  this  case ;  the  provision  as  to  protectorship 
in  the  Act  3  &  4  Will.  4,  c.  74,  is  expressly  confined  to  the  case  where  the 
prior  estate  is  created  by  the  same  settlement  as  the  entail :  (s.  22  ;  Sug. 
B.  P.  Stats.  201 ;  1  St.  0.  578,  8th  edit.) 

Q. — ^What  formalities  are  necessaiy  for  rendering  valid  the  consent  of 
the  protector  of  a  settlement  to  the  disentailing  of  an  estate  tail  in  free- 
hold and  copyhold  lands  respectively  ? 

A. — In  freehold  lands  the  consent  of  the  protector  is  required  to  be 
given  either  by  the  same  deed  by  which  the  entail  is  barred,  or  by  a 
separate  deed,  to  be  executed  on  or  before  the  day  of  the  execution  of  the 
former,  and  to  be  also  enrolled  in  the  Chancery  Division  of  the  High  Court 
at  or  previously  to  the  time  of  the  enrolment  of  the  deed  which  bars  the 
entail.  In  copyhold  lands  the  consent  is  given  either  by  deed  to  be  entered 
on  the  court  rolls  of  the  manor,  or  by  the  concurrence  of  the  protector  in 
the  surrender,  in  which  case  the  memorandum  or  entry  of  the  surrender 
must  expressly  state  that  such  consent  has  been  given :  (3  &  4  Will.  4,  c. 
74 ;  W.  E.  P.  54,  364,  13th  edit.) 

Q. — A.  by  deed  grants  an  estate,  partly  freehold  and  partly  copyhold, 
to  C.  and  D.,  to  the  use  of  E.  for  life,  with  remainder  to  the  use  of  the 
heirs  of  his  body  ;  what  estate  does  £.  take  in  the  property  so  limited  ? 

A. — ^E.  has  a  legal  quasi  estate  tail  in  the  freeholds,  the  grant  to  C.  and 
D.  not  being  to  their  heirs,  only  a  life  estate  passes.  Under  the  rule  in 
SheUey*s  case  E.  takes  an  eftate  tail,  which  is  only  qwm,  being  in  a  life 
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estate ;  be  takes  the  legal  estate  under  the  Statute  of  Uses.  No  estate  in 
the  copyholds  passes,  as  only  the  lord  can  grant  copyholds,  the  tenant  can 
only  convey  by  surrender. 

Q. — ^What  is  the  nature  of  that  estate  termed  "  a  base  fee  "  ?  How 
was  a  base  fee  acquired  previous  to  the  28th  of  August,  1833  ?  How  since 
that  time  can  a  base  fee  be  acquired  by  a  tenant  in  tail  in  remainder  ? 

^.— The  early  definition  of  a  base  fee  and  its  nature  is  thus  described 
in  Stephen's  Commentaries :  **  A  base  fee  is  one  that  has  a  qualification 
subjoined  to  it,  and  which  must  be  determined  whenever  the  qualification 
is  at  an  end,  as  in  the  case  of  a  grant  to  A.  and  his  heirs,  tenants  of  the 
manor  of  Dale ;  in  this  instance,  whenever  the  heirs  of  A.  cease  to  be 
tenants  of  that  manor,  the  grant  is  entirely  defeated." 

But  a  base  fee  has  now,  however,  and  for  a  considerable  time  past  has 
had,  a  more  restricted  application,  viz.,  that  species  of  qualified  fee  which^ 
before  August,  1833,  was  created  by  a  tenant  in  tail  levying  a  fine ;  and 
since  then  by  his  barring  the  entail  without  the  consent  of  the  protector 
as  stated  supra :  (see  1  St.  0. 238,  242,  579,  8th  edit. ;  Will.  B.  P.  49, 54, 
13th  edit.) 

Q. — How  is  a  base  fee  converted  into  a  fee  simple  ? 

A. — It  is  converted  into  a  fee  simple  if  the  immediate  remainder  or 
reversion  become  united  with  it  in  the  same  person  :  (3  &  4  Will.  4,  c.  74, 
B.  39.)  Or  the  grantor,  by  afterwards  obtaining  the  assent  of  the  pro- 
tector, and  making  a  new  disposition  thereon,  may  enlarge  it  into  a  fee 
simple :  {lb.  ss.  19  and  35.)  And  by  3  &  4  Will.  4,  c.  27,  s.  23,  all 
remainders  and  reversions  over  were  barred  at  the  expiration  of  twenty 
years  (now  twelve  years  by  37  &  38  Vict.  c.  57,  s.  6)  after  the  time  when 
the  assurance,  if  then  executed,  would  have  barred  them. 

Q. — ^What  estate  can  a  tenant  in  tail  in  remainder  create  by  any  assur- 
ances executed  (1)  with,  or  (2)  without,  the  consent  of  the  tenant  for  life 
in  possession  ? 

A. — ^In  the  first  case,  presuming  the  deed  is  duly  enrolled,  an  estate  in 
fee  simple  will  be  created.  In  the  second,  only  a  base  fee :  (see  WilL 
B.  p.  53,  54,  13th  edit.) 

Q. — ^If  under  the  Act  of  1833,  for  the  abolition  of  fines  and  recoyeries, 
a  tenant  in  tail  makes  a  valid  conveyance  to  a  purchaser  and  his  heirs,  is 
the  purchaser's  estate  necessarily  a  fee  simple  absolute,  or  what  else  may 
it  be  under  any,  and  if  any  what,  circumstances  ? 

A. — No  ;  it  may  be  a  base  fee  only ;  as  where  the  protector  does  not 
oonsent  to  the  disposition  :  (Will.  B.  P.  54,  13th  edit.) 

Q. — ^What  is  the  effect  of  a  mortgage  by  tenant  in  tail  in  reversion 
without  the  consent  of  the  tenant  for  life  ?  and  what  precautions  should 
be  taken  by  the  mortgagee  so  as  best  to  insure  his  obtaining  the  fee  simple 
on  the  death  of  the  tenant  for  life  ? 

A. — Assuming  the  word  "  reversion  "  in  the  question  to  mean  remainder, 
and  that  the  tenant  for  life  is  the  protector  of  the  settlement,  such  a  dis- 
position would  create  a  base  fee  only  (see  3  &  4  Will.  4,  c.  74,  ss.  21,  22, 
34) ;  but  after  the  death  of  the  tenant  for  life  the  tenant  in  tail  has  power 
to  enlarge  the  base  fee  into  a  fee  simple  absolute  (s.  19)  by  a  disposition 
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under  this  Act :  (a.  41.)  The  mortgagee  should  therefore  get  the  tenant 
in  tail  when  he  creates  the  base  fee  by  way  of  mortgage  to  enter  into 
a  covenant  to  enlarge  the  estate  on  the  death  of  the  tenant  for  life, 
to  which  may  be  added  a  policy  of  assurance  upon  the  life  of  the  tenant 
in  tail,  which  should  be  assigned  by  way  of  collateral  security  :  (Hughes* 
Oonv.  863.) 

Q. — In  case  the  person  who  would  otherwise  be  protector  is  a  lunatic, 
idiot,  or  of  unsound  mind,  who  is  then  the  protector  ? 

A. — ^The  Lord  Chancellor  or  other  the  person  or  persons  for  the 
time  being  entrusted  by  the  King's  or  Queen's  sign  manual  with  the 
care  and  commitment  of  the  custody  of  the  persons  and  estates  of 
lunatics  or  idiots,  &o.,  will  be  the  protector  of  the  settlement  in  lieu  of  the 
person  so  being  a  lunatic,  &c. :  (3  &  4  Will.  4,  c.  74,  s.  33  ;  1  St.  0. 
581,  8th  edit.) 

Q. — Where  a  married  woman  is  protector  of  the  settlement,  how  is  her 
consent  given  in  order  to  bar  the  entail  ? 

A. — ^If  the  estate  constituting  her  protector  is  not  settled  to  her 
separate  use,  she  and  her  husband  together  will  be  protector;  but  if 
settled  to  her  separate  use,  she  alone  will  be  protector,  and  in  the  latter 
case  she  may  consent  to  an  alienation  without  her  husband's  concurrence 
38  if  she  were  sole  :  (ss.  24,  45  ;  Kerr  v.  Brown,  33  L.  T.  Rep.  179 ; 
1  St.  0.  581,  8th  edit.) 

Q. — In  what  case  does  a  judgment  against  a  tenant  in  tail  bind  his  issue 
sad  the  remainderman  ? 

A. — A  judgment  duly  registered  against  a  tenant  in  tail  binds  his  issue, 
and  the  remainderman  also,  when  there  is  no  protector  of  the  settlement ; 
but  to  bind  lands  with  judgments  entered  up  after  the  29th  July,  1864, 
such  lands  must  be  delivered  in  execution,  and  the  writ  registered  :  (1  &  2 
Yict.  c.  110,  ss.  11,  13;  27  &  28  Vict.  112,  ss.  1,  2;  WiU.  E.  P. 
59,  13th  edit.) 

Q. — Prior  to  the  3  d^  4  Will.  4,  c.  74,  if  a  tenant  in  tail,  with  the 
immediate  remainder  or  reversion  in  fee  to  himself,  levied  a  fine,  he 
xareated  what  was  called  a  base  fee,  which  immediately  merged  in  the 
reversion,  and  became  subject  to  any  charges  afPecting  the  latter,  the  title 
to  which  he  was  also  in  future  obliged  to  show.  What  difiFerence  in 
this  respect  has  been  made  by  the  above  statute,  both  as  respects  past  and 
future  cases  ? 

A. — In  cases  where,  after  the  passing  of  this  Act,  there  is  no  interme- 
diate estate  between  a  base  fee  and  the  remainder  or  reversion  in  fee,  the 
base  fee  does  not  merge  in  the  reversion,  but  becomes  enlarged  into  a 
fee  simple,  and  the  reversion  with  all  charges  thereon  is  consequently 
destroyed :  (see  sect.  39,  Brow.  B.  P.  Stats.  96,  n.) 

Q. — Can  a  tenant  in  tail  make  a  lease  which  will  bind  any  and  what 
persons  after  his  decease  ?     State  the  authority  for  your  answer. 

A. — ^Every  tenant  in  tail  in  possession  may,  by  the  3  &  4  Will.  4,  o.  74, 
make  leases  by  deed,  without  the  necessity  of  enrolment,  for  any  term  not 
exceeding  twenty-one  years,  to  commence  from  the  date  of  the  lease,  or 
from  any  time  not  exceeding  twelve  calendar  months  from  its  date,  where 
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the  rent  reseired  is  a  rack  rent,  or  not  less  than  five-sixth  parts  of  a  rack 
rent :  (see  ss.  15, 41 ;  Will.  B.  P.  57,  Idth  edit.)  And  now  hy  sect.  58  of 
45  &  46  Vict.  c.  38,  a  tenant  in  tail  has  the  same  powers  as  a  tenant  for 
life  under  that  Act,  i.e,,  he  may  make  building  leases  for  ninety-nine  years, 
mining  leases  for  sixty  years,  oth^r  leases  twenty-one  years,  subject  as  in 
the  Act  mentioned  supra, 

Q. — ^If  a  tenant  in  tail  discharge  incumbrances  on  the  inheritanoe,  what 
is  the  consequence  ? 

A. — ^If  a  tenant  in  tail,  in  possession,  pays  off  an  incumbrance  it  will 
ordinarily  be  treated  as  extinguished,  unless  he  has  kept  it  alive  or  held 
himself  out  as  a  creditor  of  the  estate  in  lieu  of  the  mortgage  ;  because  a 
tenant  in  tail  in  possession  can  make  himself  absolute  owner  of  the  estate. 
The  like  doctrine  does  not  primd  facte  apply  to  a  tenant  in  tail  in 
remainder,  whose  estate  may  be  altogether  defeated ;  for  if  he  pays  off  an 
incumbrance,  it  must  be  presumed  that  he  means  to  keep  it  alive: 
(St.  Eq.  §  486.) 

Q. — Suppose  a  tenant  in  tail  conveys  the  fee  simple  of  an  estate 
by  lease  and  release  to  a  purchaser;  what  estate  does  the  purchaser 
acquire? 

A. — If  the  tenant  in  tail  was  in  possession,  the  purchaser,  provided  the 
deed  be  enrolled  within  the  six  months,  will  acquire  the  fee  simple.  If 
the  tenant  in  tail's  estate  was  in  remainder,  the  purchaser,  if  the  protector 
consent,  wiU  also  acquire  the  fee ;  for  by  sect.  40,  et  seq,,  any  assurance, 
unless  it  be  a  will,  by  which  a  person  can  convey  the  legal  estate  in 
fee  simple  absolute,  provided  it  be  enrolled  as  prescribed  by  the  Act, 
will  suffice :  (see  1  Hughes'  Pract.  Sales,  150,  177,  2nd  edit. ;  and  see 
4  &  5  Vict.  c.  21 ;  8  &  9  Vict.  c.  106,  s.  2.) 

Q. — ^If  a  tenant  in  fee  simple  contracted  to  make  a  conveyance,  and  died 
before  it  was  made,  equity  would  enforce  the  contract  against  his  heir ; 
was  there  a  like  equity  as  to  the  contract  of  a  tenant  in  tail  ?  (Hve  a 
reason  for  your  answer. 

A. — ^No;  for  the  issue  claim  per  formam  doni,  or,  more  strictly 
speaking,  because  the  tenant  in  tail  can  make  no  disposition  (save  a  lease 
to  bind  his  issue  or  the  remainderman)  except  by  deed  enrolled :  (see 
Will.  B.  P.  46,  57,  13th  edit.) 

Q. — Oan  personal  property  be  entailed  ? 

A, — ^No  ;  and  this  was  the  same  both  at  law  and  in  equity.  A  gift  of 
personal  property  to  A.  and  the  heirs  of  his  body  will  simply  vest  in  him 
the  property  given :  (Leventharpe  v.  Ashbie,  L.  0.  Conv.  700 ;  and  see 
notes  to  Wild's  case,  ib.  542 ;  but  see  Audley  v.  Horn,  1  L.  T.  Bep. 
N.  S.  317.) 


ESTATES  FOB  LIFE. 

QtMStum.— What  are  estates  for  life  ? 

Answer, — They  are  freeholds  not  of  inheritance  :  (Burt.  Oomp.  pi.  728  ; 
Will.  B.  P.  16,  18th  edit. ;  1  St.  G.  252,  8th  edit.) 
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Q. — By  what  terms  is  an  estate  pur  autre  vie  usually  designated  in  a 
deed? 

il.— As  an  estate  for  the  natural  life  of  the  c^tui  que  vie. 

Q. — 8tate  the  general  tenures  of  estates  for  life ;  and  what  denomina* 
tion  of  property  they  are. 

A. — ^Estates  for  life  are  of  freehold  tenure :  (Will.  B.  P.  18,  22,  18th 
edit. ;  1  St.  0.  252,  8th  edit.)  By  some  they  are  denominated  real 
prox>erty  (Matts.  Exors.  2,  2nd  edit.);  but  as  estates  pur  autre  vie  do 
not  descend  to  heirs,  who,  by  the  Statute  of  Frauds,  can  only  take  as  special 
occupants,  where  expressly  named  in  the  grant,  but  otherwise  go  to  the 
executors  or  administrators  as  assets,  they  partake  more  of  the  nature  of 
personal  property. 

Q- — ^A.  enfeoffs  to  B.  and  his  assigns  for  ever.  Liyery  of  seisin  is  duly 
made.     What  estate  does  B.  take  by  the  feoffment  ? 

A.-^ILe  takes  an  estate  for  life  only ;  the  word  "heirs  "  being  necessary 
in  a  deed  to  limit  or  mark  out  a  fee :  (Will.  B.  P.  147,  18th  e£t.) 

Q. — ^What  by  common  speech  is  he  called,  who  holds  for  the  term  of 
lus  own  life  ?  and  what  he  who  holds  for  the  term  of  another's  life  ? 

A, — ^When  he  holds  for  his  own  life,  he  is  called  tenant  for  life  ;  when 
he  holds  for  the  life  of  another  he  is  styled  tenant  pur  autre  vie :  (Will. 
B.  P.  20,  22, 13th  edit. ;  1  St.  0.  252,  8th  edit.) 

Q. — What  is  special  occupancy  ? 

A. — If  A.,  haying  an  estate  for  life,  should  dispose  of  it  to  B.  and  his 
heirs,  B.'s  estate  will  last  so  long  as  A.  lives  ;  if,  therefore,  B.  should  die 
before  A.,  his  heir  may  enter  and  hold  possession,  and  in  such  a  case  is 
called  in  law  a  special  occupant :  (Will.  B.  P.  20,  18th  edit.) 

Q. — ^An  estate  to  A.  for  the  life  of  B.,  and  another  to  A.  for  the  term 
of  500  years,  if  the  survivor  of  B.,  0.,  and  D.  shall  so  long  live,  which  is 
the  greater  estate  in  A.  ? 

A. — The  estate  to  A.  for  the  life  of  B.  is  the  greater,  this  being  a  free- 
hold, while  the  estate  for  500  years,  if  the  survivor  of  B.,  C,  and  D.  shall 
40  long  live,  is  only  a  chattel  interest. 

Q. — ^Is  a  tenant  for  life  without  impeachment  of  waste  liable  for  any 
and  what  damage  to  the  estate  ?  May.  he  cut  and  sell  timber,  and  open 
mines,  and  apply  the  proceeds  for  his  own  benefit,  or  must  the  proceeds  be 
applied  for  the  benefit  of  the  estate  ? 

A. — ^As  above  stated,  he  is  in  such  a  case  only  liable  for  what  is  termed 
equitable  waste ;  i.e.,  acts  formerly  punishable  in  equity  but  not  at  law, 
such  as  pulling  down  the  family  mansion  or  cutting  down  ornamental 
timber.  With  this  exception,  he  may  cut  and  sell  timber  and  apply  the 
prceeds  for  his  own  benefit;  he  may  also  work  and  open  mines  (see 
Bowie* 3  case,  L.  0.  Conv.  16,  in  notis ;  Oarth  v.  Sir  J,  H.  Cotton,  1  L.  G, 
£q.  559,  2nd  edit.);  but  see  now  1878  Act,  s.  25,  sub-s.  8,  if  an  intention 
appears  to  that  effect. 

Q. — What  interest  in  the  Normanton  Park  Estate  would  a  man  have 
who  had  the  largest  possible  freehold  estate  in  it,  and  what  interest  one 
who  had  the  smallest  ?  Taking  the  smallest  possible  freehold  estate, 
what  powers  over  the  property  would  the  owner  of  it  possess,  e,g.,  as  to 
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management,  felling  timber,  opening  or  working  mines,  demising,  and  the 
like? 

A, — The  largest  would  be  an  estate  in  fee  simple  ;  the  smallest  an 
estate  pur  autre  vie,  that  is,  an  estate  for  the  life  of  another.  A  tenant 
pur  autre  vie  (unless  unimpeachable  of  waste,  and  then  he  must  not 
commit  equitable  waste)  must  manage  the  estate  properly  and  not  commit 
waste ;  that  is,  he  must  not  fell  timber,  except  for  repairs,  &c.,  or  open 
mines,  but  may  work  those  which  have  been  opened.  A  tenant  for  life 
beneficially  entitled  to  possession  under  a  settlement  may  sell  or  exchange 
the  settled  land  without  the  consent  of  the  court,  or  make  leases — 
building  ninety-nine  years,  miniag  sixty  years,  other  leases  twenty-one 
years — accept  surrenders,  and  make  numerous  improyements  under  the 
conditions  mentioned  in  the  Act ;  and  the  court  may  give  him  many 
other  powers  (and  see  post), 

Q. — Can  a  tenant  for  life  by  any,  and  what  means  create  a  permanent 
charge  on  the  estate  for  improvements  upon  it  ? 

A. — He  may  by  leave  of  the  Court  of  Chancery  make  improvements  by 
draining  the  land  with  tiles,  &c.,  or  by  warping,  irrigation,  or  embank- 
ment, &c.,  and  charge  the  costs  thereof  with  interest  not  exceeding  5  per 
cent,  per  annum,  payable  half-yearly,  on  the  inheritance.  The  principal 
money  to  be  repaid  by  equal  annual  instalments  of  not  less  than  twelve 
nor  more  than  eighteen  ;  or,  in  case  of  building,  not  less  than  fifteen  nor 
more  than  twenty-five.  In  some  cases  the  money  may  be  charged  on  the 
estate  as  a  rent-charge  for  twenty-five  years,  and  by  83  &  34  Vict,  c  56, 
with  the  sanction  of  the  Inclosure  Commissioners  the  tenant  for  life  may 
charge  the  settled  estate  to  the  extent  of  two  years'  rental  to  erect  or 
complete  a  mansion  house  thereon.  In  all  other  respects  the  improve- 
ments  must  be  made  at  the  tenant's  own  cost :  (Will.  B.  P.  80,  13th 
edit.) 

Q. — State  shortly  the  power  of  sale  given  to  tenants  for  life  by  the 
Settled  Land  Act,  1882. 

A, — ^By  sect.  3  of  45  &  46  Vict.  c.  38,  he  may  sell  the  settled  land  or 
any  part,  or  any  easement,  &o. ;  and  when  the  settlement  comprises  a 
manor  he  may  sell  the  seignory  of  any  freehold  land,  or  the  freehold 
and  inheritance  of  any  copyhold  or  customary  land,  but  he  may  not  sell 
the  mansion  house  and  demesnes  without  the  consent  of  the  trustees  or 
order  of  the  court :  (sect.  15.)  By  sects.  35  and  37  he  may,  under  certain 
conditions,  sell  timber  and  heirlooms.  One  month's  notice  before  sale 
must  be  given  to  each  of  the  trustees  by  registered  letter :  (sect.  45.) 

Q. — ^If  the  dividends  on  a  sum  of  Consols  are  given  to  A.  for  life,  and 
he  dies  on  Michaelmas- day,  are  his  executors  entitled  to  any  portion  of 
the  next  January  dividend,  and  does  it  make  any  difference  under  what 
document  he  takes  if  it  is  silent  as  to  apportionment  ? 

A, — ^A.'s  executors  are  entitled  to  the  dividends  when  payable  up  to 
Michaelmas-day,  by  force  of  the  Apportionment  Act,  1870  (33  &  34  Vict. 
c.  35),  except  when  the  contrary  is  expressly  stipulated. 

Q. — Is  a  tenant  for  life  bound  to  pay  off  incumbrances,  or  to  keep 
down  the  interest ;  and  if  a  tenant  for  life  discharge  inoombranoes,  what 
is  the  consequence  ? 
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A, — ^He  IB  bound  to  keep  down  the  interest,  bat  not  to  pay  off  incnm- 
brances  unless  under  a  judgment  of  the  court.  If  he  pays  off  an  incum- 
brance, he  will  be  deemed  a  creditor  to  the  amount  paid,  upon  the  ground 
that  there  can  be  no  presumption  that,  with  his  limited  interest,  he  could 
intend  to  exonerate  the  estate.  This  presumption  may,  howeyer,  be 
rebutted  by  circumstances  which  demonstrate  a  contrary  intention  : 
(St  Eq.  ss.  486,  487,  488.) 

Q. — ^A.  B.  is  entitled  to  a  life  interest  in  his  marriage  settlement  funds, 
and  desires  to  borrow  money.  In  what  way  can  he  obtain  a  loan  ?  and 
state  concisely  the  requisite  contents  and  covenants  of  the  security 
required. 

A. — A.  B.  should  insure  his  life  and  assign  the  policy  and  his  life  interest 
in  the  settlement  funds  to  the  moHgagee.  The  security  should  contain 
corenants  by  A.  B.  to  repay  the  principal  and  interest,  to  pay  interest  after 
default,  to  do  nothing  to  vitiate,  but  to  keep  up  the  policy,  with  a  power 
for  the  mortgagee  to  do  this,  and  to  add  his  pajrments  to  principal.  The 
usual  provision  for  redemption,  power  of  sale,  and  covenants  for  title  should 
be  added.  The  mortgagee  should  at  once  give  notice  of  the  assignment 
of  the  life  interest  to  the  trustees  of  the  settlement,  and  put  a  distringas 
upon  the  stock  in  the  manoer  provided  by  Order  XLVL  (which  abolished 
the  old  writ  of  distringas).  He  should  also  give  notice  of  the  assignment 
of  the  policy  to  the  office  and  obtain  their  receipt :  (30  &  31  Vict.  c.  144.) 
Before  proceeding  with  the  transaction  at  all  the  mortgagee  should  ascer- 
tain from  the  trustees  of  the  fund  that  they  have  no  notice  of  any  prior 
charge  by  A.  B. 


ESTATES  LESS  THAN  FREEHOLD. 

(luegtion, — ^What  are  estates  less  than  freehold  ? 

Answer, — They  are  the  following :  Estates  for  years ;  estates  at  will ; 
estates  at  sufferance :  (1  St.  0.  ch.  5.) 

Q. — ^What  are  estates  for  years,  and  what  denomination  of  property  are 
they? 

A. — ^Estates  for  years  are  only  chattels  real ;  and  they  form  part  of  the 
personal  estate :  (Will.  B.  P.  8,  13th  edit. ;  1  St.  0.  280,  8th  edit.) 

Q. — ^What  is  a  tenancy  at  will  ? 

A, — It  is  one  held  at  the  will  of  both  parties,  landlord  and  tenant,  so 
that  either  of  them  can  determine  it  at  his  pleasure :  (Go.  Litt.  55.)  The 
-courts  now  lean  against  tenancies  at  will,  and  construe  demises  where  no 
time  is  mentioned  as  tenancies  from  year  to  year,  if  rent  is  paid  half- 
yearly  or  quarterly :  (see  Richardson  v.  Langridge,  L.  0.  Oonv.  4 ;  1  St.  0. 
289,  8th  edit.) 

Q. — ^What  is  a  tenancy  at  sufferance  ? 

A. — A,  tenancy  at  sufferance  is  where  a  person  has  originally  come  into 
possession  of  an  estate  by  a  lawful  title,  and  holds  such  possession  after 
his  title  has  determined  :  (Will  B.  P.  391,  I3ih  edit. ;  1  St.  0.  291, 
8th  edit.) 
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Q. — ^What  would  be  the  effect  of  a  devise  or  gift  of  leaeeholds  for 
years  .by  words  which  would  create  an  estate  tail  if  the  estate  were  a 
freehold  ? 

A . — The  devise  or  gift  will  pass  the  absolute  interest  in  the  property  to 
the  donee,  as  leaseholds  are  not  within  the  statute  De  Danis,  and  cannot, 
therefore,  be  entailed :  (see  Leventhoi-pe  v.  Ashbie^  L.  G.  Gonv.  700 ;  and 
notes  to  Wild's  case,  ib.,  542  ;  Will.  P.  P.  303, 10th  edit. ;  and  see  here<» 
Audley  v.  Horn,  1  L.  T.  Bep.  N.  S.  317.) 


ESTATES  m  BEMAINDEB,   REVERSION,   &o. 

Question, — Of  what  sorts  are  estates  in  expectancy  ? 
Answer, — There  are  at  conunon  law  two  sorts,  viz.,  estates  in  remaindar 
and  estates  in  reversion  :  (1  St.  0.  309,  8th  edit.) 

Q. — ^Explain  the  phrase  "  particular  estate." 

A, — It  is  a  limited  legal  interest  or  property  in  lands  or  tenements,  m 
distinguished  from  the  absolute  property  or  fee  simple  therein.     Thus,  if 

A.  has  the  absolute  property  or  fee  simple  in  certain  lands,  and  he 
demises  them  to  B.  for  a  term  of  years,  or  for  life,  the  legal  interest  which 

B.  would  thus  acquire  therein  would  be  called  the  particular  estate  with 
reference  to  A.'s  estate  in  fee  simple  ;  i.e,,  it  would  he  a  particle  or  portion 
carved  out  of  A.'s  fee :  (Holth  L.  D.  2nd  edit.) 

Q. — ^What  is  an  estate  in  remainder f  and  what  are  the  different  kinds? 

A. — A  remainder  is  an  ulterior  estate  limited  to  take  effect  and  be 
enjoyed  after  a  prior  estate  is  determined,  both  estates  being  created  at 
the  same  time :  (see  1  St.  0.  315,  8th  edit. ;  Will  R.  P.  258,  260,  13ih 
edit.)  (a)  Remainders  are  of  two  sorts,  vested  and  contingent :  (1  St.  0. 
815,  8th  edit.) 

Q. — ^What  is  an  estate  in  reversion  ? 

A. — ^It  is  the  residue  of  an  estate  left  in  the  grantor,  to  commence  in 
possession  after  the  determination  of  some  particular  estate  granted  out  by 
him  :  (2  Bl.  Oom.  175  ;  and  see  Co.  Lit.  22  b. ;  Will,  sup, ;  1  St.  0.  310, 
8th  edit.) 

Q.— What  is  the  difference  between  a  reversion  and  remainder  ? 

A, — A  reversion  arises  by  act  of  law,  being  created  by  the  grant  of  the 
particular  estate,  whilst  a  remainder  arises  by  act  of  the  party,  being 
created  by  express  grant  by  the  same  instrument  ^s  the  particular  estate, 
and  between  the  particular  estate  and  a  reversion  tenure  exists  to  which  is 
incident  fealty  and  rent,  but  there  is  no  tenure  between  the  remainderman 
and  the  owner  of  the  particular  estate :  (Wms.  R.  P.  244,  13th  edit.) 

Q. — ^What  is  a  vested  remainder  ? 

A, — It  is  a  present  existing  estate,  always  ready,  so  long  as  it  lasts,  to 
come,  into  possession  the  moment  the  prior  estate  determines.     As,  if  A. 


(a)  Coke  deacribes  a  remainder  as  "the  remnant  of  an  estate  in  lands  or  tenements 
expectant  npon  a  particular  estate,  created  together  with  the  same  at  one  time  :'*  (Co. 
Lit.  143  a.) 
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be  tenant  for  twenty  yean,  remainder  to  6.  in  fee ;  here  B.  has  a  Tested 
cemainder :  (1  St.  0.  822,  Sth  edit. ;  WilL  B.  P.  255,  13th  edit.) 

Q. — ^What  are  cross-remainders?  Can  they  be  implied  in  a  deed  or 
wiU? 

A. — ^Gross-remainders  arise  on  a  grant  of  lands  to  two  or  more  as 
tenants  in  common,  with  a  particular  estate  limited  to  each  of  the  grantees 
in  his  share,  with  remainder  over  to  the  other  or  others  of  them.  As,  if 
a  man  gives  land  to  his  two  children  as  tenants  in  common  in  tail,  and 
directs  that  on  failure  of  the  issue  of  one  of  them  his  share  shall  go  over 
to  the  other  in  tail,  and  vice  versd.  In  a  deed  they  can  be  given  only  by 
express  limitation,  and  can  never  be  implied ;  but  in  wills  they  may  be 
raised  not  only  by  actual  limitation,  but  also  by  implication :  (1  St.  C. 
351,  Sth  edit. ;  2  Jar.  Wills  458,  &c.) 

Q. — Can  the  owner  of  an  estate  in  fee  simple  in  land  convey  the  land 
to  A.,  a  bachelor,  for  life,  with  remainder  to  hb  son  for  life,  and  if  not 
why  ? 

A, — He  may  do  so;  there  is  no  breach  of  the  rule  against  perpetuities 
here.  Had  A.  been  unborn,  the  limitation  would  have  been  bad,  or  if 
there  had  been  a  limitation  superadded  to  that  of  the  unborn  son  :  (see 
WilL  B.  P.  276,  13th  edit.) 

Q. — ^What  is  a  contingent  remainder  ?  Show  the  technical  creation  of 
cne. 

A. — Contingent  remainders  are  those  limited  either  to  an  uncertain 
person  or  upon  an  uncertain  event.  As,  a  limitation  to  A.  for  life, 
remainder  to  the  first  son  of  B.,  who  has  then  no  son  bom  ;  here  is  a 
contingent  remainder,  for  it  is  not  certain  that  B.  will  ever  have  a  son  : 
(see  1  St.  0.  322,  Sth  edit. ;  Will.  B.  P.  265,  13th  edit.)  (a) 

Q. — ^Will  a  chattel  interest  support  a  remainder  ? 

A. — It  will  support  a  vested  remainder,  (Jb)  as  if  a  person  seised  in  fee 
grant  lands  to  A.  for  twenty  years,  and  after  the  determination  of  the  said 
term  to  B.  and  his  heirs ;  here  A.  is  tenant  for  years  (a  chattel  interest), 
and  B.  has  a  vested  remainder.  But  a  contingent  remainder,  if  it  amounts 
to  a  freehold,  cannot  be  limited  after  an  estate  for  years,  or  any  other  par- 
ticular estate  less  than  a  freehold :  (1  St.  0.  320,  322,  325,  Sth  edit.) 

Q. — Can  a  limitation  be  good  as  a  contingent  remainder  which  would 
be  void  for  perpetuity  as  an  executory  interest?  and  if  so,  give  an 
example. 

A. — ^If  lands  be  given  to  A.  for  life,  and  after  his  decease  to  such  son 
of  A.  as  shall  first  attain  the  age  of  twenty-four  years,  as  a  contingent 
remainder  the  estate  is  well  created ;  and  if  A.  has  a  son  who  attains 
twenty-four  before  A.'b  death  it  becomes  vested.  Such  a  limitation 
would  be  void  by  way  of  executory  interest,  as  it  might  infringe  the  rule 
against  perpetuities :  (see  Wms.  B.  P.  273,  13th  edit.) 

_ • 

(a)  By  40  &  41  Vict.  o.  88,  a  oontiogent  remainder  created  after  the  passing  of  the 
Act  (2nd  Aug.  1877)  in  the  event  of  the  particular  estate  determining  before  the  con- 
tingent remainder  vesta,  is  capable  of  taking  e£Feot  if  it  would  have  been  valid  as  a 
springing  or  shifting  use  or  executory  devise  or  other  limitation,  had  it  not  had  a 
•oiBcieDt  estate  to  support  it  as  a  contingent  remainder. 

(6)  A  lease  at  will  is  not  such  an  interest  as  will  support  it. 
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Q. — It  is  said  of  a  freehold  that  it  must  always  be  vested  in  somebody. 
Show  how  this  doctrine  has  affected  the  law  of  real  property. 

A, — In  consequence  of  this  rule  a  contingent  remainder  formerly  failed 
if  it  did  not  vest  during  the  continuance  of  the  particular  estate,  or 
immediately  that  it  determined,  This  has  now  been  removed  by  8  &  9 
Vict.  c.  106,  s.  8,  and  40  &  41  Vict,  c  33. 

Q. — State  the  difference  between  a  remainder  and  a  reversion. 

A, — ^In  addition  to  what  has  been  already  stated,  they  differ  in  thiff 
respect,  that  the  former  always  has  its  origin  in  express  grant,  whilst  the 
latter  arises  incidentally  by  operation  of  law  in  consequence  of  the  grant  of 
the  particular  estate.  But  it  is  said  that  a  remainder  chiefly  differs  from 
a  reversion  in  this  :  That  between  the  owner  of  the  particular  estate  and 
the  owner  of  the  remainder  no  tenure  exists,  as  there  does  between  the 
particular  tenant  and  the  reversioner :  (see  Will.  B.  P.  244,  &c.,  13th 
edit.) 

Q. — State  the  difference  between  a  remainder  and  an  executory  devise, 
and  between  an  executory  devise  and  a  conditional  limitation. 

A, — A  remainder  differs  from  an  executory  devise  in  the  following  par- 
ticulars:— 1.  A  remainder  may  be  created  either  by  deed  or  will,  an 
executory  devise  (a)  by  will  only.  2.  A  remainder  requires  a  particular 
estate  to  support  it,  and  must  await  the  regular  determination  of  such 
particular  estate ;  whereas  as  executory  devise  may  be  limited  to  com- 
mence in  futuro  without  any  preceding  estate  to  support  it,  and  if  there 
be  a  preceding  estate,  may  operate  to  the  absolute  determination  of  such 
interest.  3.  A  remainder,  as  such,  cannot  be  limited  after  a  fee  simple, 
but  an  executory  devise  may :  (see  Feam.  Cont.  Bem.  10,  14,  225,  504, 
&c.,  and  notes  by  Butler.) 

The  distinction  between  an  executory  devise  and  a  conditional  limitation 
is  slight :  a  conditional  limitation,  as  such,  arises  under  the  Statute  of 
Uses,  and  in  a  deed  is  also  known  as  a  shifting  use,  and  operates  to  abridge 
or  determine  a  preceding  estate  on  breach  or  non-performanoe  of  a  con- 
dition annexed  thereto.  Such  a  limitation  in  a  will  would  be  designated 
as  an  executory  devise.  But  it  is  not  necessary  that  an  executory  devise 
should  be  limited  after  a  prior  estate  on  condition  :  (Feam.  Gont.  Bern.  17, 
272,  504.) 

Q. — Distinguish  a  condition  subsequent  from  a  conditional  limitation. 

A. — ''A  condition  subsequent  "on  its  breach  avoids  the  previous  estate, 
but  at  common  law  entry  was  necessary  by  the  grantor  or  his  heirs  to 
avoid  it ;  but  this  is  not  necessary  in  the  case  of  "  a  conditional  limi-    • 
tation"  where   the   preceding   estate   determines   on   the  happening  of 
the  event. 

Q. — State  the  rule  in  Shelley*8  case, 

A, — ^Whenever  an  estate  of  freehold  is  given,  and  by  the  same  convey- 
ance or  will  an  ulterior  estate  (whether  mediately  or  immediately)  is 
limited  to  the  heirs  of  the  same  person  in  fee  or  in  tail,  such  ulterior 
estate  vests  in  that  person  himself  in  the  same  manner  as  if  it  had  T>een 

(a)  For  a  definitioii  of  an  executory  deviae,  see  post,  tit  "  Testamentary  Alien- 
ation." 
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expressly  given  to  him  and  Ms  heirs.  The  word  ''  heirs  *'  being  a  word  of 
limitation  and  not  of  purchase :  (L.  0.  Conv.  148 ;  1  St.  0.  330,  8th 
edit. ;  WiU.  B.  255,  13th  edit.)  (a) 

Q. — Where  is  the  rule  to  be  found  ? 

A. — ^It  is  originally  reported  in  the  Ist  Coke's  Beports,  104  a;  but  it 
will  also  be  found  in  any  of  the  text-books  on  the  principles  of  con- 
yeyancing  :  (see  them  cited  ante.) 

Q. — ^If  real  property  be  limited  to  ^.  for  life,  remainder  to  B.  for  life,, 
remainder  to  the  right  heirs  of  the  body  of  A.,  with  remainder  to  the 
right  heirs  of  6.,  what  estate  do  A.  and  B.  take  respectively  ? 

A, — A.  will  take  an  estate  tail,  subject  to  B.'s  life  estate,  and  B.  will 
take  the  remainder  in  fee,  under  the  rule  in  Shelley's  case. 

Q. — B.  granted  the  manor  of  Btoke  to  A.  for  life,  with  remainder  to  0. 
and  the  heirs  of  his  body,  with  an  ultimate  remainder  to  the  right  heirs 
of  A. ;  he  also  demised  an  adjoining  farm  to  A.  for  the  term  of  ninety- 
nine  years,  limiting  the  reversion  in  like  manner  to  0.  and  the  heirs  of 
his  body,  with  an  ultimate  remainder  to  the  right  heirs  of  A.  What  estate 
or  interest  has  A.  in  each  case  ? 

A. — In  the  first  case  A.  wiU  take  an  estate  in  fee  simple,  subject  to  th& 
intervening  estate  tail  to  0.  and  the  heirs  of  his  body.  This  is  by  the 
rule  in  Shelley's  case.  In  the  second  case,  as  no  estate  of  freehold  is 
limited  to  A.,  the  rule  does  not  apply,  and  A.  has  an  interest  for  a  term  of 
ninety-nine  years  only. 

Q. — Is  there  any,  and  what  difference  between  a  limitation  of  an  estate 
to  £.  F.  for  life,  with  remainder  to  the  heirs  of  his  body,  and  a  limitation 
to  G.  H.  for  life,  with  remainder  to  his  first  and  other  sons  successively 
and  the  heirs  of  their  respective  bodies  ? 

A, — Tes ;  in  the  first  case  E.  F.  takes  an  estate  tail  under  the  rule  in 
Shelley's  case  (supra) ;  but  the  second  limitation  being  to  the  heirs  of  the 
bodies  of  his  sons  respectively,  G.  H.  takes  only  a  life  estate,  and  his  sons^ 
estates  tail  successively. 

Q. — ^Explain  accurately  the  effect  of  the  following: — 1.  Grant  to  A. 
for  life,  remainder  to  B.  for  life,  remainder  to  the  heirs  of  A.  2.  Grant 
to  A.  for  life,  remainder  to  the  heirs  male  of  B.  3.  Grant  to  A.  and  B. 
(husband  and  wife)  and  G.  jointly,  remainder  to  the  heirs  of  the  body  of 
D.  remainder  to  the  heirs  of  A. 

A, — 1.  Here  A.,  by  the  rule  in  Shelley's  case,  has  an  estate  in  fee  simple, 
subject  to  the  intervening  life  estate  of  B. 

2.  A.  takes  a  life  interest.  B/s  heirs  a  remainder  in  fee  contingent 
on  B/s  dying  in  A.'s  lifetime.  The  reversion  in  fee  being  left  in  the 
grantor. 

3.  D.'s  heirs  of  his  body  have  an  estate  tail  contingent  on  D.'s  death  in 
the  lifetime  of  the  others,  and  subject  to  A.,  B.,  and  O.'s  life  estates  held 
now  in  equal  shares,  those  of  B.  and  0.  being  held  in  joint  tenancy,  and 

(a)  This  rale  is  thus  hamoronaly  stated  in  Ooke's  Rep.  in  verae : 

"  Shelley,  whose  anceston  a  freehold  take, 
The  words  (his  heirs)  a  limitation  make.** 
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that  of  A.  in  common,  througli  the  accession  of  interest  to  A.  by  the 
ultimate  remainder  to  Ids  heirs,  which  also  gives  A.  the  fee  subject  to  the 
preceding  estates. 

By  40  &  41  Vict.  c.  33,  if  the  grants  were  subsequent  to  2nd  of 
August,  1877,  the  contingent  remainders  to  B.'s  heirs  male,  and  to  D.'s 
heirs  of  body  might  take  effect,  although  B.  and  D.  did  not  respectively 
pre-decease  the  tenants  for  life. 

Q. — ^A.  on  his  marriage  limited  a  freehold  estate  to  the  use  of  himself 
for  life,  with  remainder  to  the  use  of  his  first  and  other  sons  successively 
in  tail,  with  remainder  to  the  use  of  B.  in  fee.  Is  either  and  which  of  the 
above  remainders  vested  or  contingent  ? 

A. — ^The  limitation  of  the  remainder  to  the  use  of  B.  is  a  vested 
remainder.  But  the  limitation  of  the  remainder  to  the  use  of  the  sons  of 
A.  is  a  contingent  remainder  for  the  reasons  stated  aiUe :  (WilL  B.  P. 
255,  269,  13th  edit.) 

Q. — ^Why  were  limitations  to  trustees  to  preserve  contingent  remainders 
formerly  necessary,  and  why  are  they  no  longer  required  ? 

A, — They  were  formerly  necessary,  because,  if  the  particular  estate 
had  been  prematurely  determined  by  the  voluntary  act  of  the  tenant  for 
life,  the  contingent  remainder  would  have  been  destroyed.  They  are  no 
longer  required,  because  the  8  &  9  Vict.  c.  106,  s.  8,  enacts  that  a 
contingent  remainder  shall  be  capable  of  taking  effect,  notwithstanding 
the  determination  by  forfeiture,  surrender,  or  merger,  of  any  preceding 
estate  of  freehold  in  the  same  manner  in  all  respects  as  if  such  determi- 
nation had  not  happened :  (see  1  St.  0.  328,  8th  edit. ;  Will.  B.  P.  281, 
285,  13th  edit.) 

Q. — ^In  limitations  in  strict  settlement,  was  the  estate  limited  to  trusteos 
to  preserve  contingent  remainders  vested  or  contingent  ?  State  the  reason 
for  your  answer. 

A, — ^The  estate  given  was  vested.  For  otherwise,  if  the  particular 
estate  had  been  prematurely  determined  by  forfeiture,  surrender,  or 
merger,  the  contingent  remainders  would  have  been  destroyed ;  because  a 
•contingent  remainder  of  freehold  requires  a  freehold  to  support  it :  (see 
Will.  E.  P.  285,  13th  edit.)  But  now  see  40  &  41  Vict.  c.  33,  note  (a), 
^mtCf  p.  201. 

Q. — An  estate  is  limited  to  A.  for  life,  with  remainder  to  the  first  and 
other  sons  of  B.  in  tail,  with  remainder  to  0.  in  fee.  A.  dies,  leaving  B. 
and  G.  surviving,  but  B.  is  still  unmarried ;  to  whom  does  the  estate 
devolve  ? 

A. — ^The  remainder  to  the  sons  of  B.  in  tail  is  a  contingent  remainder 
which  must  vest  during  the  continuance  of  the  particular  estate,  or  the 
moment  it  determines,  therefore,  if  A.  dies  before  the  birth  of  a  son  to 
B.,  the  estate  will  go  over  to  G.  at  once.  The  8  &  9  Vict.  c.  106,  s.  8, 
as  above  shown,  provides  a  remedy  for  the  premature  determination 
of  the  particular  estate  by  forfeiture,  surrender,  and  merger,  but  not 
in  case  of  death,:  (1  St.  0.  330,  8th  edit.;  Will.  B.  P.  269,  281,  318, 
13th  edit.) 

If  the  contingent  remainder  were  created  after  2nd  August,  1877,  now, 
by  40  &  41  Vict.'c.  33,  it  might  take  effect  as  a  shifting  use  or  execii- 
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toiy  deyise,  in  case  B.  had  a  son  bom  within  twenty-one  yean  of  A.'s 
death. 

Q. — ^What  was  the  advantage  of  taking  a  oonveyanoe  of  a  reversion  by 
lease  and  release,  instead  of  by  grant  ? 

A. — ^Becaase  it  saved  the  expense,  in  future  investigations  of  the  title, 
of  proving  the  existence  of  a  particular  estate  at  the  time  the  reversion 
was  conveyed  as  such  (Watk.  Con.  193,  n.,  Gov.  edit.),  and  obviated  the 
consequences  of  the  mistake  if  it  turned  out  that  the  estate  was  not  in 
fact  a  remainder  or  reversion  :  (2  Sm.  0.  Oomp.  744,  4th  edit.)  (a) 

Q. — ^What  are  the  requisites  to  produce  a  merger  of  an  estate  ? 

A, — ^There  must  be  a  greater  and  less  estate  meeting  in  the  same 
person  in  the  same  right,  without  any  intermediate  estate,  which  will  at 
once  cause  the  less  estate  to  be  merged  in  the  greater  if  the  latter  be  tho 
more  remote :  (1  St.  0.  313,  8th  edit. ;  Will.  E.  P.  283,  13th  edit.)  {b) 

Q. — ^If  a  tenant  in  tail  becomes  also  possessed  of  the  immediate  re* 
mainder  or  reversion  in  fee,  expectant  on  the  determination  of  his  estate 
tail,  by  failure  of  his  own  issue,  wiU  the  estate  tail  merge  in  the  fee  ? 
State  the  reasons  for  your  answer. 

A. — The  QState  tail  will  not  merge  in  the  fee ;  for  it  is  preserved  and 
protected  from  merger  by  the  operation  and  construction,  though  not  by 
the  express  words,  of  the  statute  De  Bonis,  13  Edw.  1,  c.  1  :  (WilL  B.  P. 
283,  13th  edit. ;  1  St.  0.  313,  8th  edit.) 


ESTATES  IN  SEVEBALTY.  JOINT  TENANCY,  TENANCY  IN 

COMMON,  AND  COPAEOENAEY,  &o. 

Question. — ^What  is  an  estate  in  severalty  ? 

Answer, — An  estate  held  by  a  man  in  his  own  right  only,  without 
any  other  person  being  joined  or  connected  with  him  in  point  of  interest 
during  his  estate  therein :  (1  St.  C.  335,  8th  edit. ;  Will.  B.  P.  105,  138, 
13th  edit.) 

Q. — ^Who  are  joint  tenants  ?  and  why  are  joint  tenants  so  called  ? 

A. — ^Where  an  estate  is  acquired  by  two  or  more  persons  in  the  same 
land  by  the  same  title  (not  being  a  title  by  descent),  and  at  the  same 
period,  and  without  any  words  importing  that  they  are  to  take  in  distinct 
shares,  they  will  take  the  estate  as  joint  tenants  :  ^1  St.  0. 336,  8th  edit.) 
Joint  tenants  are  so  distinguished,  as  they  have  a  unity  of  possession,  a 
unity  of  interest,  a  unity  of  title,  and  a  unity  of  time  in  the  oonmienoe- 
ment  of  their  title  :  (Will.  B.  P.  135,  I3th  edit.) 

Q. — ^What  is  a  tenancy  in  common  f 

A, — ^A  tenancy  in  common  is  where  two  or  more  hold  the  same  land, 

(a)  Previoai  to  8  ft  9  Yiot.  o.  106,  mn.  Mtate  in  poaseiaion  in  oorporMd  heredita- 
mente  ooold  not  be  oonveyed  by  grant 

(6)  By  the  1873  Act,  b.  25,  sab-s.  4,  there  will  be  now  no  merger  at  law  where  the 
beneficial  interest  ia  not  merged  in  equity. 
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with  interest  accruing  under  different  titles ;  or  accruing  under  the  same 
title  (other  than  descent),  but  at  different  periods ;  or  conferred  by  words 
of  limitation  importing  that  the  grantees  are  to  take  in  distinct  shares  : 
(1  St.  0.  348,  8th  edit. ;  WiU.  E.  P.  138,  13th  edit.) 

Q. — ^By  what  three  means  may  there  be  tenants  in  common  ? 

A, — 1.  By  express  limitation.  2.  By  the  destruction  of  a  joint  tenancy, 
:as  if  one  of  two  joint  tenants  alienates  his  interest  to  a  stranger.  3.  By 
ihe  destruction  of  an  estate  in  coparcenary,  as  if  one  of  two  coparceners 
alienates  her  share  to  a  stranger  :  (1  St.  0.  349,  8th  edit.) 

Q. — ^How  is  an  estate  in  coparcenary  created,  and  what  persons  are 
usually  coparceners  ? 

A, — An  estate  in  coparcenary  always  arises  by  descent.  Females  are 
usually  coparceners :  (1  St.  0.  343,  8th  edit. ;  Will.  B.  P.  104,  13ih 
«dit.) 

Q. — Of  what  two  sorts  are  coparceners?  Why  are  they  caUed  co- 
parceners ? 

A, — Coparcenary  arises  either  by  common  law  or  particular  custom. 
By  common  law,  as  where  a  person  seised  in  fee  simple  or  fee  tail  dies, 
•and  his  next  heirs  are  two  or  more  females — ^in  this  case  they  shall  all 
inherit.  Coparceners  by  particular  custom  are  where  lands  descend,  as  in 
gavelkind,  to  all  the  males  in  equal  degrees,  as  sons,  brothers,  uncles,  ^. : 
(1  St.  0.  343,  8th  edit.) 

According  to  Littleton,  parceners  are  so  called  because  they  always 
could  be  compelled  to  make  partition :  (sect.  241  ;  Will.  B.  P.  104,  13th 
edit.)  But  so  now  can  joint  tenants  and  tenants  in  common  :  (see  St.  0. 
sup.;  Will,  sup.) 

Q. — ^A  freehold  estate  devolyes  upon  two  sisters  in  fee  as  tenants  in 
•common ;  what  is  the  denomination  of  their  tenancy  ?  They  have  no 
brother,  but  have  another  sister,  and  one  of  the  two  sisters  die  intestate  ; 
who  would  be  entitled  to  the  deceased  sister's  estate  ? 

A, — ^As  stated  in  the  question,  it  is  a  tenancy  in  common.  If  the 
•deceased  sister  left  no  issue  or  parent  living,  her  share  would  descend 
upon  the  other  two  sisters  as  coparceners,  subject  to  husband's  curtesy, 
if  any  :  (St.  0.  ch.  viii.) 

Q. — ^Do  estates  held  in  joint  tenancy,  tenancy  in  common,  and  copar- 
cenary, differ  in  any  and  what  essential  particulars  ? 

A. — Yes,  in  the  following :  Among  joint  tenants  there  is  a  unity  of 
title  and  of  time  in  the  commencement  of  their  title.  But  as  to  tenants 
in  conmion,  neither  of  these  requisites  is  necessary,  and  only  the  former 
amongst  coparceners.  The  title  of  joint  tenants  and  tenants  in  common 
arises  by  purchase,  that  of  coparceners  by  descent.  Among  joint  tenants 
there  is  an  entirety  and  equality  of  interest ;  they  being  seised  per  my  et 
per  tout ;  and  there  exists  the  jus  accrescencU,  or  benefit  of  survivorship, 
between  them.  Tenants  in  common  and  coparceners  are  each  seised  of  a 
distinct  though  undivided  share  which  need  not  be  equal ;  and  there  is  no 
benefit  of  survivorship  between  either  :  (1  St.  0.  ch.  viii.) 

Q* — ^  land  should  be  given  to  A.  and  B.,  man  and  wife,  and  their 
heirs,  what  would  their  estate  be  called  f 
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A, — ^Formerly  an  estate  by  entireties  (infra),  bat  now,  by  45  &  46  Vict. 
c.  75,  they  would  take  as  joint  tenants. 

Q. — ^What  is  the  distinction  between  a  joint  tenancy  and  a  tenancy  by 
entireties  ? 

A. — ^An  estate  by  entireties  is  that  given  to  husband  and  wife  and  their 
heirs.  They  are  seised  per  tout  et  non  per  my ;  whereas  joint  tenants  are 
seised  per  my  et  per  tout,  and  may,  without  the  assent  of  the  other,  convey 
an  undivided  moiety  of  the  estate.  But  neither  husband  nor  wife  can 
dispose  of  any  part  of  the  inheritance  without  the  consent  of  the  other  : 
(1  St.  0.  338,  8th  edit. ;  WiU.  R.  P.  135,  228,  13th  edit.) 

Q. — ^When  two  persons,  not  being  partners,  purchase  an  estate  out  of 
their  own  money  in  equal  shares,  and  take  a  conveyance  of  the  estate, 
«imply  to  themselves  in  fee,  what  is  the  effect  of  this  conveyance  at  law 
and  in  equity  ?  and  what  difference  would  it  have  made  if  the  purchase 
money  had  been  contributed  in  unequal  shares  ? 

A. — In  the  first  case  put  they  will  hold  the  estate  as  joint  tenants, 
both  at  law  and  in  equity.  But  in  the  second,  on  the  death  of  either  of 
them,  there  will  be  no  survivorship  in  equity,  they  will  be  deemed  to  be 
purchasers  in  the  nature  of  partners,  and  to  have  intended  to  hold  the 
estate  in  proportion  to  the  sum  which  each  advanced ;  but  it  was  other- 
wise at  law  :  (St.  £q.  §  1206.) 

Q. — A.,  B.,  and  0.  are  brothers,  A.  being  the  eldest ;  B.  and  0.  become 
•joint  tenants  of  land  in  fee  simple ;  B.,  without  O.'s  knowledge,  conveys 
his  undivided  moiety  in  fee  to  D.  by  way  of  mortgage — ^B.  then  dies  ;  does 
0.  on  B.'s  death  take  the  entirety,  or  does  a  moiety  (subject  to  the  mort- 
gage) descend  on  A.  as  B.'s  heir-at-law  ? 

A, — The  mortgage,  being  an  absolute  conveyance,  will  sever  the  joint 
tenancy,  and  0.  and  D.  will  hold  as  tenants  in  common,  and  on  B.'s  death 
intestate  his  share  will  descend  to  A.,  his  heir,  subject,  of  course,  to  the 
mortgage. 

Q. — Distinguish  an  estate  held  in  joint  tenancy  and  coparcenary  as  to 
the  inheritance. 

A. — ^Where  an  estate  is  held  by  two  joint  tenants  in  fee,  the  inheritance 
will,  on  the  death  of  one,  descend  to  the  survivor ;  because  joint  tenants 
are  seised  per  my  et  per  tout.  But  coparceners  have  distinct  though  un- 
divided shares,  and  on  the  death  of  one  intestate,  her  share  will  descend 
upon  her  heir-at-law :  (Will.  B.  P.  oh.  vi  pt.  1.) 

Q. — A  testator  devises  land  to  A.  and  B.  and  their  heirs.  A.  dies 
intestate  leaving  a  son,  and  afterwards  B.  dies  intestate  leaving  two 
daughters,  one  of  whom  dies  intestate,  leaving  a  son.  Who  can  convey 
the  land  to  a  purchaser  ? 

A. — ^The  surviving  daughter  of  B.  and  the  son  of  the  deceased  daughter 
are  the  proper  parties  to  convey  the  land.  The  limitation  to  A.  and  B.  was  one 
in  joint  tenancy ;  and  the  two  daughters  of  B.  were  coparceners,  amongst 
whom  there  is  no  right  of  survivorship :  (Will.  B.  P.  104, 477, 13th  edit.)  (a) 

(a)  This  question  can  also  be  answered  from  the  above :  Land  is  conveyed  to  A., 
B.,  and  0.,  their  hein  and  assigns.  A.  dies  leaving  a  son.  B.  dies  next,  also  leaving 
a  son ;  and  0.  dies  last,  leaving  three  daughters.  How  does  the  land  descend  on  the 
respective  deaths  of  A.,  B.,  and  0.  intestate? 
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Q. — ^What  is  the  proper  form  of  conyeyance  from  one  joint  tenant  to 
another,  and  why  ? 

A, — The  legal  possession  or  seisin  of  the  whole  of  the  lands  belongs  to 
each  one  of  the  joint  tenants  of  an  estate  of  freehold ;  no  delivery  can 
therefore  be  made  to  him  of  that  which  he  already  has.  The  proper  form 
of  assurance  between  joint  tenants  is  accordingly  a  release  by  deed,  and 
this  release  operates  rather  as  an  extinguishment  of  right  than  as  a  con- 
veyance ;  for  the  whole  estate  is  already  supposed  to  be  vested  in  each 
joint  tenant,  as  well  as  his  own  portion.  And  in  the  Norman-French, 
with  which  our  law  abounds,  two  persons  holding  land  in  joint  tenancy 
are  said  to  be  seised  pet'  mie  et  per  tout :  (Wms.  B.  P.  137, 13th  edit.) 

Q. — If  there  be  three  joint  tenants  in  fee  simple,  and  one  of  them 
releases  his  share  to  another  of  the  three,  what  is  the  effect  of  such 
release,  and  what  are  the  estates  or  interests  of  the  various  parties  after 
such  release  ? 

A, — If  one  of  three  joint  tenants  releases  his  share  to  one  of  his  com- 
panions, though  the  jointure  is  destroyed  as  to  that  part,  yet  the  two 
remaining  parts  are  still  held  in  jointure,  and  subject  to  the  right  of 
survivorship  ;  therefore,  as  to  one-third  part  of  the  property,  the  releasee 
holds  it  as  tenant  in  common  with  his  companion  ;  but,  as  to  his  remain- 
ing interest  as  joint  tenant :  (see  1  St.  G.  343,  8th  edit.) 

Q. — Three  brothers,  tenants  in  common,  prior  to  the  Lease  and  Belease 
Act,  1841,  conveyed  part  of  their  estate  to  each  brother  in  severalty  by 
deed  of  release  only.  Can  such  a  deed  be  supported  as  a  good  con- 
veyance ? 

A, — ^No  ;  as  tenants  in  common  (unlike  joint  tenants  who  can  release) 
having  separate  titles  must  make  mutual  conveyances  as  between  strangers : 
(Will.  E.  P.  139,  13th  edit.) 

Q. — Can  one  tenant  in  common  of  a  single  house  or  a  single  field 
separate  his  interest  from  that  of  the  other  tenant  in  common,  and  how 
in  each  case  ? 

A, — A  tenant  in  common  might  formerly  have  had  a  decree  for  parti- 
tion although  there  were  but  one  house  or  one  field.  But  the  court 
would  frequently  decree  a  pecuniary  compensation  to  one  in  order  to 
make  up  his  share  to  its  proper  value,  where  the  estate  could  not 
conveniently  be  divided  into  equal  parts :  (St.  Eq.  §§  654,  657.)  And  now 
the  31  &  32  Vict.  c.  40,  enables  the  court  to  order  a  sale  of  the  pro- 
perty in  a  case  like  that  given  by  the  question :  (see  post,  Div.  Eq.  tit 
'*  Partition.") 

Q. — How  may  a  joint  tenancy,  or  a  tenancy  in  common,  be  severed  ? 

A, — ^A  joint  tenancy  may  be  severed : — 1.  By  partition.  2.  By  aliena- 
tion without  partition  ;  as  if  one  joint  tenant  conveys  his  estate  to  a 
third  person,  and  creates  a  tenancy  in  common ;  or  releases  his  share  to 
the  other,  and  turns  it  into  an  estate  in  severalty,  (a)  3.  By  an  accession 
of  interest ;  thus,  if  there  were  two  joint  tenants  for  life,  and  the  inherit- 
ance is  purchased  by  or  descends  upon  either,  it  is  a  severance  of  the 
jointure :  (1  St.  0.  341,  8th  edit.) 

(a)  An  agreement  to  sell  amonnte  to  a  sevennee,  in  equity. 
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A  tenancy  in  common  may  be  dissolyed : — 1.  By  partition.  2.  By 
nniting  all  the  titles  and  interests  in  one  tenant,  by  purchase  or  other- 
wise, which  brings  the  whole  to  one  seyeralty:  (1  St.  0.  852,  8th 
edit.)  (a) 

Q. — ^tate  the  varions  methods  of  partition  between  tenants  in  common 
and  joint  tenants,  distinguishing  between  the  circumstances  to  which  each 
method  is  specially  applicable. 

A. — ^Tenants  in  common  and  joint  tenants  may  effect  a  partition. — 1. 
By  mutual  agreement  when  all  parties  are  sui  juris,  2.  By  application  to 
the  Court  of  Chancery  when  the  parties  are  not  agreed.  In  each  of  these 
cases,  mutual  conveyances  of  their  respective  undivided  shares  must  be 
made  in  order  to  carry  the  petition  into  complete  efiPect.  With  respect  to 
joint  tenants  these  conveyances  ought  to  be  in  the  form  of  release,  but 
tenants  in  common  make  mutual  conveyances  as  between  strangers.  The 
partition  must  be  by  deed.  3.  When  the  parties  are  under  disability  by 
application  to  the  Inclosure  Commissioners  for  England  and  Wales,  who 
may  make  orders  under  their  hands  and  seals  for  the  partition  and 
exchange  of  lands  which  are  effectual  without  any  further  conveyance  or 
release:  (Will.  E.  P.  138,  13th  edit.) 

Q. — A.  and  B.  are  joint  tenants  in  fee.  A.  devises  his  real  estate  and 
dies  before  B.     Is  the  joint  estate  severed  by  the  devise  ? 

A, — No ;  a  devise  by  a  joint  tenant  of  his  share  by  will  is  no  severance 
of  the  jointure  :  (1  St.  0.  342,  8th  edit.) 


mCOEPOEEAL  HEEEDITAMENTS,  &c. 

Question, — What  are  incorporeal  hereditaments  ?  And  state  the  several 
sorts. 

Answer, — An  incorporeal  hereditament  is  a  right  issuing  out  of  a  thing 
corporeal,  or  concerning  or  annexed  to,  or  exercisable  with  the  same. 
They  are  of  three  kinds  —  appendant,  appurtenant,  and  in  gross. 
Advowsons,  commons,  ways,  ofiQces,  annuities,  and  rents  are  aU  incorporeal 
hereditaments:  (1  St.  C.  646,  8th  edit. ;  Will.  E.  P.  II,  241,  824,  ISth 
edit.) 

Q. — ^What  is  "  an  appendant  incorporeal  hereditament  ?  "  and  give  an 
example  of  one. 

A, — ^It  is  one  which  passes  by  a  conveyance  of  the  hereditaments  to 
which  it  is  appendant,  as  an  advowson,  when  not  separated  from  the 
manor,  is  appendant  and  passes  by  a  grant  of  the  manor :  (Will.  E.  P. 
324,  13th  edit.) 

Q. — How  are  corporeal  and  incorporeal  hereditaments  respectively 
conveyed  ? 

A, — Since  the  8  &  9  Vict.  c.  106,  s.  3,  there  is  practically  no  distinc- 
tion in  their  mode  of  conveyance ;  both  being  usually  conveyed  by  deed 


(a)  As  to  partition  under  the  Inclosure  Acts,  see  8  ft  9  Yict.  c.  118,  as.  147, 16(^ 
and  AaiflBdmant  Acts. 
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of  grant.  Formerly  corporeal  hereditaments  were  said  to  lie  in  livenf, 
and  incorporeal  in  grant:  (Will.  B.  P.  241,  IStli  edit. ;  see  also  25  &  26 
Vict.  c.  63.) 

Q. — To  what  class  of  property  does  a  right  of  sporting  belong  ?  and 
how  can  the  owner  convey  it  to  another  ? 

A, — ^It  is  an  incorporeal  hereditament,  and  can,  therefore,  only  be  con- 
veyed by  deed  of  grant. 

Q. — Under  what  description  of  property  do  "  offices/'  as  the  office  of 
sheriff,  coroner  and  the  like,  fall  ? 

A. — **  Offices  "  are  a  species  of  incorporeal  hereditaments :  (2  St.  G. 
622,  8th  edit.) 

1.  Commons,  Rents,  ^c. 

Q. — State  the  chief  differences  between  an  income  derived  from  rent 
and  from  interest  on  money  lent  on  mortgage. 

A. — The  leading  distinctions  are  these:  1.  Bent  is  an  incorporeal 
hereditament  and  real  estate  ;  interest,  pei-sonal  estate.  2.  Bent  (service) 
accrues  as  an  incident  of  tenure ;  interest  does  not :  and  the  former  may 
be  of  money  or  other  chattels ;  interest  is  of  money  only.  3.  Bent  did 
not  formerly  accrue  de  die  in  diem,  and  therefore  at  common  law  there 
was  no  apportionment.  But  now,  by  the  33  &  34  Vict.  c.  35,  s.  1,  rents 
are  apportionable,  like  interest  on  money  lent.  So  rent  (with  a  few 
exceptions)  can  only  issue  out  of  things  corporeal;  interest  may  arise 
from  real  or  personal  estate.  4.  Bent  is  liable  to  both  property  tax  and 
land  tax ;  interest  to  property  tax  only.  5.  Bent  can  be  distrained  for  at 
common  law ;  interest  cannot :  (see  Clunks  case,  L.  G.  Gonv.  in  notis,  233, 
3rd  edit.) 

Q. — ^State  concisely  the  meaning  of  the  terms  intercommon,  and  com- 
mon of  estovers. 

A. — ^Intercommon  is  where  the  commons  of  two  adjacent  manors  join, 
and  the  inhabitants  of  both  have  immemorially  fed  their  cattle  promis- 
cuously on  each  other's  common.  Oommon  of  estovers  is  a  liberty  of 
taking  necessary  wood  for  the  use  or  furniture  of  a  house  or  farm  from 
off  another  person's  estate,  and  may  be  claimed  by  grant  or  prescription : 
(Holth.  L.  D.  2nd  edit.) 

.Q. — State  the  several  kinds  of  rights  of  common,  and  explain  the 
differences  between  them  and  their  respective  modes  of  transfer. 

A, — There  are  five  sorts  of  common:    common  of  pasture,  conunon   , 
of  piscary,  common    of   turbary,  common   of   estover,  and  common   in 
the  soil. 

1.  Oommon  of  pasture  is  the  principal  and  most  frequent  sort,  being 
the  right  of  feeding  one's  beasts  on  another's  land,  and  it  is  either 
appendant,  appurtenant,  because  of  vicinage,  or  in  gross.  Appendant  is 
the  right  of  the  copyholders  of  a  manor  to  put  upon  the  wastes  of  the 
manor  their  commonable  beasts.  This  is  matter  of  universal  right,  and 
arose  from  necessity.  Appurtenant  ariseth  from  no  conne<;tion  of  tenure 
or  necessity,  but  arises  from  grant  or  prescription,  and  may  be  annexed  to 
lands  in  other  lordships,  and  extend  to  o^er  tilian  commonable  beasts. 
Secause  of  vicinage,  where  the  inhabitants  of  two  townships  adjoining 
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usually  intercommon  with  one  another,  the  beasts  of  each  straymg  into 
the  other's  fields  without  molestation.     The  above  pass  by  transfer  of  the 
land.     Common  in  gross,  which  is  annexed  to  a  man's  person,  being  granted 
to  him  and  his  heirs  by  deed  or  by  prescriptive  right,  as  to  the  parson  o 
a  church,  and  requires  a  deed  for  its  transfer. 

2.  Common  of  piscary  is  the  liberty  of  fishing  in  another  man's  water, 
and  is  transferred  by  deed. 

8.  Common  of  turhary  is  a  liberty  of  digging  turf  upon  another  man's 
ground.  It  may  arise  either  by  grant  or  prescription,  and  may  be  either 
appurtenant  to  a  house  for  fuel  for  it,  when  it  passes  by  transfer  of  the 
house,  or  in  gross,  when  it  passes  by  deed.    - 

4.  Common  of  estovers  is  a  liberty  of  taking  necessary  wood  for  the  use 
or  furniture  of  a  house  or  farm  from  off  another's  estate.  It  arises 
either  by  grant  or  prescription,  and  passes  by  the  transfer  of  the  house 
or  farm. 

5.  In  addition  to  the  above  there  is  also  common  in  the  soil,  which 
consists  of  digging  for  coals,  minerals,  stones,  and  the  like :  (see  1  St.  C. 
648  et  seq,,  8th  edit.) 

Q. — ^What  is  a  rent-seek  ? 

A, — ^A  rent-Beck  (redcUtus  sicctis),  a  dry  or  barren  rent,  so  called  because 
no  distress  could  formerly  be  made  for  it.  But  now  the  4  Qeo.  2,  o.  28, 
fl.  5,  gives  a  remedy  by  (^stress  for  rent-seek  in  the  same  manner  as  rent 
reserved  upon  lease.  It  is  a  separate  incorporeal  hereditament:  (Will. 
B.  P.  331,  13th  edit. ;  1  St.  0.  674,  8th  edit.) 

Q. — ^What  is  a  rent-charge,  and  how  created  ? 

A. — ^A  rent-charge  arises  on  a  grant  by  one  person  to  another  of  an 
annual  sum  of  money  payable  out  of  certain  lands,  in  which  the  grantor 
may  have  an  estate.  For  this  purpose  a  deed  or  will  is  absolutely 
necessary ;  for  a  rent-charge,  being  a  separate  incorporeal  hereditament, 
cannot  be  created  or  transferred  in  any  other  way :  (a)  (WilL  B.  P.  332, 
13th  edit.) 

Q. — ^What  change  has  recently  been  made  in  the  law  with  reference  to 
a  release  from  a  rent-charge  or  judgment,  and  how  and  when  was  such 
change  made  ? 

A, — ^Formerly  a  release  of  a  part  of  lands  charged  with  a  rent-charge 
was  a  release  of  the  whole  of  the  lands  from  such  charge,  for  the  law 
held  them  entire  and  indivisible.  The  same  principles  appear  to  apply  to 
a  judgment :  (Langley's  notes  to  22  &  23  Vict.  c.  35.)  But  this  Act 
(passed  13th  August,  1859,)  now  provides  that  such  release  shall  not 
extinguish  the  whole  rent-charge,  but  shall  only  bar  the  right  to  recover 
it  out  of  the  hereditaments  released.  Also  that  the  release  from  a 
judgment  of  part  of  the  hereditaments  charged  therewith  shall  not  affect 
the  validity  of  the  judgment  as  to  the  hereditaments  remaining  unre- 
leased  (see  sects.  10, 1 1) ;  but  the  right  of  parties  interested  not  concurring 
in  such  release  are  reserved. 


(a)  Unlass  created  by  will  or  eettlement  it  shonld  be  registexed  in  the  Centra] 
OfSoe :  (18  Yioi  e.  15.) 

P  2 
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Q. — ^What  is  the  effect  of  the  purchase  of  any  part  of  the  land  charged 
with  a  rent-charge  by  the  owner  of  the  rent-charge  ? 

A, — ^Before  the  22  &  23  Vict.  c.  35,  if  the  owner  of  the  rent-charge 
purchased  part  of  the  lands  charged,  that  operated  as  a  release  of  the 
whole  of  the  lands  charged  (Will.  B.  P.  339,  13th  edit.);  and  it  is  pre- 
sumed that  this  will  still  be  so,  notwithstanding  the  above  Act :  (Pask, 
Judg.  89.) 

Q. — ^May  a  rent-charge  be  granted  in  fee  or  limited  by  way  of  use  in 
fee  ?  Is  it  or  not  necessary  or  usual  to  give  a  power  of  distress,  and  what, 
if  any,  other  power  for  securing  payment  ?  Qive  briefly,  but  substantiaUy^ 
a  form  of  such  grant. 

A, — ^A  rent-charge  may  be  granted  in  fee  at  common  law,  or  limited  in 
fee  by  way  of  use,  but  it  cannot  be  newlif  created  by  bargain  and  sale. 
It  is  usual,  but  not  necessary,  to  give  a  power  of  distress.  A  power  is  also 
added,  enabling  the  grantee  to  enter  after  default  and  receive  the  rents 
until  the  arrears  are  satisfied  :  (1  Sm.  Gomp.  22,  4th  edit. ;  WUl.  B.  P.  387, 
13th  edit.) 

The  form  would  run  thus : — Date.  Parties.  Becitals.  Testatum  con- 
taining consideration  and  grant  of  rent-charge  charged  upon  the  property 
described  and  receipt  clause.  Habendum.  Uses.  Covenant  to  pay  rent- 
charge.  Powers  of  distress  and  entry,  (a)  Covenants  by  grantor  for  title: 
(Prid.  Conv.  364,  9th  edit.) 

Q. — What  statutory  remedies  are  enjoyed  by  a  person  entitled  to  a 
rent-charge  issuing  out  of  land  for  recovering  payment  of  the  same  in  the 
absence  of  express  stipulation,  under  an  instrument  coming  into  operation 
after  the  31st  December,  1881  ? 

A. — (1)  By  44  &  45  Vict.  c.  41,  s.  44,  if  unpaid  for  twenty-one  days  he 
may  enter  into  and  distrain  on  the  land  charged. 

(2)  If  unpaid  for  forty  days  he  may  enter  into  possession  and  hold  the 
land  charged,  and  take  the  income  until  arrears  and  costs  are  satisfied ;  and 
in  such  case  he  may  also  by  deed  demise  the  land  charged  to  trustees  for 
a  term  of  years  on  trust  by  any  reasonable  means  to  raise  and  pay  the 
annual  sum,  arrears,  and  costs. 

Q. — How  does  the  rent  that  is  reserved  in  a  lease  differ  from  a  rent- 
charge  ? 

A . — The  former,  called  a  rent-service,  accrues  in  connection  with  tenure, 
usually  attended  by  fealty  due  to  the  reversioner,  and  for  the  recovery  of 
which  the  common  law  gives  a  right  of  distress,  and  it  may  be  created  in 
certain  cases  by  words  only.  The  owner  of  the  rent-charge  has  neither 
seigniory  nor  reversion,  and,  consequently,  claims  no  fealty,  and  formerly 
required  an  express  clause  of  distress ;  and  this  rent  must  be  created  by 
deed  unless  given  by  wiU  :  (1  St.  C.  673-4,  8th  edit.) 

Q. — ^What  length  of  adverse  possession  will  create  a  good  title  to  lands  ? 
And  does  it  make  any,  and  what,  difference  if  the  original  owner  was  a 
minor  when  the  adverse  possession  commenced  ? 

A. — ^Formerly  twenty  years'  adverse  possession  from  the  time  the  right 

(a)  Id  instnimentB  ooming  into  operation  after  Slat  Dec.  1881|  these  will  b» 
nxmeoeBsary :  (44  &  45  Vict.  c.  41,  s.  44.) 
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to  bring  an  action  to  recover  the  land  first  accraed  created  a  good  title 
unless  the  original  owner  were  a  minor  when  the  adverse  possession  com- 
menced, in  which  case  ten  years  farther  were  allowed  from  the  time  of 
bis  attaining  his  majority ;  but  no  longer  period  than  forty  years  was 
allowed  in  any  case  :  (3  &  4  Will.  4,  c.  27,  ss.  16,  17.)  By  37  &  38  Vict. 
c.  57,  since  1878  the  respective  periods  are  reduced  to  twelve,  six,  and 
thirty  years. 

Q. — ^What  is  the  extreme  period  within  which  a  person  can  bring  an 
action  to  recover  land  or  rent  ? 

A. — ^The  extreme  period  is  now  (as  above  shown)  within  thirty  years 
next  after  the  time  at  which  such  right  first  accrued :  (37  &  38  Vict. 
c  57.) 

Q. — ^For  what  period  can  arrears  of  rent  be  recovered  by  distress,  and 
how  does  the  expiration  of  the  tenancy  affect  the  right  to  distrain  ? 

A, — Only  six  years'  (and  in  tenancies  under  the  Agricultural  Holdings 
Act,  1883,  only  one  year's)  arrears  can  be  recovered  by  distress,  and  in 
the  event  of  the  bankruptcy  of  the  tenant  only  one  year's  accrued  due  prior 
to  the  date  of  the  order  of  adjudication  :  (46  &  47  Vict.  c.  52,  s.  42.)  (a) 
The  distress  must  be  made  during  the  continuance  of  the  lease,  except 
when  the  tenant  holds  over,  in  which  case  the  landlord  may  distrain 
within  six  months  after  the  determination  of  the  lease,  provided  his  own 
title  or  interest,  as  well  as  the  tenant's  possession,  continues  at  the  time 
of  the  distress :  (9  Anne,  c.  14.) 

Q. — ^Define  an  easement. 

A. — ^An  easement  is  a  right  which  tends  rather  to  the  convenience 
than  the  profit  of  the  claimant,  as  a  right  of  way  or  water  :  (1  St.  0.  647, 
8th  edit.) 

Q, — ^Define  positive  and  negative  easements. 

A. — When  the  duty  laid  upon  the  owner  of  the  servient  land  is  merely 
not  to  do  something,  as  not  to  shut  out  his  neighbour's  light,  the  ease- 
ment is  said  to  be  negative ;  if  it  consists  in  forbearance,  in  permitting 
another  to  do  what,  but  for  the  easement,  he  will  not  be  entitled  to  do, 
as  to  allow  another  to  walk  across  one's  land,  the  easement  is  said  to  be 
affirmative :  (see  Sury  v.  Pigot,  and  notes  L.  0.  0.  166,  8th  edit.)  As  to 
the  negative  easement  of  lateral  support  and  the  time  for  acquiring  it,  see 
the  important  case  of  Angus  v.  Dalton  (4  Q.  6.  Div.  162,  and  H.  of  L.  44 
L.  T.  Bep.  844). 

Q. — ^Explain  the  meaning  of  the  following  terms:  "Servient  tene- 
ment," "  Dominant  tenement." 

A. — ^The  tenement  in  favour  of  which  an  easement  is  created  is  called 
the  "dominant  tenement,"  that  over  which  it  is  created  is  caUed  the 
''  servient  tenement." 

Q. — How  may  easements,  such  as  rights  of  way,  or  of  drains,  or  of 
water,  be  created  de  novo,  and  how  acquired  by  prescription  ? 

il.— ^They  are  acquired  de  novo  by  deed  of  grant,  or  from  necessity ; 

(a)  For  the  purposes  of  this  sectioii,  the  term  "  order  of  adjadicatioii  **  shall  be 
deaxnad  to  include  an  order  for  the  administration  of  the  estate  of  a  debtor  whose 
debts  do  not  exceed  50/.,  or  of  a  deceased  person  who  dies  insolvent :  (Jh.  2.) 
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and  by  prescription  by  an  uninterrupted  enjoyment  for  the  times   men* 
tioned  infra  (and  see  44  &  45  Vict.  c.  41,  s.  62.) 

Q. — A.  commences  to  work  a  brickfield  at  one  extremity  of  his  land,  and 
builds  a  house  at  the  other  extremity.  Fifteen  years  afterwards,  one 
adjoining  owner  digs  brick-earth  on  his  own  land  so  near  to  that  of  A., 
and  to  such  a  depth  that  a  portion  of  A.*s  brickfield  falls  into  the  hole. 
Another  adjoining  owner,  with  the  intention  of  building  on  his  own  land, 
digs  out  foundations  so  near  as  to  injure  A.'s  house.  What  are  the  rights 
of  A.  against  thjs  adjoining  owners  ? 

A, — ^A.  would  have  a  right  of  action  against  the  adjoining  owners  for  the- 
damage  sustained,  if  his  own  buildings  had  not  contributed  to  the  subsi- 
dence ;  for  every  landowner,  independently  of  prescription  and  as  an 
original  right  incident  to  property,  is  entitled  to  so  mudi  lateral  support 
from  his  neighbour's  land  as  is  necessary  to  keep  his  soil  in  its  natural  state  ; 
and  he  has  no  priind  facie  right  to  overburden  his  own  land  by  buildings 
and  then  to  require  an  extraordinary  amount  of  support  by  his  neighbour*^ 
land,  (a)  If,  however,  his  buildings,  although  of  recent  erection,  do  not 
contribute  to  the  subsidence — ^that  is  to  say,  if  the  facts  show  that  th& 
subsidence  would  have  occurred  even  if  the  building  had  not  been  erected 
— he  is  entitled  to  full  damages  in  case  of  their  being  destroyed  or  injured 
by  subsidence  caused  by  subterraneous  workings  under  the  adjoining  lands : 
(1  Dart's  V.  &  P.  868,  5th  edit.)  (6) 

Q. — ^What  are  the  rights  to  running  water  (1)  above  the  surface,  and 
(2)  under  the  surface,  and  to  light  and  air  ?  How  may  they  be  prejudiced, 
and  how  protected  ? 

A, — The  owner  of  the  land  through  which  a  watercourse  runs  must  not 
injure  the  quality  of  the  water,  nor  sensibly  diminish  its  quantity,  nor  as 
against  those  above  can  he  dam  up  the  water  to  their  inconvenience  ;  and 
an  action  will  lie  for  diverting  it ;  but  the  right  to  flowing  water,  ex  jure 
naturce  only  prevails  where  it  has  a  defined  course,  and  does  not  extend  to- 
water  flowing  over  or  soaking  through  permeable  land  before  it  has  found 
its  way  into  a  definite  channel :  {Chasemore  V.  RichardSy  7  H.  of  L.  Gas. 
849  ;  Dart's  V.  &  P.  887,  4th  edit.)  With  regard  to  light,  there  must  be 
some  building  in  respect  of  which  it  can  be  claimed,  and  the  right  extends 
not  only  to  light  sufficient  for  the  use  to  which  the  tenement  is  for  the 
time  being  applied,  but  also  to  light  sufficient  for  any  purposes  for  which 
it  may  reasonably  be  used :  (lb.  882,  888.)  Bights  to  light  become- 
absolute  after  twenty  years'  uninterrupted  enjojrment;  they  may  b& 
prejudiced  by  interruption,  which  must  be  continued  for  a  year.  Bights 
of  water  Breptimd  facie  valid  after  twenty  years  uninterrupted  enjoyment, 

(a)  Bat  thiB  right  may  be  obtained  by  preseriptioii,  after  twenty  yoara*  enjoymeot, 
see  Angus  and  Co,  v.  Dalton  and  the  Commissioners  of  Her  Majesty's  Works  and PubUc 
Buildings  (47  L.  J.  Q.  B.,  168 ;  on  appeal  43  L.  T.  Rep.  225,  and  H.  L.  44  L.  T.  Rep. 
844.) 

(6)  The  following  qoestions  are  also  answered  by  the  above : 

Owners  of  two  adjacent  plots  of  land  acquired  for  building  pnzposeB  from  thfr 
■ame  vendor  on  the  same  day,  build  on  their  roBpeotive  plots.  What  are  their  mutual 
rights  of  support  ? 

To  what  extent  is  the  owner  of  land  entitled  to  claim  lateral  support  from  the 
neighbouring  owner,  as  to  the  land  itself,  and  as  to  houses  buiH  thereon  nspeetively? 
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but  may  be  defeated  within  forty  yean  on  proving  grant,  licence,  or 
absence  or  ignorance  of  the  parties  interested  in  opposing  the  daim,  and 
their  agents,  daring  the  whole  time  that  it  was  exercised :  {lb.  334.) 

Q. — State  the  periods  of  the  statutable  limitation  of  time  for  enforcing 
claims  on  land,  after  the  right  accrued,  in  case  of  rights,  to  rights  of 
common,  right  of  way,  and  of  water,  and  right  to  the  use  of  light  respec- 
tively. 

A, — The  2  &  3  Will.  4,  c.  71,  enacts  that,  where  there  has  been  an 
uninterrupted  enjoyment  of  a  right  of  common  for  thirty  years  next  after 
the  right  of  action  accrued,  the  prescriptive  right  is  not  to  be  taken  away 
except  in  case  of  disability;  but  no  action  can  be  brought  after  sixty 
years,  the  right  being  then  indefeasible.  The  time  for  enforcing  rights  of 
way  and  water  is  twenty  years,  and  no  action  can  be  brought  after  forty 
years  :  (see  1  St.  689,  et  seq.,  8th  edit,  and  supra.) 

Q. — Can  you  specify  the  four  Statutes  of  Limitation  as  to  real  property, 
and  trace  the  growth  of  the  doctrine  ?  When  did  the  last  statute  come 
into  operation,  and  what  time  does  it  fix  as  the  limit  for  recovery  of  land 
or  rent  in  possession  and  in  reversion  ? 

A. — At  common  law  to  establish  a  title  by  prescription  there  must  have 
been  a  usage  from  time  immemorial — (commencement  of  the  reign  of 
Bichard  I.) 

This,  by  32  Hen.  8,  c.  2,  was  reduced  to  sixty  years. 

2  &  3  Will.  4,  c.  71,  further  reduced  the  period  in  the  case  of 

easements. 
3^4  Will.  4,  c.  27,  in  the  case  of  land  or  rent. 

And  by  37  &  38  Vict.  c.  57,  which  came  into  force  on  January  1st, 
1879,  proceedings  must  be  taken  to  recover  land  or  rent  within  twelve 
years  after  the  right  accrued,  and  within  six  years  after  disability  ceasing, 
not  exceeding  thirty  years  from  the  right  accruing.  The  object  of  the 
different  Acts  has  been  to  shorten  the  periods  within  which  actions  must 
be  brought  to  recover  real  property  ;  in  case  of  reversions  the  time  is 
limited  to  twelve  years  after  the  right  to  enter  accrued,  or  six  years 
after  the  reversion  vests  in  possession,  whichever  is  the  longer:  (see 
sect.  2.) 

Q. — ^What  are  the  conditions  of  enjoyment  necessary  to  establish  a  pre- 
scriptive claim  ? 

A. — The  conditions  necessary  to  establish  a  prescriptive  claim  at  com- 
mon law  are  : 

1.  The  title  must  be  always  founded  on  the  actual  usage  of  enjoying 
the  thing  in  question. 

2.  The  enjoyment  must  have  been  constant  and  peaceable  {nee  vi,  nee 
clam,  nee  precario). 

3.  There  must  have  been  a  usage  from  time  immemorial,  which  period 
in  law  commences  from  the  time  of  Bich.  1 ;  proof  for  twenty  years  will 
be  a  presumption  of  this.  (See  now,  however,  2  &  8  Will.  4,  c.  71,  set 
out  below.) 

4.  Every  prescription  must  be  both  certain  and  reasonable. 

5.  All  prescription  at  common  law  must  be  laid  either  in  a  man  and 
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those  whose  estate  he  hath  in  oertaiii  lands^  which  is  called  prescribing  in  a 
que  estate,  or  it  must  be  in  a  man  and  his  ancestors. 

6.  A  prescription  in  a  que  estate  must  alwajrs  be  laid  in  him  that  is 
tenant  of  the  fee.  A  tenant  for  Hfe,  for  years,  or  at  will,  cannot  prescribe 
by  reason  of  the  imbecility  of  their  estate. 

7.  A  prescription  cannot  be  for  a  thing  which  conld  not  be  raised  by 
grant. 

8.  What  is  to  arise  by  matter  of  record  cannot  be  prescribed  for. 

9.  A  person  having  title  to  anything  by  prescription  is  not  to  be  con- 
sidered as  being  himself  the  purchaser  so  as  to  make  it  descendible  to  his 
general  heirs  according  to  the  ordinary  role  of  inheritance. 

Statute  2  &  3  Will.  4,  c  71,  provides,  with  respect  to  rights  of  common 
and  all  other  benefits  to  be  taken  and  enjoyed  from  or  upon  any  land — 
with  the  exception  of  tithes,  rents,  and  services — ^that  after  an  enjoyment 
of  them  by  any  person  without  interruption  for  thirty  years,  the  prescrip- 
tive claim  shall  no  longer  be  defeated. 

An  enjoyment  for  sixty  years,  with  or  without  the  knowledge  of  the 
adverse  party,  renders  the  claim  absolute  and  indefeasible. 

This  statute  also  makes  similar  provisions  with  regard  to  ways  and 
easements — the  periods  constituting  a  prescriptive  right  being,  however, 
twenty  and  forty  years  respectively  ;  and  an  uninterrupted  enjoyment  of 
lights  for  twenty  years  constitutes  an  absolute  and  indefeasible  right  to 
them,  any  local  usage  or  custom  to  the  contrary  notwithstanding.  (See, 
fully,  Sury  v.  Pigot,  in  notis,  Tudor's  0.  0.,  and  1  Stephen,  ch.  zzxiiL) 

Q. — A.  has  been  in  possession  for  twenty  years  of  copyhold  lands  to 
which  he  has  never  been  admitted,  and  during  that  period  has  done  no  act 
to  acknowledge  the  lord's  title.  What  is  the  effect  of  such  possession 
on  the  copyhold  title  ? 

^.— In  Walters  v.  Webb  (L.  Bep.  5  Ch.  App.  531),  it  was  held  that  the 
Statute  of  Limitations  applied  to  bar  the  daim  of  a  copyholder  who  had 
been  out  of  possession  more  than  twenty  years  where  the  lord  had  seised 
quousque,  and  it  is  conceived  that  the  Acts  would  operate  conversely  in 
favour  of  the  quasi  copyholder  in  the  event  of  his  refusing  or  neglecting 
to  take  admittance  and  retaining  possession  for  the  statutory  period 
without  any  acknowledgment  of  the  lord's  title :  (Dart's  V.  &  P.  404, 
5th  edit.) 

Q. — If  a  testator  charge  his  personal  estate  with  payment  of  his  debts, 
within  what  time  must  creditors  enforce  their  claim  ?  Is  there  any,  and 
what,  difference  if  the  debts  be  charged  on  the  real  estate  ?  and  again 
if  there  be  an  express  trust  to  pay  debts  out  of  the  real  estate  ? 

A, — The  charge  on  personalty  makes  no  difference  as  to  the  time 
within  which  creditors  must  enforce  their  daim  (six  years,  simple  con- 
tract ;  twenty  years,  specialty).  Where  charged  on  the  real  estate,  by 
37  &  38  Vict.  c.  57,  s.  8,  the  action  must  be  brought  within  twelve  years 
after  the  time  specified  therein,  and  by  sect.  10  the  existence  of  an  express 
trust  will  make  no  difference. 

Q. — ^When  lands  adjoin  a  river,  to  whom  does  the  soil  of  the  river  pre- 
sumptively belong,  and  does  it  make  any  difference  whether  the  river  be  a 
tidal  one  or  no  ? 
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A. — ^The  soil  of  one-half  of  the  river  to  the  middle  of  the  stream  is  pre- 
sumed to  beloDg  to  the  owner  of  the  adjoining  land.  But  if  it  be  a  tidal 
river  the  soil  up  to  high-water  mark  appears  presumptively  to  belong  to 
the  Crown  :  (Will.  E.  P.  329,  13th  edit.) 

Q. — Describe  the  rights  of  riparian  owners,  and  the  restrictions  to 
which  they  are  subject. 

A, — Every  riparian  proprietor  has  a. primdjcu^eiighi  to  fish  the  stream 
in  front  of  his  own  land,  and  to  use  it  for  his  own  purposes  in  any  manner 
not  inconsistent  with  the  exercise  of  a  similar  right  by  the  proprietors  of 
land  above  or  below ;  but  he  can  neither  as  against  those  below  injure  the 
quality  of  the  water,  nor  sensibly  diminish  its  quality,  nor  as  against  those 
above  can  he  dam  up  the  water  to  their  inconvenience  ;  and  an  action  will 
lie  for  diverting  the  water,  even  without  proof  of  specific  injury.  The 
right  to  divert  and  use  the  stream  for  the  purpose  of  irrigation  is  a  ques- 
tion of  degree  which  cannot  be  precisely  defined ;  but  depends  upon  the 
application  of  the  above  general  principles  to  the  particular  case  :  (1  Dart. 
V.  &  P.  336,  4th  edit.) 

Q. — In  whom  is  the  ownership  of  the  seashore  below  high- water  mark 
Tested  as  a  general  rule,  and  what  exceptions  may  there  be  to  such  rule  ? 

A. — The  ownership  is  presumptively  in  the  Crown  ;  but  grants  of  parts 
of  the  seashore  have  frequently  been  made  to  subjects  ;  and  such  grants 
may  be  presumed  by  proof  of  long-continued  and  uninterrupted  acts  of 
ownership  :  (Will.  B.  P.  329,  13th  edit. ;  Attorney- General  v.  Jones,  6  L.  T. 
Eep.  N.  8.  655.) 

Q. — GKve  a  succinct  form  in  substance  of  a  grant  in  fee  de  novo  of  an 
easement.  For  instance,  a  right  of  passage  of  water  or  other  easement, 
with  the  proper  covenants  on  the  psurt  of  the  grantee  in  respect  of  the 
easement  granted. 

A. — ^Date.  Parties.  Becitals.  Testatum  containing  consideration  and 
grant  of  the  easement  in  the  mode  it  is  to  be  enjoyed,  and  the  rights  inci- 
dent. Habendum.  Covenants  by  grantor  that  he  has  good  right  to  gi'ant, 
for  quiet  enjoyment  and  for  further  assurance.  Covenants  by  grantee  to 
use  the  easement  according  to  the  grant,  and  to  make  good  any  damage 
done :  (1  Prid.  Conv.  405;  9th  edit.) 

Q. — Can  a  right  of  way  be  conveyed  ;  and,  if  so,  how  ? 

A . — ^It  can  be  conveyed  by  a  deed  of  grant  as  pointed  out  ante. 

2.  Tithes  and  Advowsons. 

Q. — Of  what  do  great  and  small  tithes  consist ;  and  what  is  a  modus, 
and  what  a  tithe-rent  charge  ? 

A. — Great  tithes  consist  in  general  of  com,  peas,  beans,  hay,  and  wood ; 
small  tithes  consist  of  all  other  predial,  together  with  personal  and  mixed 
tithes.  A  modus  is  a  composition  for  tithes,  which  has  existed  from  time 
immemorial.  A  tithe  rent-charge  is  a  pa3rment  in  lieu  of  tithes  on  the 
land  being  discharged  from  the  same  under  the  Tithe  Commutation  Act : 
(Holth.  L.  D.,  2nd  edit.) 

Q. — ^Ib  a  rent-charge  payable  to  the  rector  or  vicar  under  the  Tithe 
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Commutation  Act  fixed,  or  does  it  vary ;  and,  if  it  varies,  how  is  tHe- 
amount  to  be  ascertained  ? 

A. — ^The  rent-charge  is  fixed,  bat  the  amount  payable  yearly  in  respect 
thereof  varies  with  the  price  of  com.  The  amount  is  ascertained  by  the 
Government  average  of  com,  &c.,  as  published  in  the  London  Gazette 
for  the  last  seven  years :  (see  6  &  7  Will.  4,  c.  71 ;  Will.  E.  P.  349,  13th 
edit.) 

Q. — ^Where  under  the  Tithe  Commutation  Acts,  tithes  have  been  merged 
by  an  owner,  in  fee  simple  of  both  the  tithes  and  the  land  out  of  wluoh 
they  are  issuing,  and  he  afterwards  sells  the  land  as  tithe  or  rent-charge 
free,  must  he  deduce  his  title  to  the  tithes  ? 

A. — ^Tes,  at  present ;  though  the  tithes  should  be  extinguished  under 
the  above  Acts,  the  early  title  to  them  must  be  produced :  (Sug.  Cone.  V. 
267.)  For  the  vendor  of  the  land  must  show  that  he  had  a  right  to  merge 
the  tithes :  (Shel.  Tithes,  255.) 

Q. — ^What  is  an  advowson,  and  how  may  it  be  acquired,  and  what  right 
does  it  confer  on  its  owner  ? 

A, — ^An  advowson  is  the  perpetual  right  of  presentation  to  a  church  or 
ecclesiastical  benefice.  It  may  be  acquired  by  a  private  individual  by  his 
building  a  church  and  endowing  it ;  by  purchase  (in  its  technical  sense), 
and  by  descent.  It  may  be  acquired  by  the  bishop  by  lapse,  by  the  Crown 
by  lapse,  and  by  forfeiture  on  simony  being  committed.  The  owner  or 
patron  has  no  interest  in  the  tithe  or  glebe,  merely  a  right  of  nomination 
from  time  to  time  as  the  living  becomes  vacant :  (2  St.  C.  717  etseq.,  8th 
edit.) 

Q. — What  are  advowsons  and  rights  of  next  presentations  ?  Under 
what  circumstances  may  they  be  legally  bought  by  laymen  and  clerks 
respectively  ? 

A, — For  an  advowson  see  supra,  A  next  presentation  is  the  right  to 
present  to  a  living  when  it  next  becomes  vacant,  and  is  personal  property. 
Both  laymen  and  clerks  may  buy  either  an  advowson  or  next  presentation, 
when  the  living  is  full.  But  a  clergyman  may  not  buy  a  next  presentation 
and  present  it  to  himself,  though  he  may  do  the  latter  if  he  has  bought 
the  advowson. 

Q. — How  are  advowsons  severally  denominated  ? 

A. — Advowsons  are  of  two  land^— appendant  and  in  gross.  Appendant, 
where  it  is  annexed  to  a  manor  so  that,  if  the  manor  were  granted  to  any- 
one, the  advowson  would  go  with  it.  In  gross,  where  it  is  severed  from 
the  manor  to  which  it  was  appendant.  Advowsons  are  also  of  rectories  or 
vicarages,  and  either  presentative,  donative,  or  coUative :  (see  Holth.  L.  D. 
2nd  edit. ;  2  St.  C.  718,  8th  edit.) 

Q, — ^What  is  the  difiPerence  between  an  advowson  presentative  and  an 
advowson  donative  ? 

A, — An  advowson  presentative  is  one  where  the  patron  presents,  the 
bishop  institutes,  and  the  incumbent  inducts  himself.  A  donative  is 
where  the  patron's  deed  of  donation  alone  is  sufficient  to  complete  the* 
incumbent's  title,  and  is  quite  independent  of  the  bishop :  (WilL  B.  P. 
342,  13th  edit.) 
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Q. — ^What  are  the  obligations  and  rights  of  a  lay  rector  with  reference 
to  the  chancel  of  the  parish  church  ? 

A, — In  the  absence  of  contrary  custom,  he  is  under  the  obligation  of 
repairing  the  chancel.  He  has  the  freehold  in  it  to  the  same  extent  only 
as  he  has  in  the  church  and  churchyard.  He  is  entitled  to  the  chief  pew 
therein^  but  cannot,  as  a  right,  make  a  vault  or  affix  a  tablet  therein  with- 
out leave  of  the  ordinary.  So  the  vicar  and  parishoners  have  a  right  ta 
use  the  chancel  for  the  celebration  of  the  Holy  Oommunion  and  the 
solemnisation  of  marriage  :  (Oripp's  Church  Laws,  443,  4th  edit. ;  Griffin 
V.  Deighton,  8  L.  T.  Bep.  N.  S.  500  :  9  lb,  814  ;  Ckurton  v.  Frewin,  14 
/J.  846  ;  2  St.  0.  716,  8th  edit.) 

Q. — An  owner  in  fee  of  an  advowson  having  presented  to  the  living  dies 
intestate,  leaving  a  son  A.,  and  a  daughter  B.,  by  his  first  wife,  and  a  son 
G.  bv  his  second  wife.  A.  dies  intestate,  and  afterwards  the  incumbent 
dies ;  who  is  entitled  to  the  advowson,  and  why  ? 

A. — ^Presimiing  A.  dies  without  issue,  C,  his  half-brother,  will  be 
entitled  to  the  advowson  as  heir  to  his  father  from  whom  the  descent 
must  be  traced,  because  A.  having  taken  the  advowson  by  descent,  is  not 
the  purchaser:  (3  & 4  Will.  4,  c.  106,  ss.  1,  2;  Brow.  E.  P.  Stats,  166, 
167,  and  notes.) 

Q. — Who  is  entitled  to  the  glebe,  and  great  and  small  tithes,  and  what 
duties  or  obligations  attach  to  the  ownership  of  any  of  these  properties  ? 

A. — The  parson  of  the  church  is  entitled  to  the  glebe  and  tithes.  If 
the  advowson  be  an  appropriated  one  there  will  generally  be  both  rector 
and  vicar.  The  rector  usually  takes  the  great  tithes  and  the  vicar  the 
small  tithes.  The  rector  of  an  appropriated  advowson  may  be  either  lay 
or  ecclesiastical,  but  an  appropriator  has  not  the  cure  of  souls  within  the- 
parish,  which  duty  falls  on  the  vicar.  As  to  the  obligations  attendant 
thereon,  see  supra. 

Q. — ^What  is  the  estate  or  interest  of  a  "parson  ''  in  the  church  lands, 
and  by  what  tenure  does  he  hold  them  ?  Distinguish  between  a  rector  and 
a  vicar. 

A. — The  interest  is  a  life  interest  in  the  glebe,  tithes,  and  other  dues 
thereof.  The  tenure  is  a  freehold  or  frankalmoign ;  but  the  fee  thereof  is 
in  abeyance.  A  rector  of  a  non-appropriated  advowson  is  of  necessity  a 
spiritual  person,  and  has  the  cure  of  souls  in  the  parish,  with  the  exclusive 
titles  to  all  tithes,  glebes,  &c.  If  the  advowson  be  appropriated,  besides 
the  rector,  there  is  generally  a  vicar,  and  the  rector  may  be  lay  or  eccle- 
siastical, but  (as  appropriator)  has  not  the  cure  of  souls  within  the  parish, 
which  is  vested  in  the  vicar  thereof,  who  takes  only  a  portion  of  th» 
emoluments :  (2  St.  0.  680,  et  seq.,  8th  edit.) 

Q. — What  was  the  origin  of  vicarages,  and  what  constitutes  the^ 
difference  between  a  vicarage  and  a  rectory  ? 

A, — The  rector  has  a  right  to  all  the  tithes  of  the  parish,  but  when 
grants  of  tithes  were  made  to  monastic  houses  or  other  spiritual  corporations, 
it  was  provided  by  statutes  of  Bichard  H.  and  Henry  IV.  that  the  vicar, 
who  performed  the  spiritual  duties  of  the  parish,  should  be  sufficiently 
endowed  where  the  tithes  were  thus  appropriated.      The  tithes   thus- 
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separated  from  the  vicar  are  called  great  tithes,  whilst  those  to  which  the 
vicar  is  entitled  are  called  small  tithes  :  (Will.  B.  P.  345,  13th  edit.) 

Q. — ^What  will  be  the  effect  as  regards  merger  of  subjecting  a  tithe  rent- 
-charge  by  a  settlement  to  the  same  limitations  as  the  land  oat  of  which  it 
issues,  and  is  anyone  who  may  be  entitled  under  such  settlement  able  to 
control  such  effect  ? 

A, — The  effect  of  such  limitations  will  not  cause  the  tithe  rent-charge 
to  merge  in  the  land  ;  but  in  this  case  the  tenant  for  life  in  possession  of 
both  land  and  tithe  rent-charge  (as  well  as  the  tenant  in  fee  or  in  tail) 
may  by  deed  or  declaration  under  hand  and  seal  confirmed  by  the  seal  of 
the  Tithe  Commissioners,  merge  the  tithe  rent-charge :  (6  &  7  Will.  4, 
c.  71,  8.  71,  and  1  Vict.  c.  64,  ss.  1,  3 ;  Burt.  Oomp.  pi.  1214,  and  note.) 

Q. — ^May  an  advowson  be  aliened  for  any  estate,  and  may  the  next 
presentation  or  any  number  of  presentations  be  granted  away  ;  and  if  the 
grantee  of  the  next  presentation  does  not  dispose  of  it  in  his  lifetime  or  by 
will,  in  whom  wiU  it  vest  ?  Oan  the  right  of  presentation  to  a  church 
that  is  void  be  by  any  means  aliened  ? 

A. — ^An  advowson  may  be  aliened  for  any  estate.  So  the  next  or  any 
given  number  of  presentations  may  be  granted  away.  If  the  owner  of  the 
next  presentation  dies  intestate,  it  will,  being  a  chattel  real  only,  vest  in  his 
-administrator.  The  next  presentation  cannot  be  bought  when  the  living 
is  empty,  the  laws  against  simony  forbidding  it :  (see  Fox  v.  Bishop  of 
Chester,  L.  0.  Oonv.  135,  and  notes  ;  Will.  B.  P.  346,  13th  edit.) 

Q. — ^If  an  advowson  descends  to  coparceners,  how  and  by  whom  is  the 
presentation  to  a  living  to  be  made  ? 

^.— If  the  sisters  cannot  agree  in  the  presentation,  the  oldest  sister  is 
entitled  to  present  alone  upon  the  first  vacancy,  and  so  on,  according  to 
seniority  :  (Burt.  Oomp.  pi.  1243 ;  Fox  v.  Bishop  of  Chester,  L.  0.  Oonv. 
156,  in  notes.) 

Q. — ^If  two  or  more  persons  are  seised  of  an  advowson  as  joint  tenants, 
how  and  by  whom  is  the  presentation  to  be  made  ? 

A, — Joint  tenants  before  partition  ought  to  join  in  presentation ;  but 
the  bishop  may  accept  the  presentation  of  any  of  them  as  made  on 
behalf  of  the  rest :  (Burt.  Oomp.  pi.  1224  ;  Fox  v.  Bishop  of  Chester, 
stq>,) 

Q. — Oan  an  advowson  or  an  ecclesiastical  benefice  be  charged,  and  if 
80,  how  ? 

A. — An  advowson  may  be  mortgaged  by  the  patron  by  deed  of 
grant,  subject  to  redemption,  &c. :  (Ooote,  Mort.  33,  &c.,  3rd  edit.) 
But  the  incumbent  cannot  charge  his  living  in  any  way  save  for  the 
purpose  of  building  or  repairing  the  parsonage  house:  (Hughes'  Oonv. 
318,  319.) 

Q. — An  advowson  is  mortgaged  in  fee — the  incumbent  dies  ;  who  has  a 
right  to  present,  the  mortgagor  or  mortgagee  ?  Qixe  the  reason  why  the 
right  of  presentation  is  in  the  one  or  the  other. 

A. — Substantially  the  right  of  presentation  is  in  the  mortgagor  (see 
Jory  V.  Cox,  Prec.  Oh.  71  ;  and  notes  to  Fox  v.  Bishop  of  Chester,  sup,)\ 
for  the  mortgagee  is  bound  to  present  the  nominee  of  the  mortgagor  ;  the 
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mortgagor  being  considered,  in  equity,  as  the  real  owner :  (Ooote,  Mort. 
83,  3rd  edit.) 

Q. — The  legal  estate  in  an  adyowson  is  vested  in  trustees.  State  what 
are  the  rights  respectively  of  the  trustees  and  their  cestui  que  trust,  and 
explain  them. 

A, — As  the  trustees  have  the  legal  estate  they  must  present,  but  they 
are  bound  to  present  the  nominee  of  the  cestui  que  trust :  (I  Sm.  Gomp. 
82,  4th  edit.) 

Q. — ^A.  contracts  to  sell  to  B.  the  next  presentation  of  a  living.  After 
contract  signed  but  before  completion  of  purchase  the  incumbent  dies. 
Who  has  the  right  to  present  ¥ 

A, — The  vendor,  in  whom  is  the  legal  estate,  must  present;  but  he  is 
bound  to  present  the  nominee  of  the  purchaser  on  his  completing  his 
purchase.  This  must  be  done  within  six  months,  or  the  presentation  will 
lapse  to  the  bishop  :  (Dart.  V.  &  P.  1004,  and  see  notes  to  Fox  v.  Bishop 
of  Chester,  ante.) 

Q. — A.  is  seised  in  fee  of  an  advowson — ^the  incumbent  dies — ^then  A. 
dies  without  having  presented  to  the  living ;  who,  on  A.'s  death,  is  entitled 
to  present  ? 

A, — The  personal  representative  of  A.,  and  not  his  heir,  is  entitled  to 
present  to  the  living ;  for  when  the  vacancy  occurs  in  the  lifetime  of  the 
patron,  and  he  dies  before  presentation,  it  (being  as  it  were  fruit  fallen)  is 
considered  as  personal  and  not  real  estate  (a)  (1  Sm.  Oomp.  36,  4th  edit. ; 
2  St.  0.  719,  8th  edit.) 

Q. — ^What  length  of  title  should  be  shown  to  an  advowson,  and  state 
the  reasons  for  your  answer  ? 

A, — The  title  to  an  advowson  should  be  carried  back  one  hundred 
years.  The  reason  for  this  is,  that  the  stat.  3  &  4  Will.  4,  c.  27,  enacts 
that  (inter  alia,  see  sect.  30)  no  action  shall  be  brought  after  the  lapse  of 
one  hundred  years  from  the  time  at  which  the  clerk  obtained  possession 
adversely  to  the  right  of  the  claimant :  (sect.  33 ;  Brow.  B.  P.  Stats.  49, 
50,  61.) 

Q. — ^In  what  cases,  and  in  favour  of  what  persons,  are  covenants  to 
resign  a  living  legal  ? 

A, — When  the  patron  is  entitled  to  the  advowson  as  his  private  pro- 
perty, he  may,  by  the  9  Geo.  4,  c.  94,  present  any  clerk,  under  a  previous 
agreement  (or  covenant)  with  him  for  his  resignation  in  favour  of  any  one 
person  named,  or  one  of  two,  each  being  by  'blood  or  marriage  an  uncle, 
son,  grandson,  brother,  nephew,  or  grand-nephew  of  the  patron  beneficially 
entitled.  One  part  of  the  agreement  must  be  deposited  within  two 
calendar  months  in  the  office  of  the  registrar  of  the  diocese,  and  the 
resignation  must  refer  to  the  engagement,  and  state  the  name  of  the 
person  for  whose  benefit  it  is  made :  (see  Will.  B.  P.  343,  13th  edit.) 

Q. — estate  generally  the  law  of  simony. 

A. — Simony  is  the  corrupt  presentation  of  anyone  to  an  ecclesiastical 

(a)  But  it  is  to  be  obBorred,  had  A.  himself  been  the  incnmbent,  u  also  patron,  the 
right  of  prsaentatioxi  would  be  in  his  heir,  for  here  the  avoidance  and  descent  happen 
at  the  same  time :  (Sm.  sup.) 
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benefice  for  money,  gift,  or  reward ;  so  called  from  the  resemblance  it  is 
said  to  bear  to  the  sin  of  Simon  Magus.  Such  a  presentation  is  void,  and 
both  giver  and  taker  forfeit  two  years*  value  to  the  Grown,  to  whom  also 
such  void  presentation  passes :  (2  St.  0.  722,  8th  edit. ;  Will  B.  P.  846, 
13th  edit.) 

Q. — A.  purchases  an  advowson  and  on  avoidance  presents  himself.  A 
purchases  a  next  presentation,  and  on  avoidance  presents  himself.  Will 
either  presentation  be  simoniacal  ? 

A. — In  the  second  case  the  presentation  is  simoniacal,  this  clearly 
•coming  within  the  statute  of  Anne.  This  statute  is  not,  however,  thought 
to  apply  to  the  case  of  a  purchase  by  a  clergyman  of  the  entire  advowson 
with  a  view  of  presenting  himself:  (Will  B.  P.  346,  13th  edit.)  (a) 

3.  Emhlements. 

Q. — ^What  is  the  meaning  of  the  term  "  emblements  ?  " 
A, — ^Emblements  are  various  vegetables,  which,  although  affixed  to  the 
soil,  are  deemed  personal  property,  and  on  the  death  of  the  owner  of  the 
land  go  to  the  executor  or  administrator  as  against  the  heir,  reversioner, 
or  remainder-man,  but  not  as  against  a  devisee  or  dowress:  (WilL  on 
Exors.  713,  7th  edit.)  Those  vegetables  only  which  are  raised  annually 
by  labour  and  manurance  (which  are  considerations  of  a  personal  nature) 
are  called  emblements:  (Holth.  L.  D.  2nd  edit.) 

Q. — ^D.  is  a  rector,  and  has  sown  part  of  the  glebe  land  with  wheat, 
and  dies  before  harvest  time ;  to  whom  will  this  crop  belong,  and  what  is 
Buch  crop  denominated  ? 

A. — The  crop  will  belong  to  his  executors,  and  is. called  emblements. 
But  if  the  successor  be  inducted  before  severance^  he  is  entitled  to  have 
tithe  thereof :  (Matt.  Exors.  31,  2nd  edit.) 

Q. — ^Tenant  for  life  sows  land  in  his  own  occupation,  and  dies  before 
the  crop  can  be  severed.  Who  is  entitled  to  such  crop,  and  what  is  such 
crop  called  ?  And  suppose  the  tenant  for  life  had  leased  the  land,  not 
under  any  express  leasing  power,  and  the  lessee  had  sown  it,  what  would 
be  the  consequence  to  the  lessee  ?  and  state  any  change  in  the  law  on 
this  point),  (b) 

A. — ^The  executors  of  the  tenant  for  life  are  entitled  to  the  crop,  as 
emblements.  If  the  tenant  for  life  had  leased  not  under  a  power  (c)  and 
the  lessee  had  sown,  the  lessee  would  be  (or  rather  would  formerly  have 
been)  entitled  to  the  crop  as  emblements.  For  the  14  &  15  Vict.  c.  25, 
has  made  an  alteration  in  regard  to  a  lessee  of  a  tenant  for  life  or  for  any 
other  uncertain  interest  of  a  farm  at  rack  rent,  by  compelling  such  tenant, 
on  the  determination  by  death  or  cesser  of  the  estate  of  his  landlord,'  to 
hold  over  until  the  expiration  of  the  then  current  year's  tenancy  (paying 

(a)  Nor  does  it  apply  to  the  purchaser  of  a  life  ioterest  in  the  advowson,  who  may 
present  himself :  (see  iVtUsh  ▼.  Bithop  of  Lincobt,  44  L.  J.,  244.) 

(6)  This  qoestion  is  answered  by  the  aboye  :  What  change  has  recently  been  made 
in  the  law  with  respect  to  claims  for  emblements,  where  tenancies  determine  by  the 
4eath  of  the  landlord,  snch  landlord  being  tenant  for  life  ? 

(c)  Or  under  statutory  authority. 


00PYH0LD8.  223 

Tent)  instead  of  taking  emblements,  no  notice  being  necessary  to  end  the 
occupation  :  (see  sect.  1 ;  Will.  B.  P.  28,  13th  edit.) 

Q. — State  the  legal  rule  or  maxim,  as  quoted  by  Blackstone  applicable 
to  the  executors  of  a  tenant  for  life  claiming  emblements. 

A, — ^The  maxim  is,  "Actus  Dei  nemini  facit  injuriam  :"  (2  Bl.  0.  122  ; 
stated  1  St.  0.  256,  8th  edit.)  But  if  a  tenant  for  life  determine  his  own 
tenancy,  he  is  not  entitled  to  emblements. 

Q. — ^When  is  a  tenant  at  will,  or  tenant  at  sufferance,  on  the  termination 
of  his  tenancy  entitled  to  emblements  ?  and  has  the  tenant  any  time  allowed 
him  to  take  them,  and  what  ? 

A, — ^If  the  tenant  at  will  sows  the  land,  and  before  the  crop  is  ripe  the 
landlord  puts  him  out,  he  is  then  entitled  to  emblements,  and  the  tenant 
is  to  have  ingress,  egress,  and  regress  of  the  land  for  a  reasonable  time, 
to  cut  and  carry  away  the  corn,  &o.  But  it  is  otherwise  if  the  tenant 
determines  the  tenancy ;  a  tenant  at  sufferance  is  not  entitled  to  emble- 
ments :  (Co.  Litt.  55  ;  Richardson  y,  Langridge,  L.  C.  Gonv.  13,  in  notes  ; 
Will.  E.  P.  390,  13th  edit.) 


COPYHOLDS. 


Question. — ^What  are  copyhold  estates,  and  their  most  common  incidents 
or  qualities  ? 

Answer. — Copyhold  estates  are  estates  holden  by  copy  of  court-roll,  and 
in  construction  of  law,  <xt  the  will  of  the  lord  of  the  manor  to  which  they 
belong,  according  to  the  custom  of  that  manor.  Their  common  incidents 
or  qualities,  are  fines,  rents,  heriots,  and  suit  of  court,  escheat  and  for- 
feiture to  the  lord,  and  his  right  to  the  mines,  and  minerals,  and  timber, 
the  tenant's  limited  power  of  leasing,  and  their  peculiar  mode  of  transfer : 
(Will.  E.  P.  pt.  8,  chaps.  1,  2 ;  1  St.  C.  ch.  22.) 

Q. — Explain  the  origin  of  copyholds,  and  by  what  statute  was  the 
further  creation  of  manors  prohibited  ? 

A. — Copyholds  are  said  to  spring  from  the  ancient  tenure  of  villeinage, 
which  was  originally  absolutely  at  the  lord's  will,  and  the  services  rendered 
in  respect  thereof  were  of  the  basest  kind  ;  but  the  holding  has,  by  imme- 
morial usage,  grown  into  a  customary  right,  and  the  services  have  been 
commuted  into  money  payment.  The  further  creation  of  manors  was 
prohibited  by  the  statute  Quia  emptores  (18  E^w.  1) :  (Scriv.  Cop.  2,  3,  32, 
^,  5th  edit.)  (a) 

Q.*~What  led  to  the  passing  of  the  statute  Quia  emptores,  and  what 
was  the  effect  of  the  statute  ? 

A. — The  evils  arising  from  subinfeudation  led  to  the  passing  of  this 
statute,  which  stopped  that  practice  by  enacting  that  it  should  be  lawful 
to  every  freeman  to  sell  at  his  own  pleasure  his  lands  and  tenements,  but 
that  the  feoffee,  the  purchaser,  shoidd  hold  the  same  of  the  chief  lord  of 

(a)  Thifl  quMtion  is  answered  by  the  above :  Oan  a  freeholder  ooiiBtitate  part  of 
hie  estate  a  manor  ?    Give  the  xeason  for  your  answer. 
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the  fee  by  the  same  services  and  customs  as  feoffor  held  them :  (Will* 
B.  P.  18,  13th  edit.) 

Q. — State  the  difference  between  freehold  and  copyhold  estates  f 
A, — They  differ  in  regard  to  the  estate  itself :  thus— (1),  copyholds  are- 
technically  held  at  the  lord's  will ;  (2),  the  tenants  cannot  commit  waste, 
as 'the  mines,  &c.,  belong  to  the  lord ;  (3),  they  cannot  lease  the  land  for 
more  than  a  year  without  the  lord's  license  or  a  custom;  (4),  they  are 
subject  to  quit-rents,  fines,  and  heriots ;  whereas  incidents  numbered  1,  2, 
and  3,  do  not  attach  to  freeholds,  and  rarely  those  numbered  (4),  with  the- 
exceptions  of  an  occasional  quit-rent,  and  stUl  less  occasional  heriot ;  (5), 
they  differ  in  their  title  and  mode  of  transfer,  which  we  need  not  here 
particularise :  (1  St.  0.  626,  ^.,  8th  edit.) 

Q. — ^Distinguish  the  following  forms  of  tenure  under  a  manor  (a)  a  free- 
hold, (b)  a  customary  freehold,  (c)  a  copyhold. 

A, — In  freehold  lands  of  a  manor  the  freehold  is  in  the  tenant,  who  owns 
therefore  the  timber  and  minerals,  the  tenants  hold  and  possess  their  own 
lands  in  fee  subject  only  to  the  services  due  to  their  lord :  (see  Wms.  on 
Seisin,  p.  49.) 

In  customary  freeholds  the  freehold  is  in  the  lord,  who  owns  the  timber 
and  minerals,  and  the  estate  is  held  by  copy  of  court-roll  according  to  the 
custom  of  the  manor,  but  not  at  the  will  of  the  lord :  {lb.) 

Whilst  copyholds  in  addition  are  held  at  the  will  of  the  lord. 

Q. — What  is  a  heriot  ?  claimable  by  whom,  from  whom,  and  when  ? 

A. — A  }ieriot  is  the  best  beast  or  other  chattel  which,  by  the  custom  of 
some  copyhold  manors,  the  lord  has  a  right  to  seize  on  the  death  or 
alienation  of  his  tenant ;  but  most  usually  on  his  death.  However,  the 
right  of  the  lord  is  now  confined  to  such  a  chattel  as  the  customary  law 
will  enable  him  to  take :  (Scriv.  Cop.  254,  &c.,  5th  edit. ;  Will.  B.  P.  868, 
13th  edit. ;  1  St.  0.  629,  8th  edit.) 

Q. — What  is  the  meaning  of  "  copyhold — ^fine  arbitrary  "  as  descriptive 
of  the  tenure  of  Blackacre  ?  and  what  is  the  practical  effect  of  such 
tenure  ?  (a) 

A. — A  fine  due  in  respect  of  copyholds  is  said  to  be  arbitrary  when  the 
sum  payable  depends  upon  the  will  and  pleasure  of  the  lord  or  other 
person  having  a  right  to  assess  it.  But  two  years'  improved  value  of  the 
land  (after  deducting  quit-rent)  has  been  in  practice  decided  to  be  a  reason- 
able fine  on  alienation  or  descent,  and  no  more  is  allowed  to  be  taken 
except  under  particular  circumstances :  (1  St.  0.  221,  627, 8th  edit. ;  Will. 
B.  P.  358,  13th  edit. ;  Scriv.  Oop.  219,  220,  223,  5th  edit.) 

Q. — ^By  what  assurance  or  assurances  does  a  copyholder  pass  his  estate 
to  a  purchaser  or  mortgagee,  and  is  there  any  and  what  difference  in  the 
form  of  assurance  to  a  purchaser  or  a  mortgagee  ?  {b) 

A, — A  copyholder  passes  his  estate  to  a  purchaser  by  surrendering  it  to 

(a)  Also  asked  thas:  Where  by  the  ancient  custom  of  a  manor  the  fines  are 
arbitrary,  is  there  any  limit  to  the  amount  of  fine  which  the  lord  can  enforce  ? 

(6^  Also  asked  thus :  In  the  case  of  a  purchase  of  copyhold  property,  what  acta  are- 
required  to  vest  the  estate  in  the  purchaser? 
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the  lord,  who  regranis  it  to  tlie  purcHaser  on  his  subsequent  admittance 
as  tenant  to  the  lord.  A  mortgage  of  copyholds  is  effected  by  surrender, 
in  the  same  manner,  but  subject  to  a  condition  that,  on  payment  by  the 
mortgagor  to  the  mortgagee  of  the  money  lent,  together  with  interest,  on 
a  given  day,  the  surrender  shall  be  void.  The  mortgagee  is,  however, 
seldom  admitted,  until  he  wishes  to  enforce  his  security,  on  account  of 
bis  admission  involving  the  payment  of  a  fine,  &c. :  (see  Will.  H.  P.  352, 
375,  533,  13th  edit.)  (a) 

Q. — What  is  the  position  of  a  trustee  in  bankruptcy  with  regard  to 
copyhold  hereditaments  forming  part  of  the  bankrupt's  estate  ? 

A. — The  trustee  need  not  be  admitted,  but  may  deal  with  them  in  the 
same  manner  as  if  they  had  been  surrendered  to  such  uses  as  the  trustee 
may  appoint,  and  any  appointee  of  the  trustee  shall  be  admitted  to  the 
property  accordingly :  (46  &  47  Vict.  c.  52,  s.  50  (4).) 

Q. — ^The  lord  of  a  manor  mortgages  it  in  fee,  and  afterwards,  pending 
the  security,  purchases  and  takes  surrender  to  himself  in  fee  of  copy- 
holds held  of  the  manor.  Will  the  mortgagee  have  the  benefit  of  then! 
as  security  for  his  mortgage  debt  ?     Give  a  reason  for  your  answer. 

A, — Yes ;  because  any  disposition  of  a  manor,  whether  by  way  of 
settlement,  mortgage,  or  devise,  will  carry  with  it  any  lands  held  of  the 
manor  that  shall  be  subsequently  purchased  by  and  surrendered  to  the 
lord  (Scriven  on  Copyholds,  8th  edit.,  p.  30);  and  moreover  a  mort- 
gagor must  not  diminish  the  security :  {King  v.  Lord  Yarborough,  3 
B.  &  0.  91.) 

Q. — Suppose  a  purchased  estate  to  be  copyhold,  at  whose  expense  is 
the  surrender  to,  and  also  the  admission  of,  the  purchaser  ? 

A, — In  the  absence  of  any  express  stipulation,  the  purchaser  is  liable 
to  the  payment  of  the  expense  of  the  surrender  and  of  his  own  admittance, 
and  the  fine  payable  thereupon  :  (see  Bug.  Gone.  V.  420 ;  Scriv.  Oop.  218, 
5th  edit.) 

Q. — If  the  vendor  contract  to  surrender  and  assure  a  cop/hold  estate 
at  his  own  expense,  is  he  bound  to  pay  the  lord's  fine  ? 

A. — ^No ;  the  title  is  perfected  by  the  admittance,  and  the  fine  is  not 
payable  till  afterwards :  (see  Sug.  Cone.  V.  420 ;  Scriy.  Cop.  218,  5th 
edit.) 

Q. — A.,  the  owner  of  a  copyhold  property  in  a  manor  where  the  custom 
of  Borough  English  prevails,  contracts  to  sell  it,  and  then  dies  without 
having  completed  the  sale,  leaving  several  sons,  and  a  will,  which,  however, 
is  inoperative  as  to  real  estate,  ^hat  must  be  done  to  give  a  good  title 
to  the  purchaser,  and  would  any  expense  caused  by  this  fall  upon  him  or 
upon  A.'s  estate ;  and  to  whom  should  the  purchase  money  be  paid,  and 
who  would  be  proper  parties  to  the  ultimate  surrender  to  the  purchaser  ? 

A, — ^The  estate  descends  to  the  youngest  son  (ante,  p.  182),  who  must 
be  admitted  and  surrender  to  the  use  of  the  purchaser.  The  purchase 
money  is  payable  to  the  executor,  who,  with  the  parties,  beneficially 
interested,  shotdd  join  in  the  usual  deed  of  covenant  for  title. 


(a)  A  deed  of  covenuiti  Invariably  accompanies  the  surrender  of  oopyhoMto,  either 
on  a  pnrehaea  or  mortgage. 

Q 
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The  fine  on  the  admittance  of  the  son  will  fall  on  A/s  estate ;  and  any 
other  expenses  occasioned  to  either  side  by  the  death  of  A.  wiU  have  to 
be  borne  by  that  side. 

Q. — ^Explain  the  meaning  of  the  phrase  "  customary  heir/'  and  give  an 
instance. 

A. — The  descent  of  an  estate  in  fee  simple  in  copyholds  is  governed 
by  the  custom  of  descent  which  may  happen  to  prevail  in  the  manor  ;  in 
some  the  custom  of  gavelkind  prevails  and  in  others  that  of  Borough 
English.  The  phrase  ''  customary  heir "  means,  therefore,  the  person 
who,  under  the  particular  custom  prevailing  in  such  manors,  or  in  the 
case  of  freeholders  subject  to  such  customs,  is  the  heir,  as  distinguished 
from  the  heir  under  the  Inheritance  Act. 

Q. — ^A.,  in  1840,  purchased  the  manor  of  Stoke,  and  died  intestate^ 
whereupon  the  manor  descended  to  his  son  B.,  who  purchased  the  copy- 
hold lands  of  one  of  the  tenants  of  the  manor,  and  died  intestate.  Who 
will  be  the  stock  of  descent  for  the  land  purchased  by  B.,  and  why  ? 

A, — The  copyhold  lands  being  conveyed  to  the  lord  of  the  manor,  the 
copyhold  tenure  was  extinguished,  but  the  lands  continued  to  be  and 
would  pass  as  part  of  the  manor  {St.  Paul  v.  Dudley  and  Ward,  15  Yes. 
167);  consequently,  as  on  B.'s  decease  A.  would  be  the  stock  of  descent 
for  the  manor,  he  would  also  be  so  for  the  land  purchased  by  B. 

Q. — Sir  John  Ohudleigh  granted  the  manor  of  Hescot  to  trustees  and 
their  heirs  to  the  use  of  William  Dillon  for  ten  years,  with  remainder  to 
the  use  of  Bichard  Ohudleigh,  his  heirs  and  assigns  for  ever.  Can  you 
find  any,  and  what,  fault  with  these  limitations  ? 

A. — These  limitations  are  unobjectionable. 

Q. — ^A.,  being  a  surrenderee  of  copyhold  estate,  but  not  admitted, 
assigns  his  interest  to  B.  Is  the  lord  compellable  to  admit  B.  on  payment 
of  a  single  fine ;  and  how  would  the  case  stand  if,  instead  of  a  surrender 
to  A.,  there  had  only  been  a  covenant  to  surrender  ? 

A, — In  the  first  case  put  A.  must  be  admitted  and  complete  his  title 
before  he  can  pass  a  good  title  to  B.,  and  in  such  a  case  a  double  fine 
would  be  due.  If  there  had  only  been*  a  covenant  to  surrender  to  A.,' 
and  he  assigns  that  interest  to  B.,  B.  may  call  upon  A.'s  vendor  to 
surrender  to  him,  and  of  course  only  one  fine  is  due,  as  there  is  only  one 
admittance :  (see  1  St.  0.  628  and  note,  8th  edit. ;  ^criv.  Cop.  117,  144, 
199,  5th  edit.) 

Q. — Describe,  generally,  the  nature  of  customary  freeholds. 

A. — ^These  are  a  peculiar  species  of  copyholds  diiefiy  prevailing  in  the 
north  of  England.  The  freehold  and  fee  are  both  in  the  lord ;  but  they 
are  riot  held  at  his  will  as  copyholds  are.  In  general,  however,  their 
incidents  are  similar  to  those  of  common  copyholds;  thus,  the  tenant 
cannot  grant  a  lease  without  his  lord's  licence :  (Go.  Cop.  s.  32 ;  WiU. 
E.  P.  356,  13th  edit.) 

Q. — ^Describe  how  customary  freeholds  are  conveyed  inter  vivos. 
A, — Oustomary  freeholds  are  conveyed  in  some  cases  by  deed  of  grant, 
instead  of  by  surrender ;  to  complete  the  title,  however,  the  tenant  must 
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be  admitted ;  so  they  may  be  transferred  by  bargain  and  sale  and  admit- 
tance :  {see  Burt.  Oomp.  pi.  1283  ;  Scriv.  Cop.  414,  &c.,  5th  edit.) 

Q. — ^Is  there  any  mode  by  which  a  testator  seised  of  copyhold  estate, 
jmd  intending  that  it  shocdd  be  sold  after  his  decease,  can  avoid  the 
necessity  of  the  admittance  of  the  trustees  of  his  will  and  the  payment  of 
«  fine  by  them  before  a  sale  can  be  efifected,  and,  if  so,  how  ?  (a) 

A. — ^Instead  of  devising  the  copyhold  estate  to  trustees  to  sell,  the  will 
should  contain  a  mere  direction  that  the  trustees  should  sell  the  estates, 
as  by  so  doing  the  purchaser  will  be  at  once  admitted,  and  the  fine  and 
expense  of  the  admittance  of  the  trustees  will  be  avoided.  This  mode, 
however,  is  only  applicable  where  the  copyholds  are  to  be  sold  immediately 
after  the  testator's  death :  (Scriv.  Cop.  234,  5th  edit. ;  Will.  B.  P.  380, 
18th  edit.) 

Q. — ^If  copyholds  are  devised  to  three  trustees,  how  is  the  fine  on  their 
admittance  calculated  ? 

A, — ^Trustees  being  joint  tenants,  pay  but  one  fine.  But  the  fine  would 
be  calculated  thus  :  two  years'  value  for  the  first  life,  half  of  that  on 
the  second,  and  half  of  that  sum  on  the  third  :  (Scriv.  Oop.  220,  222, 5th 
edit.) 

Q. — ^A  devisee  of  copyhold  estate  dies  without  being  admitted.  Will  a 
devise  by  him  operate  to  pass  it,  and  under  what  authority  ? 

A. — A  devisee  of  copyhold  estate  is  empowered  to  devise  his  interest 
although  not  admitted  by  the  1  Vict.  c.  26,  s.  3  :  (Will.  E.  P.  378,  13th 
edit. ;  But.  Oomp.  pi.  1289,  n.) 

Q. — What  is  requisite  to  be  done  by  a  devisee  of  copyholds  to  complete 
bis  title  ? 

A, — ^He  must  deliver  a  copy  of  the  will  to  the  lord,  or  his  steward,  or 
deputy,  which,  without  presentment,  is  sufficient  to  authorise  its  entry  on 
the  court  rolls,  and  the  admittance  of  the  devisee,  without  a  court  being 
held ;  (Will.  E.  P.  378,  13th  edit.) 

Q. — Give  the  mode  of  creating  and  transferring  equitable  interests  in 
copyholds  on  sale  or  mortgage  ? 

A. — Although  copyholds  are  not  within  the  Statute  of  Uses,  an 
equitable  interest  may  be  created  by  suri'endering  them  to  the  use  of 
trustees,  as  joint  tenants,  upon  such  trusts  as  will,  in  equity,  effect  the 
settlement  required.  The  trustees  are  thus  tenants  to  the  lord,  and  have 
the  legal  estate.  The  cestui  que  trust,  therefore,  cannot  surrender  his 
tenancy,  as  he  has  not  got  one,  but  he  may  assign  his  interest  by  deed. 
To  this  rule,  married  women  and  tenants  in  tail  form  an  exception ;  for 
the  former  may  transfer  their  interest  by  surrender  or  deed,  and  the 
latter  may  bar  the  entail  by  the  like  means :  (Will.  E.  P.  381,  &c.,  Idth 
edit.) 

Q. — If  copyholds  were  devised  to  a  trustee  upon  trust  for  A.  for  life, 
and  after  his  death  to  B.  absolutely,  and  B.  should  sell  his  remainder,  by 


(a)  Also  asked  thna  :  In  making  the  will  of  a  testator  who  has  both  freeholds  and 
copyholds  which  he  wishes  on  hia  death  to  he  sold  and  divided  amongst  his  family, 
ia  there  any  and  what  coarse  to  be  taken  as  to  the  copyholds  preferable  to  a  devise  to 
tmsteee  upon  tmst  to  sell,  and  if  so,  why  preferable  ? 

Q  2 
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what  assnrance  should    the   property  be  conveyed   to  a  purchaser,  the 
trustee  having  been  admitted  ? 

A, — ^By  deed  of  assignment  for  B.  has  only  an  equitable  estate  in 
remainder ;  he  cannot,  therefore,  surrender  his  interest.  The  purchaser 
should,  in  addition  to  the  assignment,  obtain  a  covenant  from  B.  that  he 
will  surrender  the  legal  estate  when  he  obtains  it,  or  get  the  trustee  to  do 
so  on  A/s  death.  The  title  being  eventually  completed  by  admittance : 
(see  Scriv.  Cop.  144,  5th  edit.) 

Q. — ^What  is  the  effect  of  grants  of  copyholds  made  by  a  person  who, 
having  been  tenant  pur  autre  vie  of  a  manor,  holds  over  after  death  of  the 
cestui  que  vie,  and  so  becomes  tenant  at  sufferance  ?     Give  reasons. 

A. — The  grants  may  be  avoided  after  the  recovery  of  possession  by  the 
rightful  lord.  For  whatever  estate  the  lord  may  have  in  the  manor  he 
must  be  legitimus  daminus pro  tempore:  {Hous  v.  Artois,  2  Leo.  45  ;  s.  c„ 
Ow.  28 ;  8.  c.  Mo.  236  ;  see  Scriv.  Oop.  72,  78,  5th  edit.) 

Q. — A  person  having  no  right  in  a  copyhold  is  admitted  tenant  by  the 
lord ;  what,  if  any,  act  by  the  person  having  the  right  will  perfect  the 
title  of  the  persons  admitted  ? 

A. — ^If  the  person  having  a  right  to  be  admitted  releases  that  right  to 
the  person  who  has  been  wrongfully  admitted,  and  who  is  in  possession, 
it  will  operate  as  an  extinguishjnent  of  such  right :  (see  Go.  Gop.  8.  36 ; 
Scriv.  Go.  131,  5th  edit.) 

Q. — ^Of  what  tenure  will  an  allotment  under  an  Indosure  Act,  made 
in  respect  of  a  copyhold  estate,  be,  supposing  the  Act  to  be  silent  in  this 
respect  ? 

A, — ^An  allotment  in  respect  of  copyhold  lands,  if  made  under  the 
Gommons  Inclosure  Act  (8  &  9  Vict.  c.  118),  will  be  of  copyhold  tenure 
unless  otherwise  specified  (s.  94),  and  by  17  &  18  Vict.  c.  97,  s.  8,  the 
same  is  enacted  with  respect  to  copyhold  rights ;  formerly  it  was  of  free- 
hold tenure :  (see  Burt.  Gomp.  pi.  1258,  n.) 

Q. — ^To  whom,  in  the  absence  of  any  special  custom  to  the  contnuy, 
belong  the  timber  and  minerals  upon  and  imder  the  waste  land  of  a 
copyhold  manor,  and  to  whom  the  timber  and  minerals  under  copyhold 
lands? 

A, — ^To  the  lord  in  each  case  ;  but  as  to  the  copyholder's  land,  the 
lord  cannot  come  upon  it  to  work  the  mines  or  to  cut  the  timber  without 
the  tenant's  consent :  (see  Will.  B.  P.  355,  13th  edit. ;  Scriv.  Gop.  293, 
802.) 

Q. — Gould  the  court  (equity  division)  make  a  decree  for  partition  of 
copyhold  estate  as  of  freehold,  and  under  what  authority  ? 

A. — ^Yes,  under  the  authority  of  the  statute  4^5  Vict.  c.  25,  s.  85. 

Q. — Gan  the  lord  "approve"  part  of  the  wastelands  of  the  manor;  and, 
if  so,  under  what  law  and  to  what  extent,  and  subject  to  what  restrictions, 
if  any  ? 

A, — Under  the  statute  of  Merton  (20  Hen.  3,  o.  4)  every  lord  may 
inclose  or  "  approve  "  against  common  of  pasture  so  much  of  the  wastes 
as  he  pleases,  provided  he  leaves  a  sufficiency  of  oommoai  for  the  tenants : 
(1  St.  G.  654,  8th  edit. ;  Scriv.  Gop.  373,  5th  edit) 
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Q. — ^What  leases  can  a  copyhold  tenant  make  : 

A, — He  can  only  grant  a  lease  of  the  lands  for  one  year ;  and  a  demise 
for  a  longer  term  would  cause  a  forfeiture  to  the  lord^  unless  authorised 
by  him,  or  by  a  special  custom  of  the  manor  :  (Will.  B.  P.  355, 18th  edit. ; 
40  &  41  Vict.  c.  18,  8.  56 ;  45  &  46  Vict.  c.  38,  s.  14.) 

Q. — Can  copyholds  be  entailed,  and  by  what  means  f 
A. — ^The  statute  De  Danis  does  not  apply  to  copyholds  :  therefore  they 
can  only  be  entailed  when  there  is  a  custom  to  that  effect.  In  manors  in 
which  there  is  no  custom  to  entail,  a  gift  of  copyhold  estate  to  a  man  and 
the  heirs  of  his  body  will  give  him  an  estate  aualogous  to  a  fee  simple 
conditional,  which  a  freeholder  would  have  acquired  under  such  a  gift 
before  the  passing  of  the  statute  De  Bonis :  (Scrip.  Cop.  44,  to.,  5th  edit.  ; 
Will.  fi.  P.  362,  13th  edit.) 

Q. — State  the  mode  of  barring  legal  and  equitable  estates  tail  in  copy- 
hold lands,  and  the  mode  in  which  the  protector  of  a  settlement  may  give 
his  consent  to  a  copyholder  barring  his  estate  tail  whether  legal  or 
equitable. 

A, — ^A  legal  entail  in  copyholds  must  be  barred  by  surrender ;  but  if  the 
entail  be  equitable  then  it  may  be  barred  either  by  surrender  or  deed.  The 
surrender  or  deed  requires  no  enrolment,  except  an  entry  on  the  court  rolls 
of  the  manor,  (a)  If  the  protector  consents  by  deed,  it  must  be  executed 
either  at  the  time  or  before  the  surrender  is  made,  and  be  entered  on  the 
court  rolls.  If  the  consent  is  not  given  by  deed  it  must  be  given  to  the 
person  taking  the  surrender,  barring  the  entail :  (see  3  &  4  Will.  4,  c.  74, 
88.  50-54 ;  Wm.  B.  P.  364,  13th  edit.) 

Q. — ^What  powers  of  alienation  are  possessed  by  tenants  in  tail  of  copy- 
holds held  of  manors  (a)  in  which  there  is  a  custom  to  entail ;  and  (b)  in 
which  there  is  no  custom  ? 

A, — (a)  The  3  &  4  Will.  4,  c.  74,  now  provides  in  this  case  a  simple 
conveyance  by  surrender  instead  of  the  old  cumbrous  machinery  of  a 
customary  recovery,  or  a  forfeiture  and  regrant. 

(b)  A  tenant  in  tail  where  there  is  no  custom  to  entail  has  an  estate 
analogous  to  the  fee  simple  conditional  which  a  freeholder  would  have 
acquired  under  such  a  gift,  before  the  passing  of  the  statute  De  Donis, 
Before  he  has  issue  he  will  not  be  able  to  alien  more  than  his  life  estate, 
but  after  issue  is  bom  to  him  he  may  alienate  the  whole  estate :  (Wms. 
B.  P.  361-3,  13th  edit.) 

Q. — ^Explain  in  a  familiar  manner  the  services  rendered  in  respect  of 
copyholds,  and  to  whom  ;  and  the  reasons  for  the  general  discontinuance 
and  commutation  of  such  services  into  money  payments. 

A. — The  services  were  rendered  to  the  lord  of  the  manor,  and  consisted 
of  fines,  heriots,  rents,  reliefs,  and  customary  services ;  also  the  lord's 
interest  in  the  timber  growing  on  the  copyhold  lands.  The  reasons  for 
iheir  discontinuance  were,  that  they  were  found  inconvenient  to  the  oop^  - 

(a)  The  deed  moat,  however,  be  entered  on  the  court  rolls  of  the  numor  within  six 
monUis  after  the  execution  of  the  deed :  iHoMywood  ▼.  FoaUr^  4  L.  T.  Rep.  N.  S. 
786 ;  9  W.  R.  863.) 
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hold  tenant,  and  witboat  any  sufficient  corresponding  advantage  to  the 
lord:  (Will.  B.  P.  367,  13th  edit.) 

Q. — Can  the  lord  of  a  copyhold  manor  be  compelled  to  enfranchise  f  If 
so,  in  what  case  and  by  whom ;  and  how  are  the  expenses  of  the  enfran- 
chisement to  be  borne  ? 

A. — By  the  15  &  16  Vict.  c.  51,  it  is  provided  that  at  any  time  after 
the  next  admittance  to  any  lands  on  or  ajler  the  1st  July,  1853,  either  the 
lord  or  tenant  may  compel  enfranchisement :  (see  sects.  1,  30.)  And  the 
21  &  22  Vict.  c.  94,  enacts  that  any  lord  or  tenant  of  any  lands,  to  which 
the  last  admittance  took  place  before  the  1st  July,  1853,  may  compel 
enfranchisement ;  but  before  the  tenant  can  do  so,  he  must  pay  or  tender 
such  a  fine,  &c.,  as  would  be  due  on  admittance  or  death,  and  two-thirda 
of  the  stewards*  fees  thereon.  The  party  wishing  to  enfranchise  gives 
notice  to  that  effect  to  the  other.  The  consideration  to  be  paid  to  the 
lord  for  such  enfranchisement  (unless  agreed  to  the  contrary)  is  to  be 
ascertained,  under  the  direction  of  tbe  copyhold  commissioners,  upon  a 
valuation  to  be  made  as  pointed  out  by  the  Act,  to  which  the  student  ia 
referred,  (a)  The  award  of  enfranchisement  is  then  made,  and  the  cost 
thereof  is  to  be  borne  by  the  party  requiring  it :  (15  &  16  Vict.  c.  51.) 

Q. — ^What  elements  of  value  are  taken  into  account  in  arriving  at  the 
consideration  money  to  be  paid  for  the  enfranchisement  of  copyholds  ? 

A, — By  15  &  16  Vict.  c.  51,  s.  16,  in  making  any  valuation  under  this 
Act,  the  valuers  shall  take  into  account  the  facilities  for  improvement, 
customs  of  the  manor,  fines,  heriots,  reliefs,  quit  rents,  chief  rents,  escheats, 
forfeitures,  and  all  other  incidents  whatever,-  of  copyhold  or  customary 
tenure,  and  all  other  circumstances  affecting  or  relating  to  the  land  which 
shall  be  included  in  such  enfranchisement,  and  all  advantages  to  arise 
therefrom,  and  shall  make  due  allowance  for  the  same. 


HUSBAND  AND  WIFE— DOWEB,  &o. 

Question, — ^What  are  the  rights  of  a  husband  with  respect  to  his  wife'ff 
freehold  and  copyhold  estates? (6) 

Answer. — ^Where  married  before  1883  all  the  real  estate  of  the  wife  in 
possession,  or  accrued  to  her  before  that  date,  and  not  settled  to  her  separate 
use,  is  by  law  vested  in  the  husband  and  wife  during  the  coverture  in 

(a)  The  efiFect  of  it,  however,  is  that  when  the  rights  to  be  compnted  coneiet  of 
heriots,  &c.,  at  fixed  rates,  or  if  the  land  be  rated  to  the  poor-rate  at  less  than  20/. 
per  annnm,  the  vainer  is  to  be  appointed  by  justices  at  petty  session  held  in  the  diri- 
sion  in  which  the  manor  is  situate ;  but  in  other  cases  by  valuers,  one  appointed  by  the- 
lord,  the  other  by  the  tenant  The  commissioners  have  power  to  award  enfranchise- 
ment on  the  terms  of  the  valuation,  and  may  confirm  the  same,  which  confirmation  is 
to  have  the  effect  of  a  deed  of  enfranchisement  under  the  provisions  of  the  Copyhold 
Acts,  and  the  award  of  enfranchisement  under  the  seal  of  the  Oommissioners  is  made 
conclusive  evidence  of  tbe  lord's  right  to  enfranchise.  The  consideration  may  be 
charged  upon  the  land,  as  may  also  the  expenses,  the  latter  to  be  discharged  by 
periodical  payments  not  exceeding  fifteen  years ;  and  the  charges  so  made  are  to  be 
a  first  charge  on  the  land,  having  priority  over  all  charges,  mortgages,  and  incum- 
brances whatsoever,  except  tithe  commutation  rentcharges,  and  charges  for  drainage 
under  the  statute  for  that  purpose. 

(6)  This  question  has  also  been  asked  in  the  Oommon  Law  Dirision. 
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right  of  the  wife.  The  husband  is  entitled  to  the  profits  and  manage- 
ment, and  may  lease  it  for  twenty-one  years,  which  will  bind  the  wife  and 
her  representatives ;  bat,  subject  to  this,  he  cannot  convey  or  charge  the 
lands  for  any  longer  period  than  while  his  own  interest  continues.  The 
husband  is,  under  cei'tain  circumstances  (see  post),  entitled  to  hold  the 
wife's  land  after  her  death  as  tenant  by  the  curtesy :  (see  2  St.  0.  262, 
et  seq,,  8th  edit.)  If  married  since  1882,  the  husband  is  (apart  from  any 
settlement)  only  entitled  to  curtesy. 

The  above  remarks,  subject,  however,  to  particular  custom,  apply  to 
copyholds :  (see  L.  T.  p.  490,  Aug.  10,  1861.) 

Q. — ^Who  is  entitled  to  receive  and  give  a  discharge  for  a  legacy  given 
by  a  testator  who  died  in  1882  to  a  woman  married  at  the  time  of  his 
death,  the  legacy  not  being  for  her  separate  use,  and  not  having  become 
payable  till  this  year  ? 

A, — ^As  the  legacy  had  accrued  before  45  &  46  Vict.  c.  75  (see  sect.  5), 
the  husband  would  be  the  proper  person  to  give  a  receipt,  unless  the 
legacy  was  under  200/.,  when,  by  sect.  7  of  the  Married  Women's  Property 
Act,  1870,.  the  wife,  if  married  after  9  th  August,  1870,  alone  could  give 
a  good  receipt. 

Q. — What  were  the  most  important  alterations  made  in  the  law  as  to 
the  property  of  married  women  by  the  Married  Women's  Property  Acts, 
1870  and  1874? 

A. — ^By  83  &  34  Vict.  c.  93,  all  wages  and  earnings  subsequent  to  the 
Act  are  made  separate  estate,  and  her  investments  in  savings  banks,  and  the 
funds,  fully  paid  up  shares,  or  stock  in  a  joint-stock  company,  and  friendly 
and  benefit  societies,  &c.,  may  be  registered  as  separate  estate.  Her  receipt 
alone  is  a  good  discharge  for  the  above,  and  she  may  maintain  an  action 
for  the  same  in  her  own  name.  With  respect  to  a  woman  married  after 
the  Act,  personal  property  to  which  she  shall  become  entitled  as  next  of 
kin  or  one  of  the  next  of  kin  of  an  intestate,  or  any  sum  of  money  not 
exceeding  200/.  under  any  deed  or  will,  shall  belong  to  her  for  her  separate 
use,  and  also  the  rents  and  profits  of  real  estate  descending  to  her  (subject 
to  any  settlement  affecting  the  same) ;  but  a  husband  shall  not  by  reason 
of  any  marriage  between  the  commencement  of  this  Act  and  July  30, 
1874,  be  liable  for  the  debts  of  his  wife  contracted  before  marriage, 
but  her  separate  estate  remains  liable,  and  provision  is  also  made  for  in- 
suring her  own  or  husband's  life  for  her  separate  use.  By  37  &  38  Vict. 
c.  59,  a  husband  married  after  that  Act  is  liable  for  his  wife's  debts  and 
liabilities  before  marriage  to  the  extent  that  her  property  has,  or  might 
with  reasonable  diligence  have,  been  received  by  him.  Both  these  Acts  are 
now  repealed,  except  as  to  rights  acquired  thereunder  by  45  k  46  Vict.  o.  75. 

Q- — What  interest  and  power  does  the  husband  take  in  and  over  the 
following  property  of  the  wife  :  her  personalty  in  possession,  her  chattels 
real,  her  choses  in  action  f  and  what  effect  has  the  death  of  husband  or 
wife  on  this  interest  ?  (a) 

(a)  Also  asked  thus :  A  lady  possessed  of  personalty,  and  with  ▼arious  debts  owing 
to  her,  marries :  what  interest  does  the  husband  acquire  by  the  marriage  in  and  over 
the  personalty  and  debts  owing  respectively,  during  the  coverture,  or  in  the  event  of 
his  snrriving  her? 
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A, — Formerly,  if  not  settled  to  her  separate  use,  the  wife's  personal 
chattels  in  possession  belonged  to  the  husband  absolutely,  with  the 
exception  of  her  paraphernalia. 

Her  chattels  real  he  became  possessed  of  by  marriage  in  her  right,  and 
he  was  entitled  not  only  to  the  profits  of  them,  but  he  might  also  dispose 
of  them  as  he  pleased  during  the  coverture,  and  they  were  liable  for  his 
debts ;  and  if  he  survived  her,  they  were  absolutely  his.  But  he  could 
not  devise  them  by  will ;  and  if  he  made  no  disposition  of  them  in  his 
lifetime,  and  she  survived  him,  they  went  to  her,  and  not  to  his  executors. 

The  wife's  choses  in  action  did  not  become  the  husband's  until  he 
reduced  them  into  possession ;  and  if  he  died  before  this  was  done,  they 
remained  to  the  wife;  so,  if  she  died  before  he  had  reduced  them  into 
possession,  they  formed  part  of  her  estate,  to  which  the  husband  was 
entitled  to  administer,  and  so  became  the  owner  thereof,  subject  to 
payment  of  her  debts :  (see  2  St.  0.  262,  et  seq.,  8th  edit.)  But  now, 
by  the  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 
if  married  after  1882,  the  husband  will  not  be  entitled,  further  than  as 
administrator  on  his  wife's  death  intestate,  to  any  interest  in  these  classes 
of  property,  nor,  if  married  before  1883,  where  such  property  accrues  to 
the  wife  afterwards. 

Q. — What  claims  has  a  wife  upon  her  husband's  estate  in  case  of  his 
bankruptcy,  for  money,  part  of  her  separate  estate  lent  to  him  for  the 
purposes  of  his  trade  ? 

A, — She  is  only  entitled  to  claim  a  dividend  after  all  claims  of  other 
creditors  for  valuable  consideration  have  been  satisfied :  (45  ^  46  Vict, 
c.  76,  s.  3.) 

Q. — If  a  married  woman  is  entitled  to  money  secured  by  bond,  and  the 
husband  dies  in  her  lifetime  befoi^  the  amount  due  thereon  is  paid,  who 
becomes  entitled  thereto  ? 

A. — The  bond  being  a  chose  in  action  of  the  wife's  not  reduced  into 
possession  during  the  coverture),  it  survives  to  her :  (see  Chit.  Gont.  155, 
156,  11th  edit. ;  and  sttpra  as  to  effect  of  recent  legislation.) 

Q. — If  a  husband  and  wife  mortgage  the  leasehold  estate  of  the  wife, 
not  belonging  to  her  for  her  separate  use,  to  whom  will  the  equity  of 
redemption  belong  if  the  husband  survive  the  wife  ;  and  to  whom,  if  the 
wife  survive  her  husband  ? 

A, — ^Each  will  take  it  by  survivorship :  (see  2  Pow.  Mort.  714,  5th 
edit. ;  also  Clark  v.  Burgh,  9  Jur.  679.) 

Q. — An  English  woman  of  full  age,  possessed  of  two  leasehold  houses, 
marries  without  a  settlement,  her  husband  alone  mortgages  one  house  and 
sells  the  other,  receiving  the  mortgage  and  purchase  moneys  respectively ; 
he  then  dies  in  his  wife's  lifetime.  What  are  the  rights  (if  any)  of  ihe 
widow  to  or  against  the  mortgaged  house,  the  sold  house,  and  her 
husband's  estate  respectively  ? 

A, — ^The  husband  has  perfect  power  to  dispose  of  his  wife's  terms  of 
years,  if  not  separate  estate,  either  by  sale  or  mortgage.  The  equity  of 
redemption  in  the  mortgaged  house  survives  to  the  wife,  but  she  has  no 
claim  against  his  estate :  Csee  Will.  B.  P.  408,  Idth  edit.) 
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Q.^A.  pats  certain  railway  ebares  into  his  wife's  name,  but  continues 
to  reCeiye  the  dividends  both  during  his  wife's  lifetime  and  after  her 
decease.  On  his  death  can  the  executor  get  the  shares  transferred  into 
his  name,  and  how  ? 

A. — A/s  executor  must  first  take  out  administration  to  A.'s  wife's 
•estate,  when  he  can  obtain  a  transfer  of  the  sha'cs. 

Q. — If  a  man  purchases  stock  in  the  joint  names  of  himself  and  his 
wife,  what  power  of  disposition  over  it  has  he  in  his  lifetime  and  by  will  ? 
.  A. — If  a  man  purchases  property  in  the  joint  names  of  himself  and  his 
wife,  the  presumption  is  that  he  intended  an  advancement  to  his  wife, 
and  they  will  be  joint  tenants  during  their  joint  lives,  and  the  survivor 
can  dispose  of  it  by  deed  or  will.  In  the  case  of  stock,  however,  the 
Bank  of  England  allows  a  transfer  by  the  husband  alone  of  stock  standing 
in  the  joint  names  of  himself  and  wife. 

Q. — State  the  nature  and  principal  incidents  of  "  separate  estate." 
A, — Separate  estate  is  property  which  a  married  woman,  under  certain 
circumstances,  is  entitled  to  retain  for  her  separate  and  independent  use : 
(Holth.  L.  D.)  Its  principal  incidents  are  that  it  is  free  from  the  debts 
and  control  of  the  husband ;  but  the  wife  may  alone,  unless  prevented, 
assign  or  charge  it  with  her  debts.  It  may,  contrary  to  the  general  rule, 
be  rendered  inalienable  during  the  coverture :  (eee  Tullett  v.  Armstrong, 
1  Beav.  1  ;  Hubiie  v.  Tenant.  1  L.  0.  Eq.  894,  2nd  edit. ;  Taylor  v.  Meads, 
12  L.  T.  Bep.  N.  S.  6.) 

Q. — I  have  before  me  two  deeds  dated  in  1860.  Under  one  a  married 
woman  has  a  separate  reversionary  interest  in  land  settled,  with  a  power 
to  sell  and  re-invest  in  the  purchase  of  other  estates.  Under  the  other,  a 
married  woman  has  a  like  interest  in  land  held  upon  trust  for  sale  and 
conversion.  In  each  case  a  sale  has  been  made  and  the  purchase  moneys 
are  held  in  trust,  and  it  is  desired  to  effect  a  charge  on  them.  Must  the 
deed  of  charge  be  ackowledged  in  both  cases  or  in  one  only,  and  if  so, 
which  ?  Would  the  question  be  affected  by  the  deed  in  either  case,  being 
the  woman's  marriage  settlement  ?     Can  you  give  cases  ? 

A, — In  equity  a  married  woman  can  dispose  of  her  separate  estate  when 
the  alienation  is  not  restricted,  either  by  instrument  inter  vivos  not 
acknowledged  under  the  Fines  and  Recovery  Acts,  or  by  will :  (see  Lord 
Westbuiy's  judgment  in  Taylor  v.  Meads,  34  L.  J.,  N.  S.  203,  Chan.)  No 
acknowledgment  of  the  assignment  will  therefore  be  necessary  in  either 
case,  and  only  notice  to  the  trustees  in  the  latter,  (a) 

C2. — ^Advise  on  the  poweriB  of  alienation  by  deed  or  will  which  the  wife 
of  Sir  John  Plausible  has  over  the  following  property  belonging  to  her 
previous  to  1870 : 

(a)  A  reversionary  interest  in  a  sum  of  stock  passing  under  her  late 

aunt's  will. 

(b)  A  like  interest  in  15,000Z.  London  and  North- Western  Bailway 

Stock,  which  will  devolve  to  her  absolutely  on  her  husband's 

(a)  This  qneBtion  ifas  do  doubt  intended  to  test  the  8tadent*8  knowledge  of  con- 
venioOf  and  of  the  Act  20  &  21  Vict  o.  67,  bat  from  the  qneetion  being  improperly 
framed,  and  applying  only  to  aepaiate  use  property,  these  points  aie  immateriaL 
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death  under  the  provisions  of  the  settlement  made  on   their 
marriage, 
(c)  Oyer  an  estate  in  Middlesex,  devised  by  her  father  to  her  separate- 
use  in  fee  simple. 
(il)  Over  an  estate  in  the  same  county  which  desoended  to  her  as  heiress 

of  an  uncle  who  died  intestate. 
-4.— (a)  By  means  of  20.  &  21  Vict.  c.  57,  Lady  Plausible,  if  the  will 
was  made  after  1857,  may,  by  deed  executed  with  concurrence  of  her 
husband,  and  with  all  the  formalities  required  by  3  &  4  Will.  4,  c.  74, 
effectually  assign  her  interest  to  a  purchaser. 

(b)  The  Act  does  not  apply  to  interests  taken  under  her  marriage  settle-- 

ment,  so  Lady  P.  cannot  bind  herself  surviving  by  any  assign- 
ment of  this  stock. 

(c)  In  equity  Lady  P.  can  effectually  dispose,  either  by  will  or  deed  of 

the  estate  in  Middlesex  limited  to  her  separate  use :  (see  Taylor 
V.  Meads,  34  L.  J.  (Ch.)  203.) 
{d)  Here,  with  the  concurrence  of  her  husband,  and  with  the  formalities 
required  by  3  &  4  Will.  4,  c.  74,  Lady  P.  can  convey  the  fee  by 
deed — ^but  cannot  dispose  of  the  estate  by  will. 

Q. — ^What  purposes  were  served  by  the  mode  of  conveyance  called  a 
fine,  and  whence  did  it  derive  its  name  ?  How  are  the  like  purposes 
served  now  ? 

A. — A  fine  was  used  for  barring  an  entail  so  far  as  the  issue  were  con- 
cerned, but  it  did  not  affect  remainders  over  ;  it  was  also  used  by  married 
women  to  pass  their  interest  in  real  estate  ;  it  was  a  fictitious  action  com- 
menced and  then  compromised  by  leave  of  the  Court,  whereby  the  lands  in 
question  were  acknowledged  to  be  the  right  of  one  of  the  parties.  It  was 
called  a  fine  from  its  having  anciently  put  an  end  as  well  to  the  pretended 
suit  as  to  all  claims  not  made  within  a  year  and  a  day  afterwards — a 
summary  method  of  ending  all  disputes,  grounded  on  the  solemnity  and 
publicity  of  the  proceedings  as  taking  place  in  open  Court. 

Fines  were  abolished  by  the  Fines  and  Becoveries  Act  (3  &  4  Will.  4, 
c.  74).  An  estate  tail  is  now  barred,  so  far  as  the  issue  are  concerned,  by 
deed  enrolled  in  Chancery  within  six  months  of  execution,  without  the 
consent  of  the  protector,  whil&t  a  married  woman  conveys  her  interest  in 
real  estate  by  deed,  in  which'  her  husband  joins,  she  being  examined 
separately  from  her  husband  as  to  her  consent  thereto,  and  it  must  be 
acknowledged  before  a  judge  of  the  High  Court,  or  a  County  Court,  or 
a  commissioner  appointed  for  the  purpose.  A  memorandum  of  the 
acknowledgment  must  be  indorsed  on  the  deed,  and  no  certificate  of  it 
need  now  be  filed :  (see  Will.  R.  P.  49,  233,  13th  edit.,  and  45  &  46 
Vict.  c.  39.) 

Q. — In  what  cases  is  acknowledgment  of  deeds  relating  to  the  real 
estate  of  married  women  still  necessary,  and  how  is  the  mode  of  taking 
acknowledgments  simplified  ? 

A. — It  is  necessary  only  where  the  property  was  acquired  previously  to 
1883,  or  possibly  where  she  is  a  trustee.  One  commissioner  is  now 
sufficient  to  take  the  acknowledgment,  and  no  affidavit  or  certificate  is 
now  necessary.  The  memorandum  of  acknowledgment  signed  by  the 
commissioner  or  judge  being  all  that  is  required  :  (45  &  46  Vict.  c.  39» 
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s.  7.)  The  memorandum  mast  be  in  the  fonn  given  in  the  Bales  of 
December,  1882 :  (see  rr,  3,  4.) 

Q. — ^A.  and  B.  (two  spinsters)  were  tenants  in  common  in  fee  of  a  farm. 

A.  married  about  ten  years  ago,  B.  married  last  month  (January,  1884), 
and  both  their  husbands  are  liying.  By  what  means,  if  by  any,  can  the 
interests  of  A.  and  B.  in  the  farm  be  effectually  conveyed  to  a  purchaser, 
and  who  are  the  necessary  parties  to  the  oonveyanoe  ? 

A. — A.  and  her  husband  and  B.  are  the  necessary  parties,  and  most  join 
in  conveying  to  the  purchaser.  The  deed  must  be  acknowledged  by  A.  : 
(see  preceding  answer,  and  45  &  46  Vict.  c.  75.) 

Q. — ^How  can  a  married  woman  convey  her  copyhold  estates  ?  Dis- 
tinguish as  to  the  legal  and  equitable  estate  therein. 

A. — She  disposes  of  her  legal  interests  in  copyholds  by  surrender,  in. 
which  her  husband  joins,  she  being  examined  apart  from  her  husband  by 
the  steward  of  the  manor.  But  her  equitable  estate  therein  she  may  pass 
either  by  surrender  or  deed  acknowledged  :  (1  St.  0.  640,  8th  edit. ;  Will. 

B.  P.  377,  382,  13th  edit.)  If  the  property  came  to  her,  or  she  was 
married  after  1882,  she  can  dispose  of  it  as  &  feme  sole  :  (45  &  46  Vict. 
c.  75.) 

Q. — ^Does  the  statute  3  &  4  Will.  4,  c.  74,  apply  to  the  equitable  as 
well  as  to  the  legal  estate  of  a  married  woman,  or  to  leaseholds  for  years  ? 

A . — ^It  applies  to  both  legal  and  equitable  estates  :  (see  sect.  77  ;  but 
see  Tat/lor  v.  Meads,  to  the  effect  stated,  post.)  The  husband  may  alone 
absolutely  dispose  of  his  wife's  leaseholds  for  years ;  unless  they  belong  ta 
her  for  her  separate  use,  and  of  her  reversionary  leaseholds  if  there  is  a 
chance  of  their  falling  in  during  coverture :  {Donne  v.  Hart,  2  Buss.  & 
Myl.  363 ;  Will.  B.  P.  408,  13th  edit.) 

Q. — ^Land  is  given  to  such  uses  as  A.,  an  unmarried  woman,  should 
appoint,  and  in  default,  to  her  in  fee.  Can  a  good  title  be  made  by  A. 
after  marriage  without  the  concurrence  of  the  husband,  or  what  further 
is  necessary  to  complete  the  conveyance  ? 

A. — A  good  title  can  be  made  by  A.  without  the  concurrence  of  her 
husband,  by  exercising  her  power)  if  the  power,  at  the  time  it  is  exercised, 
is  valid  and  subsisting :  (1  Sug,  Pow.  184,  185,  194,  6th  edit.)  But  if 
the  power  should  have  become  suspended  or  extinguished  at  the  time  it 
is  attempted  to  be  exercised,  or  if  a  married  woman  having  also,  as  in  the 
case  put,  an  ownership  in  the  lands,  should  convey  them,  omitting  the 
formalities  of  the  power,  a  good  legal  title  cannot  be  made  without  the 
husband  joins  in  the  deed,  and  it  be  duly  acknowledged  by  the  wife :  (3 
&  4  Will.  4,  c.  74,  8.  78.)  If  the  land  was  given,  or  the  marriage  took 
place  after  1882,  she  can  dispose  of  it  as  skfeme  sole :  (45  &  46  Vict. 
c.  75.) 

Q. — State  in  detail  the  three  interests  which  married  women  may  pass 
by  a  deed  acknowledged  before  a  judge  or  commissioners. 

A. — 1.  She  may,  not  being  tenant  in  tail,  dispose  of  or  release  lands  of 
any  tenure,  or  money  subject  to  be  invested  in  lands,  or  any  estate,  vested 
or  contingent,  which  she  alone  or  she  and  her  husband  have  therein  ;  also- 
release  or  extinguish  any  power  vested  in  her  in  regard  to  any  lands  of 
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any  tenure,  or  in  any  such  money,  by  deed  acknowledged  in  which,  the 
husband  joins  :  (3  &  4  Will.  4,  c.  74,  si  77 ;  8  &  9  Vict.  c.  106,  s.  6.) 

2.  She  may  also  in  the  same  mode  disclaim  any  estate  in  any  tene- 
ments or  hereditaments  in  England  of  any  tenure:  (8  j^  9  Vict.  c.  106, 
fl.  7.) 

3.  She  may  also  by  deed  acknowledged,  &c,,  dispose  of  her  reyer- 
sionary  interest  in  personal  estate  as  detailed  post,  p.  287  :  (20  &  21  Vict, 
c.  57.)     For  effect  of  46  &  46  Vict.  c.  75,  see  supra. 

Q. — If  a  power  be  reserved  to  a  feme  sole,  as  such,  to  dispose  of  her 
estate  by  deed  or  will,  can  she  exercise  such  a  power  during  coverture  f 
State  the  proper  mode  of  framing  a  power  enabling  her  to  do  so  in  either 
case. 

A. — If  the  power  be  given  to  a  ferne  sole,  as  »uch,  it  would  seem  that 
it  cannot  be  exercised  during  coverture.  For  it  is  laid  down  that  "  a 
power  given  expressly  to  a  woman  '  being  sole '  cannot  be  exercised  by  her 
during  coverture:  "  (I  Sug.  Pow.  185,  6th  edit.)  It  is  usual  in  framing 
the  power  to  expressly  declare  that  the  woman  shall  be  at  liberty 
to  appoint  "whether  covert  or  sole:"  (see  a  form  2  Prid.  Con  v.  464, 
9th  edit.) 

Q. — In  case  of  the  settlement  of  real  property  in  fee  to  the  separate 
use  of  a  married  woman  without  restraint  on  anticipation,  what  is  the 
extent  of  her  power  of  alienating  or  charging  the  same  ? 

A, — She  has  full  power  in  equity  to  alienate  or  charge  the  property 
either  by  deed  or  will,  without  the  consent  or  concurrence  of  her  husband  : 
(see  Taylor  v.  Meads,  12  L.  T.  Rep.  N.  8.  6 ;  Will.  R.  P.  227, 13th  edit.) 
And  if  the  property  was  acquired,  or  the  marriage  took  place  after  1882, 
she  can  now  dispose  of  it  as  hfeme  sole  :  (45  &  46  Vict.  c.  75.) 

Q. — If  the  property  be  given  to  the  separate  use  of  a  woman  then 
unmarried,  will  the  restriction  be  valid  on  her  subsequent  marriage  f 

A, — Yes;  property  may  be  secured  to  an  unmarried  woman,  with  a 
clause  against  anticipation,  and  in  such  a  case  it  will  be  good  against  the 
marital  rights  of  any  future  husband :  (St.  £q.  §  1384.)  But  it  was 
formerly  thought  otherwise:  (see  Massey  v.  Parker >  2  Myl.  &  Ke.  174.) 

Q. — When  real  property  is  limited  (not  in  contemplation  of  marriage)  to 
the  separate  use  of  an  unmarried  woman,  without  power  of  anticipation, 
what  are  her  rights  in  such  property  while  she  remains  unmarried,  and 
what  are  the  rights  of  her  husband  in  it,  if  she  subsequently  marries 
without  a  settlement  ? 

A, — She  is  not  thereby  prevented  from  disposing  of  the  property  while 
she  continues  unmarried.  But  if  she  afterwards  marries  without  a  settle- 
ment, the  clause  against  anticipation  will  operate,  and  the  property  will  be 
free  from  the  husband's  marital  rights  (St.  Eq.  §  1384 ;  Sm.  Man. 
§  852);  but  by  44  &  45  Vict.  c.  41,  s.  39,  with  consent  of  the  married 
woman,  the  court  may  by  judgment  or  order  bind  her  interest  in  such 
property  if  for  her  benefit. 

Q. — Can  a  married  woman  by  any,  and  what,  means  sever  a  joint 
tenancy  of  real  estate  ? 

A, — ^Yes,  by  deed  acknowledged,  ^. ;  for  the  statute  3^4  WilL  4, 
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e.  74,  empowers  ber  to  dispose  of  any  estate  which  she,  either  alone,  or 
she  and  her  husband  in  her  right,  may  have  in  lands  of  any  tenure  :  (see 
1  St.  0.  474,  8th  edit.)  She  has  the  same  powers  as  2k  feme  sole  if  married 
after  1882,  or  in  respect  of  property  acquired  thereafter:  (45  &  46  Vict, 
c  75,  8.  1.) 

Q. — ^What  is  the  power  of  disposition  given  to  the  wife,  with  concur- 
rence of  the  husband,  over  the  wife's  future  or  reversionary  interest  in 
personal  estate  by  the  Act  affecting  instruments  made  after  1857,  and  how 
to  be  exercised  ? 

A, — By  this  Act  (20  &  21  Vict.  c.  57)  a  married  woman  may  by  deed 
dispose  of  her  reversionary  interest  in  personal  estate  to  which  she  becomes 
entitled  under  an  instrument  made  after  31st  December,  1857  (except  an 
interest  taken  under  her  marriage  settlement),  unless  restrained  from  so 
doing  by  the  instrument  under  which  she  takes.  Her  husband  joins  in 
the  deed,  which  must  be  acknowledged  as  required  by  the  3  &  4  Will.  4, 
c.  74.  Acknowledgment  is  unnecessary  if  the  case  comes  within  the 
Married  Women's  Property  Act,  1882. 

Q. — Suppose  that  a  wife  is  entitled  on  the  death  of  a  tenant  for  life, 
now  living,  to  a  sum  of  stock  now  standing  in  the  names  of  trustees,  and 
that  her  husband  makes  an  assignment  of  this  reversionary  interest  to  a 
purchaser.  How  will  the  benefit  accruing  to  the  purchaser  by  virtue  of 
this  assignment  vary  according  as  the  husband,  the  wife,  or  the  tenant 
for  life,  may  happen  to  die  first  ?  What  would  be  the  effect  if  an 
assignment  of  his  life  interest  to  the  wife  were  obtained  from  the  tenant 
for  life  ? 

A, — If  the  husband  die  first  the  wife  is  entitled  to  the  reversionary 
interest. 

If  the  wife  die  first  the  husband  takes  it  as  her  administrator,  subject 
to  the  payment  of  his  wife's  debts,  and  must  then  account  for  it  to  the 
purchaser. 

If  the  tenant  for  life  die  first  the  trustees  may  transfer  the  stock  to  the 
husband's  assignee,  unless  the  wife  issues  a  writ  to  enforce  her  equity  to  a 
settlement,  in  which  case  half  the  fund  will  probably  be  ordered  to  be 
settled  upon  the  wife  and  her  children. 

It  will  make  no  difference  if  the  tenant  for  life  assign  his  interest  to 
the  wife,  as  it  is  contrary  to  the  general  principle  of  equity  to  allow  the 
rights  of  parties  to  be  affected  by  any  merger  or  extinguishment  of 
interest :  (see  Will.  P.  P.  10th  edit.,  p.  426.) 

When  the  case  falls  within  the  Married  Women's  Property  Act,  1882, 
the  husband  cannot  assign  more  than  his  own  interest  as  administrator. 

Q. — Oan  a  husband  convey  his  wife's  reversionary  or  contingent  interest 
in  leaseholds  for  years  with  or  without  his  wife,  or  her  reversionary 
interest  in  personal  chattels  ? 

u4.— Subject  to  33  &  84  Vict.  c.  93,  and  45&46  Vict.  c.  75,  and  to  its 
vesting  during  the  coverture,  the  husband  may,  without  his  wife's  consent, 
convey  her  reversionary  leaseholds  for  years  :  (St.  £q.  §§  1410,  1418.)  As 
to  the  latter  part  of  this  question,  see  supra. 

Q. — What  are  a  married  woman's  powers  of  disposition  over  personal 
estate  settled  to  her  separate  use  absolutely  ? 
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A, — She  has  in  equity  foil  power  to  dispose  of  it  at  Her  pleaaure, 
-either  by  deed  or  will,  if  there  be  no  restraint  put  upon  its  alienation  by 
the  instrument  giving  it  to  her  (St.  Eq.  §  1393) ;  unless  it  be  reversionary 
property  settled  upon  her  or  agreed  to  be  settled  upon  her  on  her  marriage  : 
<20  &  21  Vict.  c.  57.) 

Q. — Where  a  life  interest  in  money  is  limited  to  an  unmarried  female 
for  life  for  her  separate  use  without  power  of  anticipation,  what  are  her 
powers  over  it  while  she  remains  unmarried ;  and  what  are  the  powers  of 
her  and  her  husband,  or  either  of  them,  after  marriage,  without  a 
settlement  ? 

A, — While  she  continues  unmarried  she  is  not  thereby  deprived  of  the 
powers  of  alienation  ;  but  if  she  marries  without  a  settlement  the  restraint 
on  alienation  will  then  attach,  and,  during  the  coverture,  neither  she,  nor 
she  and  her  husband,  will  have  any  further  power  than  that  of  receiving 
the  income  as  it  grows  due  (but  the  court  may  bind  her  interest  under 
44  &  45  Vict.  c.  41,  s.  39  :  (oMe^  p.  236.)  On  her  widowhood,  however, 
her  powers  of  alienation  .will  again  revive  :  (Will.  P.  P.  433,  10th  edit.) 

Q. — ^If  a  married  woman  is  appointed  executrix  of  a  will,  what  joint 
•or  separate  powers  have  the  executrix  and  her  husband  over  the  testator's 
estate  ? 

A, — Formerly  she  could  not  aSccept  the  office  without  the  consent  of  her 
husband,  and  having  accepted  it  with  his' consent,  she  was  unable,  without 
his  concurrence,  to  perform  any  act  of  administration  which  might  be  to 
his  prejudice ;  whilst  he,  on  the  other  hand,  might  release  debts  due  to 
the  deceased,  or  make  assignment  of  deceased's  personal  estate,  without 
his  wife's  concurrence  ;  for  as  the  general  rule  of  law  was  that  a  husband 
tmd  wife  were  but  one  person,  the  power,  and  with  it  the  responsibility, 
were  vested  in  the  husband,  Nevertheless  the  wife  might  continue  the 
executorship  by  her  will :  (WOL  P.  P.  369, 10th  edit.)  And  now  by  sect.  18 
of  45  &  46  Vict.  c.  75,  a  married  woman  who  is  an  executrix  or  adminis- 
tratrix alone  or  jointly  with  any  other  person  or  persons  of  the  estate  of 
any  deceased  person  may  sue  or  be  sued,  and  may  transfer  any  interest  in 
stock,  &c.,  in  that  character  without  her  husband ;  and  by  sect.  24  the 
word  contract  in  that  Act  is  to  include  the  acceptance  of  the  office  gf 
executrix  or  administratrix,  and  the  provisions  of  the  Act  as  to  liabilities 
of  married  women  extend  to  devastavits  committed  by  any  married  woman 
being  an  executrix  or  administratrix  either  before  or  after  her  marriage, 
and  her  husband  is  not  to  be  subject  to  such  liability  unless  he  has  acted 
or  intermeddled  in  the  administration. 

Q. — If  jewels  or  other  personal  chattels  are  given  to  the  separate  use 
of  a  married  woman,  but  without  naming  a  trustee,  and  the  husband 
receives  possession  of  them,  is  the  wife  protected  on  any,  and  if  any,  what 
principle? 

A. — The  wife  is  protected  in  equity;  the  husband  being  compelled  to 

hold  the  property  independently  of  his  marital  rights  and  simply  as  a 

trustee,  as  the  property  is  given  to  the  separate  use  of  the  wife,   and 

does  not  form  part  of  her  paraphernalia,  and  equity  effectuates   the 

rtenidon  of  the  parties:    (St.  Eq.  §§  1377,    1380;    Will.  P.  P.  431, 
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lOtli  edit.)     And  now  by  45  &  46  Vict.  c.  7b,  she  may  hold  and  dispose 
•of  them  as  a  feme  sole  without  the  intervention  of  any  trustee. 

Q. — ^In  what  cases  must  the  husband  obtain  letters  of  administration  in 
order  to  obtain  his  wife's  chattels,  real  or  personal  ? 

A, — When  the  chattels  real  of  the  wife  were  not  vested  in  his  posses- 
in  her  right,  in  her  lifetime ;  or,  if  he  has  not  reduced  her  choses  in 
€Kt{an  into  possession  during  her  life,  he  must  take  out  administration  to 
become  entitled  :  (AUn.  Wills  &  Adms.  233,  248,  3rd  edit.) 

Q. — ^What  is  dower  ? 

A. — At  common  law  (applying  to  widows  married  on  or  before 
Ist  Jan.,  1834)  it  is  an  estate  for  life  in  a  third  part  of  the  lands  of 
inheritance  of  which  her  husband  was  solely  seised  in  possession  at  any 
time  during  coverture,  and  of  which  lands  any  issue  she  could  have  had 
might  have  inherited.  So  under  the  3  &  4  Will.  4,  c.  105,  the  amount 
is  a  third ;  but  it  does  not  attach  until  the  husband's  death ;  however,  the 
lands  need  not  be  in  possession,  and  it  extends  to  equitable  estate :  (Will. 
E.  P.  234,  13th  edit. ;  1  St.  0.  269,  &c.,  8th  edit. ;  et  infra.) 

.   Q. — What  is  the  difference  between  common  law  dower  and  dower  as 
regulated  by  the  3  &  4  Will.  4,  c.  105  ? 

A. — At  common  law,  dower  attaches  on  all  legal  estates  of '  inheritance 
in  possession  of  which  the  husband  is  solely  seised  at  any  time  during  the 
•coverture,  &c.  And  after  it  has  once  attached  it  has  preference  over  all 
the  husband's  debts,  conveyances,  &c.  But  the  widow  cannot  at  common 
law  claim  dower  out  of  equitable  estates.  As  to  women  married  after  the 
Ist  Jan.  1834,  the  3  &  4  Will.  4,  c.  105,  has  granted  dower  out  of 
equitable  as  well  as  legal  estates  of  inheritance  in  possession,  excepting,  of 
course,  estates  in  joint  tenancy ;  also  out  of  lands  to  which  the  husband 
had  a  right  merely.  On  the  other  hand,  no  widow  is  entitled  to  dower 
out  of  lands  which  have  been  absolutely  disposed  of  by  the  husband  in 
his  lifetime,  or  by  his  will.  And  all  partial  debts,  estates,  &c.,  created  by 
the  husband  are  effectual  as  against  the  widow's  dower.  The  husband 
may  also  bar  her  right,  either  wholly  or  partially,  by  any  declaration  for 
that  purpose  made  by  him,  by  any  deed,  or  by  his  will :  (1  St.  G.  269 
et  seq,^  8th  edit.  ;  Will.  R.  P.  234  et  seq.,  13th  edit.) 

Q. — ^If  A.,  on  the  sale  of  his  estate,  covenant  for  quiet  enjoyment 
against  all  persons  claiming  by,  from,  or  under  him,  would  a  claim  of 
dower  by  his  mother  come  within  the  covenant  ? 

A, — Under  such  a  covenant  as  the  foregoing,  a  claim  of  dower  by  A.'8 
mother  would  not  come  within  it,  for  she  does  not  claim  ''by,  from, 
through,  or  under  "  A. :  (see  Sug.  Gone.  V.  461.) 

Q. — ^By  what  means,  in  a  conveyance  of  freeholds,  would  you  bar  the 
dower  of  the  wife  of  a  purchaser  married  before  the  1st  of  Jan.  1834 ; 
■and  by  what  means  would  you  bar  it,  if  the  purchaser  married  after  that 
date? 

A, — ^If  married  on  or  before  the  Ist  Jan.  1834,  the  mode  is  to  give  the 
purchaser,  first,  a  general  power  of  appointment ;  and  in  default  of,  and 
until  such  appointment  to  him  for  life,  and  after  the  determination  of  his 
life  interest  by  any  means  in  his  lifetime,  a  remainder  (vested)  is  limited 
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to  a  trustee  and  his  heirs  during  the  purchaser's  life,  but  neyertheless 
upon  trust  for  him,  followed  by  an  ultimate  remainder  to  the  heirs  and 
assigns  of  the  purchaser  for  ever.  Here  dower  cannot  attach,  for  the 
purchaser  has  not  at  any  time  during  his  life  an  estate  of  inheritance  in 
possession:  (see  Will.  B.  P.,  306,  I3th  edit.) 

If  the  purchaser  was  married  after  the  31st  Jan.  1834,  all  that  is 
necessary  is  to  insert  in  the  purchase  deed  a  declaration  that  the  pur- 
chaser's widow  shall  not  be  dowable  out  of  the  lands  :  (3  &  4  Will.  4, 
c.  105,  s.  6.) 

Q. — What  was  the  form  of  conveyance  of  freeholds  of  inheritance, 
to  prevent  the  attachment  of  the  purchaser's  wife's  dower  before  the 
statute  of  William  the  Fourth  ?  Is  it  now  ever  necessary,  and  in  what 
case? 

A. — The  form  we  have  set  out  in  the  preceding  answer.  And  this 
form  must  still  be  used  if  the  purchaser  was  married  on  or  prior  to  the 
1st  Jan.  1834;  as  the  statute  of  William  the  Fourth  only  applies  to 
purchasers  married  after  that  date. 

Q. — What  is  the  difference  between  jointure  and  dower  ?  and  how  is 
the  former  constituted,  and  how  does  the  latter  arise  ? 

A, — Jointure  is  an  estate  for  the  life  of  the  wife,  to  take  effect  in 
possession  or  profit  immediately  after  her  husband's  death,  and  arises  by 
the  express  contract  of  the  parties,  and  is  in  lieu  of  dower.  Dower  (as 
before  fully  shown)  is  an  estate  for  the  life  of  the  wife  in  a  third  part  of 
the  husband's  lands  and  tenements  of  inheritance,  and  arises  by  operation 
of  law :  (see  Will.  E.  P.  234,  237,  13th  edit.) 

Q. — When  must  jointure  be  effectual  to  bar  dower  ?  Can  a  widow  be 
entitled  to  both,  and,  if  so,  in  what  case  ? 

A. — ^To  make  the  jointure  an  effectual  bar  of  dower:  1.  It  must  be 
made  to  take  effect  immediately  after  the  death  of  the  husband.  2.  It 
must  be  for  her  own  life  at  least,  and  not  pur  autre  vie,  or  for  a  term  of 
years  or  other  smaller  estate.  3.  It  must  be  made  to  herself  and  no  other 
in  trust  for  her.  4.  It  must  be  made  in  satisfaction  of  her  whole  dower, 
and  not  of  any  particular  part  of  it.  d.  It  must  be  made  be/ore  marriage, 
or  she  may,  upon  her  husband's  death,  elect  whether  she  will  take  it  or 
her  dower,  for  she  was  not  capable  of  consenting  to  it  during  coverture* 
8he  cannot  claim  both :  (see  Tud.  L.  0.  0.  55  et  seq.,  2nd  edit.) 

Q. — ^What  is  the  effect  of  a  jointure  upon  dower,  when  the  instrument 
creating  the  jointure  does  not  contain  the  common  stipulation  that  the 
jointure  is  to  be  in  lieu  of  dower  ? 

A. — ^It  will  still  bar  the  widow's  right  to  dower  in  equity  on  the  implied 
intention  of  the  parties  :  (see  Sug.  B.  P.  Stats.  256,  257.) 

Q. — ^Is  the  widow  of  a  tenant  in  tail  who  died  without  issue  entitled  to 
dower  ?  Would  the  widow's  right,  if  any,  be  affected,  and  how,  if  her 
deceased  husband  had  been  tenant  in  tail  after  possibility  of  iasne 
extinct  ? 

A, — ^The  widow  of  a  tenant  in  tail  will  be  entitled  to  dower,  although 
he  died  without  issue.  It  is  not  necessary  that  issue  should  be  aetucUfy 
bam  to  entitle  the  wife  to  dower ;  it  is  sufficient  if  the  wife  might  have 
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had  issue  who  might  have  inherited.  If  the  husband  was  only  tenant  in 
tail  after  possibility  of  issue  extinct,  issue  could  not  possibly  have  been 
bom,  therefore  his  widow  will  not  be  entitled  to  dower :  (WiU.  B.  P. 
55,  234,  13th  edit ;  1  St.  0.  267,  8th  edit.) 

Q. — ^What  is  freebench,  and  how  does  it  arise  ? 

A, — ^Freebench  is  that  estate  in  copyhold  lands  that  a  wife  has  after 
the  death  of  her  husband  for  her  dower,  according  to  the  custom  of  the 
manor.  It  also  arises  by  custom.  The  widow's  dower  in  gayeUdnd  lands 
is  also  termed  freebench,  it  also  extends  to  one  half,  and  is  lost  by  remar- 
riage or  becoming  unchaste :  (see  WilL  B.  P.  371,  385,  18th  edit.) 

Q. — ^What  is  the  distinction  between  freebench  and  dower,  and  how  far 
have  the  differences  between  them  been  altered  by  the  Dower  Act  ? 

,A — ^The  distinction  between  freebench  and  dower  at  common  law  is, 
that  freebench  is  a  widow's  estate  in  such  copyhold  lands  as  her  husband 
died  seised  of,  whereas  dower  at  common  law  is  the  estate  of  the  widow 
in  all  freehold  lands  of  inheritance  of  which  the  husband  was  seised  at 
any  time  during  the  coverture.  By  the  Dower  Act  (3  &  4  Will.  4,  o. 
105),  a  widow's  right  to  dower,  if  married  after  the  1st  of  January,  1834, 
only  extends  to  property  to  which  the  husband  died  seised,  possessed,  or 
entitled,  and  may  be  barred  by  a  declaration  in  the  husband's  will  or 
in  a  deed.  Freebench  does  not  extend  to  equitable  estate  :  (see  Holth. 
L.  D.  2nd  edit.) 

Q. — ^A.,  having  married  after  the  Dower  Act  (3  &  4  Will.  4,  c.  105), 
purchased,  and  was  duly  admitted  to,  copyhold  lands,  and  by  a  deed 
executed  by  him  declared  that  his  widow  should  not  be  entitled  to  dower 
out  of  such  copyhold  lands.  Will  the  widow  be  barred  of  her  customary 
dower  out  of  such  copyhold  lands  by  such  deed  ? 

A. — ^Not  by  this  declaration,  as  the  Dower  Act  does  not  affect  copy- 
holds. However,  freebench  is  generally  subject  to  the  husband's  power 
of  disposition :  (see  Sjnith  v.  Adams,  18  Beav.  499  ;  Bug.  B.  P.  Stats. 
259.) 

Q. — ^What  is  a  tenancy  by  the  curtesy  of  England  ? 

A, — ^It  is  one  to  which  a  man  is  by  law  entitled  for  life  on  the  death  of 
his  wife  in  the  lands  and  tenements  of  which  she  was  seised  during 
the  marriage  in  fee  simple  or  fee  tail ;  provided  he  had  issue  by  her  born 
alive  during  the  marriage,  and  capable  of  inheriting  her  estate;  it 
extends  to  separate  use  property :  (1  St.  0.  262,  8th  edit. ;  WilL  B.  P. 
229,  13th  edit.) 

Q. — ^What  are  the  requisites  to  establish  the  husband's  right  as  tenant 
by  the  curtesy  of  England  ? 

A, — There  are  four.  1.  Marriage,  which  must  be  legal.  2.  Seisin  of 
the  wife,  or  of  her  trustee,  which  must  be  an  actual  one,  not  a  bare  right 
to  possess,  but  a  seisin  in  deed.  3.  Issue  bom  alive,  during  the  life  of 
the  wife,  and  capable  of  inheriting  as  heir  to  the  wife.  4.  Death  of  the 
wife  in  the  lifetime  of  the  husband :  (1  St.  G.  263,  8th  edit. ;  WilL  B.  P. 
229,  13th  edit.) 

Q. — ^Is  there  any  and  what  exception  as  to  such  tenancy  with  respect  to 
any  and  what  lands  in  any  particular  county  in  England  ? 
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il.— By  the  custom  of  gavelkind  (which  chiefly  prevails  in  the  county 
of  Kent)  the  husband  has  a  right  to  his  curtesy  whether  he  has  had  issue 
or  not ;  but  the  curtesy  in  gavelkind  lands  extends  only  to  a  moiety,  and 
ceases  if  the  husband  marries  again :  (Will,  ubi  sup, ;  1  St.  G.  ubi  sup.) 

Q. — To  entitle  a  husband  to  curtesy,  is  it  necessary  that  the  issue 
should  be  next  heirs  of  the  wife  ? 

A, — ^Yes.  Thus,  if  the  wife  is  seised  of  lands  in  tail  male,  the  birth 
of  a  daughter  only  will  not  entitle  the  husband  to  be  tenant  by  the 
curtesy ;  for  the  daughter  cannot  inherit  such  estate  as  heir  to  her 
mother  :  (see  WiU.  E.  P.  229,  13th  edit.)  (a) 

Q. — ^How  may  dower  and  curtesy  respectively  be  barred  ? 

A. — ^If  the  marriage  took  place  before  the  3  &  4  Will.  4,  c.  105,  came 
into  operation,  dower  may  be  barred  or  rather  prevented  from  attaching 
by  taking  a  conveyance  of  the  land  to  dower  uses.  If  after  this  Act  by 
a  simple  declaration  (see  ante) ;  and  whether  the  widow  was  married  before 
or  since  this  Act,  her  dower  may  be  barred  by  accepting  a  jointure  before 
marriage  ;  or  by  her  detaining  the  title  deeds,  by  the  wife's  adultery,  and 
by  a  dissolution  of  the  marriage.  So  it  may  be  released  under  the  3  &  4 
Will.  4,  c.  74.  Curtesy  will  not  attach  if  any  of  the  requisites  above 
detailed  are  wanting,  and  it  is  barred  by  a  divorce :  (1  St.  0.  270,  &c., 
8th  edit.) 


LEASES. 

Question. — ^What  is  a  lease,  and  state  the  general  particulars  belonging 
to  it? 

Answer. — ^It  is  properly  a  conveyance  of  any  lands  or  tenements  (usually 
in  consideration  of  rent  or  other  annual  recompense)  made  for  life,  for 
years,  or  at  wiU,  but  always  for  a  less  time  than  the  lessor  has  in  the 
premises ;  for  if  it  be  for  the  whole  interest,  it  is  more  probably  an  assign- 
ment of  a  lease.  A  lease  for  years  must  have  a  certain  beginning  and  end 
in  point  of  time,  but  it  may  commence  in  futuro :  (1  St.  0.  510,  8th 
edit. ;  Arch.  L.  &  T.  2,  2nd  edit.) 

Q. — ^For  what  length  of  time  is  a  tenancy,  by  parol,  binding  without  a 
written  agreement? 

A. — ^The  term  must  not  exceed  three  years  from  the  making  thereof, 
and  the  rent  reserved  must  amount  at  least  to  two-thirds  of  the  full 
improved  value  of  the  land.  If  the  lease  is  for  a  longer  period,  or  at  a 
lower  rent,  it  must  be  by  deed :  (29  Gar.  2,  c.  3 ;  8^9  Vict.  c.  106 ; 
WiU.  E.  P.  393,  13th  edit.) 

Q. — Gan  a  parol  lease  be  granted  for  any  period  of  the  right  of  sporting 
over  an  estate  ? 

A. — No  ;  for  such  a  right  is  an  incorporeal  hereditament,  and  must  be 

(a)  Where  the  wife's  real  estate  did  not  fall  into  possession  till  after  the  husband's 
bankruptcy  and  discharge,  it  was  held,  that  though  there  has  been  issue  of  the 
marriage,  the  husband  had  not  at  the  time  of  his  bankruptcy  any  such  interest  as 
tenant  by  curtesy  as  would  pass  to  his  assignees  :  (Gibbons  v.  Et/aem^  L.  Rep.  7  Eq. 
Gas.  871.) 
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granted  by  deed :  (Bird  v.  ffigginson,  2  A.  &  E.  696  ;  Arch.  L.  &;  T.  2, 
2iid  edit.) 

Q. — ^What  estate  passes  by  signing  and  sealing  an  agreement  for  a 
lease? 

A, — ^If  it  appears  from  the  express  words  of  the  agreement,  or  from  the 
indefiniteness  of  some  of  its  stipulations,  to  have  been  the  intention  of  the 
parties  that  the  lessee  should  not  take  possession  of  the  land  until  the 
execution  of  a  more  formal  instrument,  no  legal  estate  is  created  imtil 
that  is  effected,  although  the  agreement  is  sealed  as  well  as  signed  :  (see 
Arch.  L.  &  T.  60,  2nd  edit.) 

Q. — ^What  is  the  position  of  a  tenant  who  has  entered  and  paid  rent 
for  corporate  property  under  an  instrument  purporting  to  be  a  demise  for 
a  term  of  years  made  on  behalf  of  the  corporation  but  not  sealed  with  their 
common  seal  ? 

A. — He  holds  as  a  tenant  from  year  to  year,  and  upon  such  terms  of 
the  void  lease  as  are  applicable :  (see  Wood  v.  Tctte,  2  B.  &  P.  N.  B.  247  ; 
Pollock  on  Contracts,  2nd  edit.  p.  188.) 

Q. — A.,  in  writing,  agrees  to  let  land  to  B.  for  a  term  of  years  at  a 
certain  rent ;  B.  enters  into  possession,  and  pays  the  rent  to  A.  ;  what  is 
B/s  tenancy,  and  what  right  has  he  against  A.  ? 

A, — ^If  B.  pays  rent  half-yearly  or  quarterly,  he  will  be  considered  as  a 
tenant  from  year  to  year :  (see  Richardson  v.  Langridge,  L.  0.  Oonv.  4 ;  1 
St.  0.  287,  8th  edit.)  And  B.  may,  by  writ  in  the  Chancery  Division, 
compel  A.  to  grant  the  lease  as  agreed  :  (Lord  St.  Leonards*  Handy  Book, 
Letters  7,  15.) 

Q. — A.  demised  Broke  Farm  by  parol  to  B.  for  six  years  from  Michael- 
mas, 1860,  at  a  rent  of  200/.  per  annum,  the  tenant  to  have  10/.  per 
annum  allowed  him  towards  drainage,  and  also  wood  for  repairs.  What 
terms  of  the  tenancy  (if  any)  were  binding  and  what  void  ? 

A. — ^At  law  the  agreement  was  void  for  not  being  in  writing  as  required 
by  the  Statute  of  Frauds,  and  by  deed  as  required  by  8  &  9  Vict.  c.  106  ; 
but  after  a  pajrment  of  rent  under  it  B.  became  yearly  tenant  upon  the 
terms  of  such  contract  so  far  as  they  are  applicable  to  a  yearly  tenant : 
(Woodfall,  L.  &  T.  143,  8th  edit.)  But  it  should  be  observed  that  when 
once  admission  was  taken  under  the  contract,  equity  would  have  enforced 
the  performance  of  it  as  an  agreement  for  a  lease  :  (Parker  v.  Taswell,  27 
L.  J.  812,  Oh.) 

Q. — ^What  is  an  interesse  termini,  and  is  it  assignable  ? 

A. — An  interesse  termini  is  that  species  of  property  or  interest  which  a 
lessee  for  years  acquired  in  the  lands  demised  to  him  before  he  has  actually 
become  possessed  of  them  by  entry.  It  may  be  granted  over  to  another, 
or  may  be  extinguished  by  release :  (Burt.  Comp.  pi.  61,  907  ;  WilL  B.  P. 
896,  13th  edit.) 

Q. — What  is  a  tenancy  for  a  term  of  years  ;  and  what  is  the  lessee  when 
he  enters  by  force  of  the  lease  ? 

A. — ^UntH  entry  it  is  no  estate,  only  an  interesse  termini.  Bat  after 
entry  the  tenant  has  an  estate,  and  is  complete  tenant  for  years.     How- 
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ever,  if  the  lease  shoald  be  made  by  oonyeyance  operating  by  virtue  of  tli& 
Statute  of  Uses,  the  lessee  wiU  have  the  whole  term  at  onoe  vested  in  him, 
in  the  same  manner  as  if  he , had  actually  entered :  (Will.  B.  P.  396,  13th 
edit. ;  Burt.  Gomp.  pi.  58-61.) 

Q, — ^Describe  the  title  given  by  a  lease  for  a  term  of  years  to  oommence^ 
at  next  Ohristmas. 

il.— It  is  an  interesse  termini:  (Will.  B.  P.  396,  13th  edit. ;  Holth. 
L.  D.,  2nd  edit.) 

Q. — ^What,  if  any,  difference  is  there  supposing  the  term  to  have  been 
created  by  way  of  use  by  a  tenant  in  fee  ? 

A. — ^Here  the  tenant's  estate  will  vest  in  him  at  Ohristmas  without 
entry :  (Will.  B.  P.  396,  13th  edit.) 

Q.— (1)  A.  lets  premises  to  B.,  reserving  a  compensation  not  referable 
to  a  year  or  the  aUquot  part  of  a  year.  (2)  A.  lets  premises  to  B.,  at  sa 
much  a  year,  payable  quarterly.  Nothing  is  said  in  either  case  as  to 
terms.     What  tenancies  are  respectively  created  ? 

^.— In  the  first  case  it  is  merely  a  tenancy  at  will  that  is  created  ;  but 
the  law  leans  against  these  tenancies,  and  so  soon  as  rent  is  paid  which 
can  be  measured  by  an  aliquot  part  of  a  year,  construes  them  as  tenancies 
from  year  to  year.  The  second  agreement  creates  a  tenancy  from  year  to 
year :  {Richardson  v.  Langridge,  L.  0.  Oonv.  4,  and  notes.) 

Q.— What  estate  must  a  person  have  to  enable  him  to  make  a  lease  hy 
which  the  lessee  may  derive  a  present  tenancy  and  occupation  ? 
A, — ^He  must  have  an  estate  in  possession. 

Q.— If  a  remainderman,  not  in  possession,  makes  a  lease,  what  estate  or 
intwest  would  the  lessee  derive  under  it  ? 

A, — The  lessee  will  have  a  future  interesse  termini.  The  remainderman 
will  be  bound  by  estoppel,  and  when  his  estate  comes  into  possession  tha 
lease  will  take  effect  for  the  remainder  of  the  term  :  (see  Will.  B.  P.  396, 
13th  edit. ;  Arch.  L.  &  T.  61,  2nd  edit.) 

Q. — ^If  joint  tenants  make  a  demise,  what  tenancy  has  the  lessee,  and 
what  tenancy  has  he  if  the  demise  is  by  tenants  in  common  ? 

A, — Joint  tenants  have  but  one  freehold;  and  therefore,  in  leases 
granted  by  them,  the  demise  by,  reservations  to,  and  covenants  with  them, 
are  made  precisely  in  the  same  manner  as  when  the  lease  is  granted  by  a 
sole  owner,  the  plural  number  being  substituted  for  the  singular.  But 
tenants  in  common  have  several  freeholds ;  consequently  a  lease  granted 
by  them  operates  as  a  separate  demise  of  each  share  :  (4  Jarm.  Oonv.  by 
Sweet.  236.)  And  it  seems  joint  tenants  may  sever  in  making  leases  : 
(see  Arch.  L.  &  T.  11,  2nd  edit.) 

Q. — ^A.,  tenant  for  life  of  an  estate  let  to  B.  from  year  to  year,  at  a  rent 
payable  half-yearly  at  Lady-day  and  Michaelmas,  dies  at  Ohristmas.  0., 
the  xeversioner,  receives  the  half-year's  rent  due  at  the  next  Lady-day. 
Will  this  create  any,  and  what,  tenancy  between  0.  and  B.,  and  when  wUI 
the  same  determine  ? 

^.—Supposing  the  40  &  41  Vict.  o.  18,  s.  46,  and  the  45  &  46  Vict, 
c.  38,  8.  6,  do  not  apply,  the  lease  of  the  tenant  for  life  ends  with  hia 
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death,  tmless  made  under  a  power,  so  that  the  remainderman  cannot  by 
his  own  act  confirm  it.  But  in  such  a  case  acceptance  of  rent,  as  rent, 
by  the  remainderman  will  be  evidence  of  a  new  tenancy  from  year  to 
year,  so  as  to  render  a  notice  to  quit  necessary :  (Arch.  L.  &  T.  10,  2nd 
edit.)  However,  it  must  be  remembered  that  if  the  lease  be  of  a  farm  at 
rack  rent  which  determines  by  the  death  of  the  tenant  for  life,  the  tenant 
is  to  hold  over  until  the  end  of  his  current  year's  tenancy,  instead  of 
taking  emblements,  and  then  quit  without  notice,  and  the  remainderman 
is  entitled  to  his  proportion  of  the  rent :  (14  &  15  Vict.  c.  25.) 

Q. — ^What  leases  can  infants  make,  and  what  tenancy  has  the  lessee  ? 

A. — ^Leases  by  infants  are  not  void,  but  they  are  voidable  on  the 
infant's  attaining  his  majority.  Consequently,  the  infant  may  either 
confirm  or  avoid  them  on  attaining  his  majority.  Accepting  rent  after 
he  is  of  full  age  is  a  confirmation  of  the  lease :  (Arch.  L.  £  T.  3,  2nd 
edit.)  The  Infants'  Belief  Act  1874  (c.  62)  in  our  opinion  does  not  ex- 
tend to  leases. 

Q. — ^What  tenancy  has  a  lessee  from  an  idiot  or  lunatic  ?  and  to  have  a 
secure  tenancy  for  the  term,  what  course  should  be  adopted ;  and  by  what 
means  can  idiots  or  lunatics  surrender  and  renew  leases  ? 

A. — An  idiot  or  lunatic  cannot  make  any  effectual  disposition  of  his 
property.  But  the  committee  of  the  estate  of  such  idiot  or  lunatic  may, 
under  the  direction  of  the  Lord  Ohancellor,  grant  leases,  according  to  the 
lunatic's  interest  in  the  land,  for  such  term  as  the  Lord  Ohancellor  shall 
direct.  And  may,  by  the  like  direction,  surrender  and  renew  leases : 
(16  k  17  Vict.  c.  70 ;  Arch.  L.  &  T.  6,  2nd  edit. ;  see  also  40  &  41  Vict. 
c  18,  s.  49,  and  45  &  46  Vict.  c.  38,  s.  62.) 

Q. — ^Mortgagor  and  mortgagee  :  what  separate  right  has  each  to  lease 
the  mortgaged  premises  ;  and  what  would  be  the  lessee's  tenancy  holding 
A  lease  from  the  one  without  the  concurrence  of  the  other  ? 

A. — ^A  mortgagor  cannot  grant  a  lease  of  the  mortgaged  premises  that 
will  bind  the  mortgagee,  nor  will  the  mortgagee's  leases  he  binding  on 
the  equity  of  redemption,  unless  each  has  a  leasing  power  conferred  upon 
bim  by  the  other.  But  such  leases  are  good  as  between  the  parties  to 
them  and  their  representatives.  The  tenant,  therefore,  to  have  a  secure 
tenancy  should  require  both  mortgagor  and  mortgagee  to  join  in  the  lease 
(see  Arch.  L.  &T.  12,  2nd  edit.) ;  but  if  the  mortgage  be  executed  after 
31st  Dec.  1881  either  mortgagor  or  mortgagee  in  possession  may  lease  for 
agricultural  or  occupation  purposes  not  exceeding  twenty-one  years,  and 
for  building  purposes  not  exceeding  ninety-nine  years,  subject  to  the  pro- 
visions of  ^  &  45  Vict.  c.  41,  s.  18. 

Q. — ^Where  a  lease  is  made  by  mortgagor  and  mortgagee  of  the  mort- 
gaged estate,  to  whom  should  the  rent  be  reserved,  and  with  whom  should 
the  covenants  be  entered  into,  and  why  ? 

A. — The  rent  should  be  reserved  to  the  mortgagee,  and  the  covenants 
also  entered  into  with  him,  for  he  has  the  legal  estate  :  (Webb  v.  Russell, 
3  T.  B.  393.)  Some  conveyancers,  however,  reserve  the  rent  to  the 
mortgagee  until  redemption,  and  then  to  the  mortgagor  (Hughes' 
Oonv.  522),  while  others  frame  the  reddendum  generally  ''  to  the  person 
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entitled  for  the  time  being "  to  the  property :  (Careen,   Oonv.    63,    64, 
8rd  edit.) 

Q. — ^When  land  mortgaged  is  held  either  by  tenancy  created  before  the 
mortgage  or  under  a  demise  created  by  the  mortgagor  after  the  mortgage, 
what  are  the  distinct  remedies  in  each  case  for  the  mortgagees  obtaining 
rent  or  possession  ? 

A, — If  the  tenancy  was  created  before  the  mortgage,  the  mortgagee 
may,  after  giving  notice  to  the  tenant,  distrain  for  past  rent  as  well  as  for 
rent  accruing  due  after  notice,  he  being  assignee  of  the  reversion  :  (3fo8S 
V.  Gallimore,  1  Sm.L.  0.  627 ;  Arch.  L.  &  T.  115,  2nd  edit.) 

If  the  mortgagor  lease  the  premises  after  the  mortgage,  the  mortgagee 
cannot,  by  giving  notice,  distrain  or  sue  for  the  rent,  unless  the  tenant 
attorns  to  him,  and  then  only  for  rent  becoming  due  after  attornments 
But  he  may,  without  notice,  eject  the  tenant :  {Keech  v.  Hall,  1  Sm. 
L.  0.  674 ;  and  see  44  k  45  Vict.  c.  41,  s.  18,  ante,  p.  245.) 

Q. — ^When  land  mortgaged  is  in  the  actual  possession  of  the  mortgagor, 
what,  if  any,  means  can  be  taken  in  the  mortgage  deed  for  giving  to  the 
mortgagee  power  to  obtain  the  interest  out  of  the  rents  and  profits  of  the 
land? 

A. — ^Either  by  inserting  in  the  mortgage  deed  a  clause  of  attornment 
by  the  mortgagor  as  tenant  to  the  mortgagee,  at  a  yearly  rent,  or  by  giving 
the  mortgagee  an  express  power  to  distrain  for  interest,  which  does  not, 
however,  create  a  tenancy :  (Hughes'  Oonv.  344,  358.) 

Q. — How  can  a  tenancy  from  year  to  year  be  created,  and  how  deter- 
mined? Give  a  form  of  notice  to  a  tenant  from  year  to  year  whose 
tenancy  commenced  on  one  of  the  usual  quarter-days;  it  is  supposed 
Lady-day,  but  it  is  not  certain. 

A, — Such  a  tenancy  may  be  created  by  a  written  or  verbal*  agreement 
of  the  parties,  or  it  is  implied  by  law,  as  where  the  tenant  is  let  into 
possession  without  mention  of  any  time,  and  pays  rent  half-yearly  or 
quarterly :  {Richardson  v.  Langridge,  L.  0.  Oonv.  4.) 

This  tenancy  can  only  be  determined  by  giving  six  calendar  months* 
notice  to  quit,  to  expire  at  the  end  of  the  current  year's  tenancy  :  (Arch. 
L.  &  T.  91,  2nd  edit.)    The  form  of  notice  will  run  thus: 

"I  hereby  give  yon  notice  to  qtiit  and  deliyer  np  possession  of  the ,  situate 

at ,  which  you  now  hold  of  me  as  tenant,  on  the  25th  March  next,  or  at  the 

expiration  of  the  current  year  of  your  tenancy  which  shall  expire  next  after  the  end 
of  one  half  year  from  the  date  of  this  notice.    Dated  the  29th  Sept.  1878.** 

But  agricultural  tenancies,  under  38  &  39  Vict.  c.  92,  and  46  &  47 
Vict.  c.  61,  now  require-a  year's  notice,  unless  otherwise  agreed. 

Q. — Is  there  any,  and  if  any  what,  distinction  between  a  tenancy  at 
will  and  a  tenancy  from  year  to  year  ? 

A. — ^Yes ;  for  either  party,  landlord  or  tenant,  may  determine  a  tenancy 
at  will  at  his  own  pleasure :  (Oo.  Lit.  55.)  But  as  to  a  tenancy  from 
year  to  year,  both  landlord  and  tenant  are  entitled  to  notice  as  above 
stated  before  the  tenancy  can  be  determined  by  either  of  them :  (WilL 
B.  P.  390,  13th  edit.) 

Q. — ^Where  a  tenancy  is  for  a  term  of  years  certain^  is  any,  and  whal^ 
notice  to  quit  necessary  ? 
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A» — ^Wlieii  a  lease  is  determinable  on  a  certain  event,  or  at  a  particular 
period,  no  notice  to  quit  is  requisite,  as  both  parties  are  equally  apprised 
of  the  determination  of  the  term :  {Right  v.  Darby ,  1  T,  T.  162 ;  Arch. 
L.  &  T.  220,  2nd  edit.) 

Q. — Give  the  outline  of  an  ordinary  lease  for  twenty-one  years  of  a 
private  dwelling-house  in  London. 

A, — ^Date  ;  parties ;  recitals,  if  any ;  demise  of  the  premises ;  habeHdum  ; 
and  reddendum,  clear  of  all  rates  and  taxes.  Covenants  by  lessee  as  stated 
infra,  and  also  to  insure,  not  to  assign  or  underlet  without .  licence,  or 
carry  on  any  trade ;  covenant  by  lessor  as  stated  infra.  Power  for  either 
party  to  determine  lease  at  the  end  of  a  given  number  of  (generally  seven 
or  fourteen)  years.  A  schedule  of  fixtures  is  generally  appended:  (see 
Arch.  L.  &  T.  44,  2nd  edit.) 

Q. — ^What  covenants  are  included  by  the  expression  "usual  covenants  " 
in  a  contract  for  the  lease  of  a  private  house  in  London  ? 

A. — ^The  "usual  covenants  "  on  the  part  of  the  tenant  are — (I)  to  pay 
rent  and  taxes  (except  land  tax  and  property  tax) ;  (2)  to  keep  and  leave 
the  demised  premises  in  repair ;  (3)  to  yield  up  possession  at  the  end  of 
the  term  ;  (4)  to  allow  the  lessor  to  enter  to  view  the  state  of  repair,  and 
to  enter  on  breach  of  any  covenant  or  condition ;  (5)  the  lessor  covenants 
for  quiet  enjoyment:  (Hughes'  Gonv.  525  ;  2  Prid.  Gonv.  16,  9th  edit.) 

Q. — A.  grants  an  original  lease  to  B.  for  twenty-one  years,  with  usual 
covenants,  and  with  a  covenant  at  the  end  of  eighteen  years  to  grant  a 
new  lease,  with  all  covenants,  grants,  and  articles  contained  in  the  original 
lease.  Of  what  covenants  will  B.  have  a  right  to  demand  the  insertion 
in  the  new  lease  ? 

A. — Such  covenants  as  the  original  lease  contained,  omitting  that  as  to 
renewal ;  for  covenants  for  renewal  are  construed  more  in  favour  of  lessor 
than  lessee :  (Hughes'  Gonv.  498.) 

Q. — ^Does  a  lessor  usually  enter  into  any  covenant  in  a  lease,  and  if  so, 
why  ?     State  the  effect  of  the  word  "  demise  "  in  a  lease. 

A, — The  lessor  usually  covenants  for  quiet  enjoyment,  it  being  to  the 
advantage  of  both^  parties.  For  otherwise,  if  the  word  demise  be  used  in 
the  lease,  the  law  (in  the  absence  of  express  covenant)  implies  such  a 
covenant,  which  applies  not  only  to  the  acts  of  the  lessor,  but  to  those 
of  every  person  having  lawful  title.  On  the  other  hand,  it  subsists  only 
during  the  lessor's  life  and  no  action  thereon  lies  against  his  executors  for 
ouster  after  his  death  :  (Arch.  L.  &  T.  271,  272,  2nd  edit.) 

Q. — Show  the  outline  of  an  ordinary  farming  lease  for  seven  years. 

A, — ^Date ;  parties ;  demise  ;  habendum  ;  reddendum  ;  reservations  of 
timber,  underwood,  rights  of  entry,  way,  sporting,  &c.  Govenants  by  the 
tenant  as  stated  in  next  answer  ;  also  covenants  against  converting  pasture 
into  tillage,  or  sowing  or  planting  fiax,  &c.,  under  penalty  of  an  additional 
rent ;  and  to  pay  stated  damages  for  waste,  &c.  Powers  of  re-entry  for 
the  landlord  on  non-payment  of  rent  or  breach  of  covenant.  Govenant  by 
lessor  for  quiet  enjoyment :  (see  Arch.  L.  &  T.  65,  2nd  edit.) 

Q. — ^What  covenants  are  included  in  a  contract  for  a  farming  lesuse  by 
the  expression  "  usual  covenants  ?  " 
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A, — ^The  nsnal  covenants  in  a  fanning  lease  depend  yeiy  often  on  the 
custom  of  the  country.  Bat  they  are  usually  (1)  to  pay  rent  and  taxes ; 
(2)  to  repair ;  (3)  to  cultivate  in  a  husbandlike  manner  or  according  to 
the  custom  of  the  country ;  (4)  not  to  injure  trees  or  saplings ;  (5)  nor 
to  cut  hedges  except  at  due  seasons ;  (6)  not  to  sow  lands  more  than  once 
a  year,  and  (7)  to  stack  all  the  com  and  hay,  and  use  all  the  manure  on 
the  prinuses ;  (8)  covenant  by  lessor  for  quiet  enjojrment :  (Hughes'  Con  v. 
530.) 

Q. — State  the  principal  covenants  on  the  part  of  the  lessee  which  should 
be  contained  in  a  building  lease  of  land  in  a  town,  to  be  granted  by  a  free- 
holder. 

A, — ^Covenants  to  pay  rent  and  taxes ;  to  build  (according  to  the  agree- 
ment), to  repair,  to  paint,  to  insure  in  joint  names  of  lessor  and  lessee^ 
and  to  surrender  at  the  end  of  term.  The  lease  should  also  contain  powers 
of  entry  for  the  lessor  to  view  the  premises,  and  give  notice  of  repairs,  and 
powers  of  re-entry  on  non-payment  of  rent,  or  non-performance  of  cove- 
nants.  These  are  the  principal  and  usual  covenants,  but  special  covenants 
are  often  necessary,  as  to  construct  sewers  and  roads,  or  to  bear  a  portion 
of  the  expense  thereof. 

Q. — ^A  lease  contains  a  -covenant  by  the  tenant  to  pay  all  taxes,  whether 
chargeable  by  law  on  landlord  or  tenant.  What  effect  wiU  the  covenant 
have,  as  between  the  lessor  and  lessee,  upon  the  liability  for  payment  of 
land  tax  and  property  tax  respectively  ? 

A, — ^Notwithstan^ng  such  a  covenant,  the  tenant,  if  he  has  paid  the 
property  tax,  may  deduct  it  from  his  next  payment  of  rent,  and  the  land- 
lord refusing  to  allow  the  deduction  is  subjected  to  a  penalty  of  50i. 
(5  &  6  Vict.  c.  35,  s.  103).  The  covenant  would,  however,  bar  the  lessee 
from  claiming  a  deduction  on  account  of  the  land  tax  :  (Amfield  v.  White, 
By.  &  Moo.  246.) 

Q. — ^What  is  the  best  form  of  a  reddendum  in  a  lease  ? 

A. — The  best  form  seems  to  be  to  reserve  the  rent  generally  during  the 
term,  without  reserving  it  to  anyone  in  particular,  in  which  case  it  will 
accrue  to  the  persons,  whoever  they  may  be,  who  are  entitled  to  the  imme- 
diate reversion  expectant  thereon  :  (Hughes'  Oonv.  521,  522.) 

Q. — State  the  general  outline  of  a  lease  of  a  house,  as  to  such  covenants 
and  conditions  as  would  be  proper  between  landlord  and  tenant  in  respect 
of  repairs,  and  payment  of  rent  in  case  of  premises  being  destroyed  by 
fire. 

A. — There  should  be  an  exception  in  the  reddendimi  that  no  rent  shall 
be  payable  whilst  the  premises  are  uninhabitable  by  reason  of  fire ;  the 
land  tax  should  also  be  excepted  out  of  the  rates  and  taxes  payable  by  the 
tenant ;  and  the  co^nant  of  the  tenant  to  paint  and  repair  should  also 
contain  an  exception  in  case  of  fire. 

Q. — ^Why  do  we  insert  in  a  lease  two  distinct  clauses  for  payment  of 
rent,  the  reservation  or  "  pelding  and  paying  "  clause,  and  the  covenant 
to  pay  ?     State  the  several  fimctions  of  these  two  clauses. 

A, — ^We  insert  the  two  clauses  because,  although  the  words  "yielding 
and  paying  "  imply  a  covenant  to  pay  rent,  and  give  an  action  of  debt  and 
a  power  to  distrain,  yet  this  implied  covenant  does  not  bind  the  lessee 
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after  he  has  assigned  the  lease  with  the  lessor's  assent,  express  or  implied  ; 
whereas  on  the  express  covenant  the  lessor  can  bring  debt  or  covenant,  and 
the  lessee  nsually  binds  his  heirs  thereby,  and  still  continues  liable  after 
assignments,  even  though  it  was  with  the  lessor's  consent.  The  functions 
of  the  reddendum,  besides  those  mentioned,  are  to  point  out  the  times  and 
places  of  payment  of  the  rent ;  those  of  the  covenant  for  the  purposes 
above  stated :  (Arch.  L.  &  T.  33,  37,  113,  &c.,  2nd  edit.) 

Q. — ^The  custom  of  the  profession  has  settled,  in  cases  of  deeds  in  which 
more  than  one  person  is  interested,  by  the  solicitor  of  which  party  they 
are  to  be  prepared.  What  is  the  leading  principle  on  which  such  custom 
is  founded,  and  what  striking  exception  to  it  is  there  in  practice  ? 

A. — The  solicitor  for  the  purdiaser  prepares  the  deed,  the  principle 
being  that  the  party  who  takes  the  benefit  of  the  deed  should  prepare  it  in 
the  form  he  considers  most  desirable.  The  exception  is  in  cases  of  leases, 
which  are  prepared  by  the  lessor's  solicitor. 

Q. — ^What  is  waste  by  a  lessee  of  a  house  and  of  a  meadow ;  what  is 
the  effect  on  the  lessee's  title  if  he  commits  waste ;  and  what  is  the  effect 
of  the  reservation  in  the  lease  of  a  meadow  of  an  additional  rent  of  20/. 
per  acre,  if  the  grass  is  broken  up  and  converted  into  tillage  ? 

A. — ^Waste  of  a  house  is  either  voluntary,  as  where  the  tenant  pulls 
down  the  house ;  or  permissive,  as  by  suffering  it  to  remain  out  of  repair. 
Converting  meadow  into  arable  land  is  voluntaiy  waste.  If  the  tenant 
commits  voluntary  waste,  he  can  be  restrained  by  injunction,  and  is  liable 
to  an  action  for  damages.  A  tenant  for  years  formerly  was  not  liable  on 
an  action  during  the  term  for  permissive  waste,  even  if  he  had  covenanted 
to  repair,  (a)  However,  the  lease  usually  gives  the  lessor  a  power  of  re- 
entry in  case  of  waste.  If  an  additional  rent  be  reserved  as  stated,  it  may 
be  recovered  either  by  distress  or  action :  (Arch.  L.  &  T.  113,  200,  204, 
2nd  edit.) 

Q. — ^What  is  the  difference  of  obligation,  where  the  law  creates  a  duty 
and  where  it  is  created  by  a  man's  own  contract  ?  Illustrate  your  answer 
by  pointing  out  what  is  the  liability  of  a  tenant  under  a  lease  to  pay  rent, 
after  the  premises  have  been  accidentally  burnt. 

A, — ^The  rule  is,  that  when  the  law  creates  a  duty,  and  the  party  is  dis- 
abled to  perform  it,  without  any  default  in  him,  and  he  has  no  remedy 
over,  the  law  will  excuse  him ;  but  when  the  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself  he  is  bound  to  make  good  his  con- 
tract, notwithstanding  any  accident  by  inevitable  necessity,  because  he 
might  have  provided  against  it  in  his  contract.  Hence,  where  a  lessee 
covenants  generally  to  pay  rent  he  is  bound  to  pay  it,  though  the  house 
be  burnt  down :  (WoodfaU's  Landlord  and  Tenant,  8th  edit.,  p.  354.) 

Q. — ^Is  a  lessee,  xmder  the  usual  covenants  to  repair  and  to  pay  rent, 
liable  to  pay  rent  whilst  the  buildings  are  uninhabitable  by  reason  of  fire 
until  they  are  rebuilt,  and  is  there  any,  and  what,  exception  or  relief  to 
such  liability  9 

A. — ^If  a  lessee  covenants  to  pay  rent  during  the  term,  without  any 

(a)  Bat  where  a  tenant  for  Hfe  bad  expressly  covenanted  to  repair,  the  Oonrt  of 
Equity  would  decree  an  account :  {Marsh  v.  WeUs,  2  S.  &  S.  87.) 
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proper  exceptions,  it  must  be  paid,  notwithstanding  that  the  premises  ar& 
accidentally  burnt  down  during  the  term,  and  equity  will  not  grant  him 
any  relief :  (St.  Eq.  §  102.)  (a) 

Q. — Is  a  lease  forfeited  if  the  covenant  to  insure  be  broken  one  year, 
though  the  insurance  be  effected  in  subsequent  years  ? 

A, — Yes,  and  equity  would  not  formerly  relieve  against  such  a  for- 
feiture; but  by  the  22  &  23  Vict.  c.  35,  and  the  23  &  24  Vict.  c.  126, 
both  courts  of  law  and  equity  could  relieve  against  such  a  forfeiture  under 
certain  conditions,  and  now  these  provisions  are  repealed  and  relief  will  be 
obtained  by  sect.  14  of  44  &  45  Vict.  c.  41,  which  provides  that  a  right  of 
re-entry  or  forfeiture  for  breach  of  any  covenant  or  condition  in  a  lease 
shall  not  be  enforceable  unless  the  lessor  serves  on  the  lessee  a  notice 
specifying  the  particular  breach  complained  of,  and  if  the  breach  is  capable 
of  remedy  requiring  the  lessee  to  remedy  it,  and  in  any  case  requiring  the 
lessee  to  make  compensation  in  money  for  the  breach  and  the  lessee  fails 
to  do  so ;  and  where  the  lessor  proceeds  the  court  may  grant  relief  on 
such  terms  as  it  thinks  fit. 

Q. — ^If,  in  a  lease,  the  lessee  covenant  to  keep  the  premises  in  repair, 
except  damage  by  fire,  or  some  particular  repairs,  can  he  compel  the  lessor 
to  do  the  excepted  repairs  without  an  express  covenant  on  his  part  for  the 
purpose  ? 

A, — The  lessee  cannot  compel  the  lessor  to  do  thfe  excepted  repairs  with- 
out an  express  covenant  for  the  purpose  :  (see  Arch.  L.  &  T.  279, 2nd  edit.) 

Q. — ^By  what  authority  is  it  that  the  benefit  of  a  condition  for  re-entry, 
which  was  originally  confined  to  the  lessor  and  his  heirs,  is  extended  to 
the  assignees  of  the  reversion,  and  what  led  to  such  an  extension  of  this 
conditional  right  ? 

A, — Upon  the  dissolution  of  the  monasteries  by  King  Henry  VIII.  most 
of  their  estates  were  granted  to  private  persons,  who  could  not  take  advan- 
tage of  the  conditions  contained  in  the  leases  which  had  been  formerly 
made  of  them.  This  produced  the  stat.  32  Hen.  8,  c.  34,  reciting  that 
divers  persons  had  leased  manors,  &c.,  for  life  or  years  by  writing  contain- 
ing certain  conditions,  covenants  and  agreements :  and  reciting  that  by 
common  law  no  stranger  to  any  condition  or  covenant  could  take 
advantage  thereof,  &c.  It  enacted  that  all  grantees  and  assignees,  and 
the  heirs,  executors,  successors,  and  assigns  of  every  of  them,  shall  and 
may  have  the  like  advantage  by  entry  for  non-payment  of  rent,  for  doing 
waste,  or  other  forfeiture,  and  the  same  remedy  by  action  only  for  not 
performing  other  conditions,  covenants,  and  agreements  contained  in  the 
said  leases,  as  the  lessors  and  grantors  might  have  had :  (2  Cruise  Dig.  34, 
7th  edit. ;  and  see  further  44  &  45  Vict.  c.  41.  s.  10.) 

Q. — ^If  a  landlord  has  actually  waived  a  breach  of  a  covenant  in  a  lease 
in  one  particular  instance,  will  such  breach  be  deemed  a  general  waiver  of 
the  covenant  ? 

A, — ^By  23  &  24  Vict.  c.  38,  s.  6,  if  since  this  Act,  this  will  not  be 
deemed  a  general  waiver  unless  an  intention  to  that  effect  shall  appear. 


(a)  The  tenant,  in  addition  to  the  premiBos,  should  insure  a  year's  rent  to  protect 
himself. 
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Q. — ^A  lease  contams  a  condition  for  re-entiy  on  the  tenant  assigning  or 
underletting  without  licence.  The  landlord  gives  a  licence  to  underlet 
only ;  what  effect  has  this  on  the  condition  for  re-entry  according  to  the 
present  law  ? 

A. — This  will  not  destroy  the  right  of  re-entry  on  any  future  breach  as 
it  formerly  did  :  (22  &  23  Vict.  c.  35,  s.  1.) 

Q. — ^A.,  holding  Blackacre  and  Whiteacre  of  B.  under  a  lease  containing 
a  power  of  re-entry  on  assigning  without  licence,  assigns  Blackacre  with 
licence,  and  afterwards  assigns  Whiteacre  withput  licence.  Does  the  last- 
mentioned  assignment  operate  as  a  forfeiture  of  Whiteacre,  and  what  would 
have  been  the  result  thirty  years  ago  ? 

A. — ^Before  1859  a  licence  to  break  a  covenant,  as  to  part  only  of  the 
property  contained  in  a  lease,  extended  to  the  whole ;  and  consequently 
the  subsequent  assignment  of  the  other  part  was  no  forfeiture ;  but  by  the 
22  &  23  Vict.  c.  35,  s.  2,  it  is  provided  that  a  licence  with  respect  to  part 
only  of  the  property  demised  is  not  to  destroy  the  right  of  re-entry  as  to 
the  remainder  of  the  property :  (Langley's  Trustee  Acts,  p.  6.) 

Q. — ^What  is  the  distinction  between  "privity  of  contract "  and  "  privity 
of  estate  "  as  between  lessor  and  lessee  ? 

A . — ^Privity  of  contract  is  that  relationship  which  exists  between  two  or 
more  contracting  parties  (Holt.  L.  D.,  2nd  edit.);  whereas  privity  of 
estate  is  the  relationship  which  exists  between  psirties  in  respect  of  an 
estate  passing  from  one  to  the  other  immediately  or  mediately :  (/6.) 
Thus  there  is  both  a  privity  of  contract  and  estate  between  lessor  and 
lessee  ;  but  between  lessor  and  assignee  there  is  only  a  privity  of  estate  : 
(see  Spencer's  case,  1  Sm.  L.  0.  and  notes.) 

Q. — ^What  is  meant  when  it  is  said  that  there  is  no  privity  of  estate 
between  a  lessor  and  an  under-lessee,  and  what  does  this  involve  ? 

A. — There  is  no  privity  of  estate  except  between  the  contracting  parties 
and  their  representatives,  and  an  under-lessee  has  not  the  estate  that  the 
original  lessee  had,  and  consequently  does  not  represent  him.  Oovenants 
running  with  the  land  only  bind  the  representatives  of  the  contracting 
parties,  consequently  the  under-lessee  is  under  no  liability  to  the  originsJ 
lessor. 

Q. — ^Is  the  assignee  of  a  lease  to  any  and  what  extent  liable  to  the 
original  lessor  under  the  covenants  of  the  lessee  ? 

A. — ^Yes;  he  is  liable  on  all  the  covenants  that  run  with  the  land  while 
the  term  remains  vested  in  him,  for  during  that  time  he  is  tenant  to  the 
lessor,  and  a  privity  of  estate  exists  between  them.  Thus  he  will  be  bound 
by  a  covenant  to  pay  rent  and  taxes,  or  to  keep  the  demised  premises  in 
repair  :  (see  Spencer* s  case,  uhi  sup, ;  Will.  E.  P.  397,  13th  edit.) 

Q. — ^How  does  such  liability  of  the  assignee  of  the  lessee  difiPer  from 
the  liability  of  the  lessee's  executor  ? 

A, — The  assignee  is  liable  to  the  lessor,  so  long  as  he  remains  assignee, 
on  all  covenants  running  with  the  land.  But  the  lessee's  executor  is  liable 
for  the  whole  term,  subject  to  22  &  23  Vict.  c.  35  (in/ra),  on  all  the 
lessee's  covenants  in  the  lease  to  the  extent  of  his  assets. 
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proper  exceptions,  it  must  be  paid,  notwithstanding  that  the  premises  are 
accidentally  burnt  down  during  the  term,  and  equity  will  not  grant  him 
any  reUef :  (St.  Eq.  §  102.)  (a) 

Q. — ^Is  a  lease  forfeited  if  the  covenant  to  insure  be  broken  one  year, 
though  the  insurance  be  effected  in  subsequent  years  ? 

A, — ^Yes,  and  equity  would  not  formerly  relieve  against  such  a  for- 
feiture; but  by  the  22  &  23  Vict.  c.  35,  and  the  23  &  24  Vict.  c.  126, 
both  courts  of  law  and  equity  could  relieve  against  such  a  forfeiture  under 
certain  conditions,  and  now  these  provisions  are  repealed  and  relief  wDl  be 
obtained  by  sect.  14  of  44  &;  45  Vict.  c.  41,  which  provides  that  a  right  of 
re-entiy  or  forfeiture  for  breach  of  any  covenant  or  condition  in  a  lease 
shall  not  be  enforceable  unless  the  lessor  serves  on  the  lessee  a  notice 
specifying  the  particular  breach  complained  of,  and  if  the  breach  is  capable 
of  remedy  requiring  the  lessee  to  remedy  it,  and  in  any  case  requiring  the 
lessee  to  make  compensation  in  money  for  the  breach  and  the  lessee  fails 
to  do  so ;  and  where  the  lessor  proceeds  the  court  may  grant  relief  on 
such  terms  as  it  thinks  fit. 

Q. — ^If,  in  a  lease,  the  lessee  covenant  to  keep  the  premises  in  repair, 
except  damage  by  fire,  or  some  particular  repairs,  can  he  compel  the  lessor 
to  do  the  excepted  repairs  without  an  express  covenant  on  his  part  for  the 
purpose  ? 

A, — ^The  lessee  cannot  compel  the  lessor  to  do  thfe  excepted  repairs  with- 
out an  express  covenant  for  the  purpose  :  (see  Arch.  L.  &  T.  279, 2nd  edit.) 

Q. — ^By  what  authority  is  it  that  the  benefit  of  a  condition  for  re-entry, 
which  was  originally  confined  to  the  lessor  and  his  heirs,  is  extended  to 
the  assignees  of  the  reversion,  and  what  led  to  such  an  extension  of  this 
conditional  right  ? 

A, — ^Upon  the  dissolution  of  the  monasteries  by  King  Henry  VIII.  most 
of  their  estates  were  granted  to  private  persons,  who  could  not  take  advan- 
tage of  the  conditions  contained  in  the  leases  which  had  been  formerly 
made  of  them.  This  produced  the  stat.  32  Hen.  8,  c.  34,  reciting  that 
divers  persons  had  leased  manors,  &c.,  for  life  or  years  by  writing  contain- 
ing certain  conditions,  covenants  and  agreements :  and  reciting  that  by 
common  law  no  stranger  to  any  condition  or  covenant  could  take 
advantage  thereof,  &c.  It  enacted  that  all  grantees  and  assignees,  and 
the  heirs,  executors,  successors,  and  assigns  of  every  of  them,  shall  and 
may  have  the  like  advantage  by  entry  for  non-payment  of  rent,  for  doing 
waste,  or  other  forfeiture,  and  the  same  remedy  by  action  only  for  not 
performing  other  conditions,  covenants,  and  agreements  contained  in  the 
said  leases,  as  the  lessors  and  grantors  might  have  had :  (2  Oruise  Dig.  34, 
7th  edit. ;  and  see  further  44  &  45  Vict.  c.  41,  s.  10.) 

Q. — ^If  a  landlord  has  actually  waived  a  breach  of  a  covenant  in  a  lease 
in  one  particular  instance,  will  such  breach  be  deemed  a  general  waiver  of 
the  covenant  ? 

A, — ^By  23  &  24  Vict.  c.  88,  s.  6,  if  since  this  Act,  this  wiU  not  be 
deemed  a  general  waiver  unless  an  intention  to  that  effect  shall  appear. 

(a)  The  tenant,  in  addition  to  the  premises,  should  insnie  a  yearns  rent  to  proteet 
himself. 
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Q. — ^A  lease  contains  a  condition  for  re-entry  on  the  tenant  assigning  or 
underletting  without  licence.  The  landlord  gives  a  licence  to  underlet 
only ;  what  effect  has  this  on  the  condition  for  re-entry  according  to  the 
present  law  ? 

A, — ^This  will  not  destroy  the  right  of  re-entry  on  any  future  breach  as 
it  formerly  did  :  (22  &  23  Vict.  c.  35,  s.  1.) 

Q. — ^A.,  holding  Blackacre  and  Whiteacre  of  6.  under  a  lease  containing 
a  power  of  re-entry  on  assigning  without  licence,  assigns  Blackacre  with 
licence,  and  afterwards  assigns  Whiteacre  withput  licence.  Does  the  last- 
mentioned  assignment  operate  as  a  forfeiture  of  Whiteacre,  and  what  would 
have  been  the  result  thirty  years  ago  ? 

A, — ^Before  1859  a  licence  to  break  a  covenant,  as  to  part  only  of  the 
property  contained  in  a  lease,  extended  to  the  whole ;  and  consequently 
the  subsequent  assignment  of  the  other  part  was  no  forfeiture ;  but  by  the 
22  &  23  Vict.  c.  35,  s.  2,  it  is  provided  that  a  licence  with  respect  to  part 
only  of  the  property  demised  is  not  to. destroy  the  right  of  re-entry  as  to 
the  remainder  of  the  property :  (Langley's  Trustee  Acts,  p.  6.) 

Q. — ^What  is  the  distinction  between  "privity  of  contract "  and  "privity 
of  estate  "  as  between  lessor  and  lessee  ? 

A, — ^Privity  of  contract  is  that  relationship  which  exists  between  two  or 
more  contracting  parties  (Holt.  L.  D.,  2nd  edit.);  whereas  privity  of 
estate  is  the  relationship  which  exists  between  parties  in  respect  of  an 
estate  passing  from  one  to  the  other  immediately  or  mediately:  (/5.) 
Thus  there  is  both  a  privity  of  contract  and  estate  between  lessor  and 
lessee  ;  but  between  lessor  and  assignee  there  is  only  a  privity  of  estate  : 
(see  Spencer's  case,  1  Sm.  L.  0.  and  notes.) 

Q. — ^What  is  meant  when  it  is  said  that  there  is  no  privity  of  estate 
between  a  lessor  and  an  under-lessee,  and  what  does  this  involve  ? 

A. — There  is  no  privity  of  estate  except  between  the  contracting  parties 
and  their  representatives,  and  an  under-lessee  has  not  the  estate  that  the 
original  lessee  had,  and  consequently  does  not  represent  him.  Covenants 
running  with  the  land  only  bind  the  representatives  of  the  contracting 
parties,  consequently  the  under-lessee  is  under  no  liability  to  the  original 
lessor. 

Q. — ^Is  the  assignee  of  a  lease  to  any  and  what  extent  liable  to  the 
original  lessor  under  the  covenants  of  the  lessee  ? 

A. — ^Yes;  he  is  liable  on  all  the  covenants  that  run  with  the  land  while 
the  term  remains  vested  in  him,  for  during  that  time  he  is  tenant  to  the 
lessor,  and  a  privity  of  estate  exists  between  them.  Thus  he  will  be  bound 
by  a  covenant  to  pay  rent  and  taxes,  or  to  keep  the  demised  premises  in 
repair  :  (see  Spencer's  case,  uhi  sup, ;  Will.  E.  P.  397,  13th  edit.) 

Q. — ^How  does  such  liability  of  the  assignee  of  the  lessee  differ  from 
the  liability  of  the  lessee's  executor  ? 

A. — The  assignee  is  liable  to  the  lessor,  so  long  as  he  remains  assignee, 
on  all  covenants  running  with  the  land.  But  the  lessee's  executor  is  liable 
for  the  whole  term,  subject  to  22  &  23  Vict.  c.  35  (infra),  on  all  the 
lessee's  covenants  in  the  lease  to  the  extent  of  lus  assets. 
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Q. — ^What  difference  is  there  between  the  liability  of  the  lessee  and  the 
liability  of  the  lessee's  assignee  in  regard  to  breaches  of  contract  ? 

A. — The  lessee  is  liable  on  his  express  covenants  daring  the  whole  con- 
tinuance of  the  term,  notwithstanding  any  assignment  which  he  may 
make ;  but  the  assignee  is  only  liablp  for  such  coyenants  as  run  with  the 
land,  which  may  be  broken  during  the  time  that  the  term  may  be  vested 
in  him,  and  not  after  he  has  assigned  it  over  to  another  person :  (see  WilL 
E.  P.  397,  13th  edit. ;  Arch.  L.  &  T.  75,  2nd  edit.) 

Q. — A.  takes  a  beneficial  lease,  and  afterwards  assigns  it  to  a  purchaser. 
Do  A.  and  his  executors  remain  liable  to  the  rents  and  covenants  ?  and  if 
they  do,  how  may  they  be  most  effectively  protected  against  them  ? 

A, — ^A.,  being  lessee,  is  liable,  notwithstanding  the  assignment ;  but 
he  is  entitled  to  an  indemnity  from  the  assignee  against  the  rent  and 
covenants.  So  his  executor  is  liable  as  such  to  the  extent  of  the  assets, 
and  formerly  even  after  he  had  assigned  the  lease :  (2  Sm.  Comp.  804, 
4th  edit.) 

The  22  &  23  Vict.  c.  35,  however,  now  protects  an  executor  (liable  as 
such  on  the  covenants  in  a  lease  of  his  testator)  from  further  liability,  if 
he  has  satisfied  all  claims  in  respect  thereof  due  up  to  the  time  when  he 
assigns  it  over  to  a  purchaser,  and  has  also  set  apui  a  sufficient  fund  to 
answer  any  future  claim  that  may  be  made  in  respect  to  any  fixed  sum 
covenanted  by  the  lessee  to  be  laid  out  on  the  demised  property,  although 
the  time  for  laying  it  out  has  not  then  arrived,  but  the  lessor  may  foEow 
the  assets  :  (sect.  27.)  (a) 

Q. — Is  a  sub-lessee  to  any  and  what  extent  liable  to  the  original  lessor 
under  the  covenants  of  the  lessee  in  the  original  lease  ? 

A, — He  is  not  liable  to  the  original  lessor  under  the  covenants  of  the 
lessee  in  the  original  lease ;  between  the  under-lessee  and  the  original  lessor 
no  privity  is  said  to  exist ;  he  is  tenant  to  the  lessee  and  not  to  tiie  original 
lessor :  (see  Will.  E.  P.  408,  13th  edit.) 

Q. — In  leases,  what  is  the  meaning  of  ''proviso  for  re-entry,"  and 
^'covenants  running  with  the  land?"  How,  in  these  points,  are  the 
assignees  or  lessor  and  lessee  respectively  affected  ?  Is  there  any  statute 
on  the  subject  ? 

A, — ^A  "proviso  for  re-entry  "  is  a  clause  inserted  in  a  deed  of  grant  or 
demise,  providing  that  the  grantor  or  lessor  may  re-enter  on  a  breach  of  a 
condition  by  the  grantee  or  lessee. 

A  covenant  is  said  to  ''  run  with  the  land  "  when  either  the  liability  to 
perform  it  or  the  right  to  take  advantage  of  it  passes  to  the  assignee 
of  the  land.  .  At  common  law  no  one  but  the  grantoi;  could  re-enter  for 
a  forfeiture,  and  no  grantee  or  assignee  of  the  reversion  could  take  the 
benefit  of  a  condition  for  re-entry ;  but  32  Hen.  8,  c.  34,  gives  the  same 
powers  to  the  grantees  or  assignees  as  the  grantor  had :  (WoodfaU's  Land- 
lord and  Tenant,  8th  edit.,  p.  277«  and  see  further  44  &  45  Vict.  c.  41^ 

(a)  For  example,  suppose  A.,  the  lessee,  had  coyenanted  to  lay  out  100^  in  certain 
repaim  at  the  end  of  a  fixed  number  of  years,  which  had  not  arrived  at  the  time  of 
his  death.  His  executors  now  satisfy  all  claims  due  at  the  time  they  assign  the  lease 
to  a  purchaser,  and  set  apart  the  100/.  They  are  then  freed  from  further  liability  by 
this  section. 
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8.  10,  when  the  reversion  is  severed  on  leases  made  after  dlst  December, 
1881.)  The  assignees  of  lessor  and  lessee  may  sue  and  be  sued  on  cove- 
nants running  with  the  land  and  on  those  only.  8  <&  9  Vict.  c.  106,  s.  5, 
enacts  that  under  an  indenture  executed  after  the  1st  of  October,  1845, 
the  benefit  of  a  condition  or  covenant  respecting  any  tenements  or  here- 
ditaments may  be  taken,  although  the  taker  thereof  be  not  named  in  the 
same  indenture. 

Q. — ^For  how  long,  and  under  what  authority,  may  a  tenant  for  life  of 
settled  land  grant  leases  ? 

^.— By  the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  88),  s.  6,  a  tenant 
for  life  may  lease  the  settled  land  or  any  part  thereof,  or  any  easement, 
right,  or  privilege  of  any  kind  over  or  in  relation  to  the  same  for  any 
purpose  whatever,  whether  involving  waste  or  not,  for  any  term  not 
exceeding — 

(i.)  In  case  of  a  building  lease,  ninety-nine  years ; 
•  (ii.)  In  case  of  a  mining  lease,  sixty  years ; 
(iil)  In  case  of  any  other  lease,  twenty-one  years. 

Q. — ^Under  what  conditions  must  such  leases  be  made  ? 

il«— (1)  Every  lease  shall  be  by  deed  to  take  effect  in  possession  not 
later  than  twelve  months  after  date. 

(2)  It  must  reserve  the  best  rent  that  can  reasonably  be  obtained. 

(8)  It  must  contain  a  covenant  by  the  lessee  for  payment  of  rent,  and  a 
condition  of  re-entry  on  non-payment  within  not  exceeding  thirty  days. 

(4)  A  counterpart  must  be  executed  by  the  lessee  and  delivered  to  the 
tenant  for  life,  of  which,  however,  the  execution  of  the  lease  by  the  tenant 
for  life  will  be  sufficient  evidence. 

(5)  A  statement  contained  in  a  lease  or  in  an  indorsement  thereon 
signed  by  the  tenant  for  life  respecting  any  matter  of  fact  or  of  calcula- 
tion under  the  Act  in  'relation  to  the  lease  shall,  in  ^vour  of  the  lessee 
and  his  representatives,  be  sufficient  evidence  of  the  matter  stated: 
(lb,,  s.  7.) 

Q. — ^What  additional  regulations  affect  building  and  mining  leases  ? 
A.-~{1)  Every  building  lease  shall  be  made  partly  in  consideration  of 
the  lessee  having  erected  or  agreeing  to  erect  buildings,  new  or  additional, 
or  having  improved  or  repaired  the  same  or  agreeing  to  do  so,  or  having 
executed  or  agreeing  to  execute  improvements  authorised  by  this  Act  in 
connection  with  building  purposes. 

(2)  A  peppercorn  rent  or  other  rent  less  than  that  ultimately  payable 
may  be  reserved  for  the  first  five  years. 

(8)  When  the  land  is  contracted  to  be  leased  in  lote  the  rent  may  be 
apportioned  among  the  lots  in  any  manner,  save  that — 

(i.)  Annual  rent  on  any  lease  shall  not  be  less  than  10«. 
(ii.)  Total  amount  of  rents  on  all  the  leases  shall  not  be  less  than 
the  total  amount  of  the  rents,  which,  in  order  that  the 
leases  may  be  in  conformity  with  the  Act,  ought  to  be 
reserved  in  respect  of  the  whole  land, 
(iii.)  The  rent  reserved  in  any  lease  shall  not  exceed  one-fifth 
part  of  the  full  annual  value  of  the  land  comprised  in 
that  lease  with  the  buildings  thereon  when  completed : 
{lb.,  s.  8.) 
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(1)  In  a  mining  lease 

(i.)  The  rent  may  be  made  ascertainable  or  varied  according  to 
the  acreage  worked  or  the  quantity  of  mineral  obtained  or 
disposed  of. 

(ii.)  A  fixed  or  minimum  rent  may  be  made  payable  with  or  without 
power  for  the  lessee,  in  case  the  rent,  according  to  acreage 
or  quantity,  in  any  specified  period,  does  not  produce  an 
amount  equal  to  the  fixed  or  minimum  rent,  to  make  up  the 
deficiency  in  any  subsequent  specified  period,  free  of  rent 
other  than  the  fixed  or  minimum  rent. 

(2)  The  lease  may  be  made  partly  in  consideration  of  the  lessee 
executing  mining  improvements  authorised  by  the  Act :  (lb.,  s.  9.) 

Q. — ^Explain  the  provisions  of  the  Acts  of  1849,  1850,  for  remedying 
defects  in  leases  under  powers.  What  provision  is  naade  for  giving 
validity  to  leases  invalid  by  reason  of  deviation  from  the  terms  of  the 
power,  and  what  provisions  for  the  confirmation  of  such  leases  ? 

^.— The  Act  of  1849  (12  &  13  Vict.  c.  26)  provides  that  where  under 
a  power  a  bond  fide  lease  is  granted,  which,  by  reason  of  any  deviation 
from  the  terms  of  the  power,  is  invalid  against  those  in  remainder  or 
reversion,  and  the  lessee  has  entered  thereunder,  such  lease  is  to  be  con- 
sidered in  equity  as  a  contract  for  a  valid  lease  under  the  power,  except 
80  far  as  any  variation  may  be  necessary  in  order  to  comply  with  the 
terms  of  the  power.  But  if  the  remainderman  or  reversioner  is  able  and 
willing  to  confirm  the  invalid  lease  without  variation,  the  lessee  is  bound 
to  accept  such  confirmation.  By  the  Act  of  1850,  the  mere  acceptance  of 
rent  is  not  to  be  deemed  a  con&rmation,  as  was  provided  by  the  Act  of 
1849,  some  memorandimi  of  confirmation  being  requisite  for  this  purpose  : 
(see  WUL  B.  P.  307,  308,  13th  edit.)  (a) 

Q. — ^If  A.,  tenant  in  fee  simple,  makes  a  lease  of  lands  to  B.,  to  have 
and  to  hold  to  B.  for  term  of  life,  without  mentioning  for  whose  life  it 
shall  be,  what  shall  it  be  deemed,  and  why  ? 

A. — It  will  be  deemed  an  estate  for  the  life  of  B.,  for  an  estate  for  a 
man's  own  life  is  more  beneficial  and  of  a  higher  nature  than  for  another's 
life ;  and  the  rule  of  law  is,  that  all  grants  are  to  be  taken  most  strongly 
against  the  grantor :  (Oo.  Lit.  42  a.) 

Q. — State  generally  the  form  of  the  habendum  of  a  lease  for  lives. 

A, — ^It  is  this:   To  have  and  to  hold  the  said  and  all  and 

singular,  &c.,  unto  the  said  {lessee)  his  heirs  and  assigns,  from  the  date 
hereof,  during  the  natural  lives  of  the  said  {cestuis  que  vie),  and  the 
natural  lives  and  life  of  the  survivors  and  survivor  of  them  :  (see  Jarm. 
Oonv.  by  Sweet,  565.) 

Q. — ^If  A.,  seised  of  land  in  fee,  demise  it  to  B.  for  life,  rendering  for 
the  same  to  A.  his  heirs  and  assigns  an  annual  rent  (without  further 
powers  or  covenant  in  the  demise),  what  remedies  would  A.  and  his  heirs 
have  for  recovery  of  the  rent  ? 


(a)  Ab  to  the  mode  in  which  powers  by  deed  are  to  be  executed,  see  22  &  28  Yiot 
0.  35,  s.  12 ;  and  as  to  the  power  of  a  tenant  for  life  to  grant  a  lease,  see  45  &  46  Yiot. 
o.  88,  s.  5. 
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A, — ^A  right  of  distress,  or  of  an  action  (formerly  of  debt) :  (Arch. 
li.  &  T.  105,  111,  152,  155,  2nd  edit.) 

Q. — Can  a  tenancy  from  year  to  year,  created  by  parol,  be  surrendered 
by  parol  ? 

A. — ^It  has  been  held  apon  the  constraction  of  the  29  Gar.  2,  c.  3,  s.  3, 
that  it  extends  to  tenancies  from  year  to  year,  and  that  a.  surrender  of 
these  estates  must  be  in  writing,  unless,  indeed,  it  be  a  surrender  by 
operation  of  law. 

Q. — ^Does  the  surrender  of  an  original  lease  affect  an  under-lease  ?  and 
give  a  reason  for  your  answer. 

A. — ^In  order  to  the  effectual  surrender  of  an  original  lease,  it  was 
formerly  necessary  that  any  under-lease  thereout  granted  should  be  also 
rendered  up;  for,  unless  this  were  done,  the  xmder-lease  would  have 
continued  to  exist,  without  liability  to  pay  rent  to  anyone.  However,  by 
the  4  Qeo.  2,  c.  28,  s.  6,  if  a  lease  is  surrendered  in  order  to  be  renewed, 
and  a  new  lease  granted,  the  owner  of  the  new  lease  has  the  same  right  to 
and  remedy  for  the  rent  of  under-tenants  as  if  the  original  lease  had  been 
kept  on  foot  (see  Will.  E.  P.  251,  13th  edit.);  and  by  the  8  &  9  Vict. 
c.  106,  8.  9,  in  other  cases  the  owner  of  the  next  estate  in  reversion  in 
which  the  original  lease  has  merged  has  the  like  remedy. 

Q. — ^A.  grants  a  lease  to  B.  of  certain  hereditaments  for  lives.  B. 
grants  imder-leases  of  those  hereditaments,  and  afterwards  is  desirous  to 
have  a  further  or  renewed  lease  of  the  premises  from  A.  How  is  that  to 
be  effected? 

A. — ^It  IB,  as  above  shown,  no  longer  necessary  to  surrender  the  under- 
leases in  order  to  the  effectual  surrender  and  renewal  of  the  original 
lease.  B.  may  therefore  surrender  his  interest  to  A.  and  take  a  renewal, 
which  will  give  him  full  rights  against  the  under-tenants. 

Q. — ^What  constitutes  a  surrender  of  a  lease  by  "  act  and  operation  of 
law  ?  " 

A, — The  acceptance  by  the  tenant  of  a  new  lease  operates  as  a  "  sur- 
render in  law  "  of  the  unexpired  residue  of  the  old  term,  for  the  tenant, 
by  accepting  the  new  lease,  afiSrms  that  the  lessor  has*  power  to  grant  it : 
Wms.  E.  P.  409,  13th  edit.) 

Q. — ^Under  what  circumstances  can  a  term  of  years  subsisting  in  land 
be  enlarged  into  a  fee  simple  9 

A, — ^When  there  is  a  residue  unexpired  not  less  than  200  years  of  a 
term,  which,  as  originally  created,  was  for  not  less  than  300  years  without 
any  trust  or  right  of  redemption  affecting  the  term  in  favour  of  the  free- 
holder or  other  reversioner,  and  without  any  rent  having  money  value 
incident  to  the  reversion,  the  term  may  be  enlarged  into  a  fee  simple  by 
(i.)  any  person  beneficially  entitled  in  right  of  the  term  to  possession  of  any 
land  comprised  in  the  term ;  (ii.)  a  trustee  of  the  term  ;  (iii.)  the  personal 
representative  of  the  termor,  on  the  execution  of  a  deed  declaring  to  that 
effect.  The  fee  will  be  subject  to  the  same  trusts,  rights,  and  equities  as 
the  term :  (44  &  45  Vict.  c.  41,  s.  65.) 

By  sect.  11  of  45  &  46  Vict.  c.  39,  every  such  term  as  above  mentioned 
is  to  be  included,  whether  having  as  the  immediate  reversion  thereon  the 
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freehold  or  not ;  but  not  (i.)  any  term  liable  to  be  determined  by  re-entry 
for  condition  broken,  or  (ii.)  any  term  created  by  sub-demise  out  of  a 
superior  term  itself  incapable  of  being  enlarged  into  a  fee  simple. 

Q. — What  alteration  has  recently  been  made  in  the  law  as  to  the 
apportionment  of  rents  and  perio£cal  payments  ;  and  what  cases  are 
exempt  from  the  operation  of  the  Act  ? 

A. — By  the  Apportionment  Act,  1870  (33  &  34  Vict.  o.  35),  rents, 
annuities,  dividends,  and  other  periodical  payments  in  the  nature  of  income, 
shall  be  considered  as  accruing  from  day  to  day,  and  shall  be  apportionable 
accordingly :  (sect.  2.)  The  Act  does  not  apply  to  annual  sums  made 
payable  in  policies  of  assurance,  nor  in  cases  where  it  is  stipulated  that  no 
apportionment  shall  take  place :  (sects.  6  and  7.) 

Q. — ^If  a  person  seised  in  fee  makes  a  lease,  reserying  rent  payable  half- 
yearly,  and  dies  in  the  middle  of  a  half-year,  who  is  entitled  to  the  half- 
year's  rent  when  due  ? 

A, — The  rent  would  be  now  apportioned  between  the  real  and  personal 
representatives  under  the  33  &  34  Vict.  c.  35  :  (suprcL) 

Q. — ^Tenant  for  life  grants  leases  under  a  power,  and  dies  in  the  middle 
of  a  half-year.     Are  the  rents  apportionable  at  his  death  ? 
A. — Yes,  unless  the  contrary  is  declared  :  (see  supra,) 

Q. — ^If  a  tenancy  contmue  after  the  expiration  of  a  lease,  without  any 
new  agreement,  on  what  terms  does  the  tenant  hold  ? 

A, — ^He  is  a  tenant  at  sufferance  only  until  rent  is  paid  :  (Will.  B.  P. 
391,  13th  edit.) 

Q.— What  are  the  remedies  of  landlords  for  the  recovery  of  possession 
from  tenants  at  sufferance  ? 

A, — ^If  the  tenant  holds  under  a  lease  or  agreement  in  writing  which 
has  expired,  or  been  determined  by  notice  to  quit,  and  refuses  to  deliver 
up  possession  after  demand  in  writing  made,  the  landlord  may  bring  an 
action  (formerly  ejectment)  for  the  recovery  of  possession  in  the  High 
Court  (see  15  &  16  Vict.  c.  76,  s.  213) ;  or,  if  the  annual  value  or  rent 
does  not  exceed  501,  per  annum,  in  the  Oounty  Courts  (see  ante,  p.  168) ; 
or  if  it  does  not  exceed  20/.,  may  obtain  a  warrant  for  delivery  of  posses- 
sion  from  justices  of  the  peace  :  (Stone's  Justice,  194.) 

Q. — ^Where  a  lessor  brings  an  action  to  recover  possession  for  non- 
payment of  rent  reserved  by  lease,  for  want  of  sufficient  distress  on  tlie 
premises,  and  obtains  judgment  and  possession  under  an  execution,  can 
the  lessee  obtain  relief  ? 

A, — ^The  tenant  may  now  obtain  relief  if  he  apply  within  six  calendar 
months  next  after  the  execution  of  the  judgment,  and  on  payment  of  all 
arrears  of  rent  and  full  costs :  (see  15  &  16  Vict.  c.  76,  s.  210 ;  23  &  24 
Vict.  c.  126.  s.  1.) 

Q. — What  are  the  main  features  of  the  Ground  Gkune  Act,  1880,  a& 
between  landlord  and  tenant  ? 

A, — ^The  occupier  is  entitled  to  kill  ground  game  (hares  and  rabbits) 
concurrently  with  any  other  person  having  such  right,  and  as  inseparable 
from  his  occupation,  and  he  is  not  able  to  divest  himself  of  such  right.   He 
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may  also  anthorise  one  other  person  in  writing  of  the  classes  named. 
Bat  an  occnpation  for  the  purpose  of  grazing  or  pastnrage  for  not  more 
than  nine  months^  will  be  insufficient  to  give  these  rights,  and  in  the  case 
of  moorlands  and  nninclosed  lands,  the  rights  are  only  to  be  exercised  from 
the  11th  December  to  31st  March,  except  such  moorlands,  &c.,  are  detached 
and  adjoin  arable  lands,  and  are  less  than  twenty-five  acres  in  extent : 
(43&44Vict.c.  47.) 

Q.>»-Explain  the  nature  and  effect  of  attornment. 

A* — ^Attornment  is  properly  the  acknowledgment  by  the  tenant  of  a 
new  lord :  (Holth.  L.  D.  2nd  edit.)  By  the  4  &  5  Anne,  c.  16,  attorn- 
ments were  made  no  longer  necessary  to  complete  a  conveyance  of  the 
reversion ;  and  by  the  1]  Oteo.  2,  c.  19,  the  attornment  of  any  tenant 
does  not  affect  the  possession  of  any  lands,  imless  made  with  consent  of 
the  landlord,  or  to  a  mortgagee  after  the  mortgage  is  forfeited,  or  by 
direction  of  a  court  of  justice :  (see  1  St.  0.  465,  509,  8th  edit.) 


MOETGAGES. 

Question, — ^What  is  a  mortgage  ? 

Answer. — ^It  is  a  conveyance  of  lands  by  a  debtor  to  his  creditor  as  a 
pledge  or  security  for  the  repayment  of  a  sum  of  money  borrowed.  The 
debtor  who  so  conveys  his  lands,  or  puts  them  in  pledge,  is  termed  the 
mortgagor,  and  the  creditor  to  whom  they  are  conveyed  or  pledged  is 
termed  the  mortgagee.  Mortgages  are  of  two  kinds,  vivum  vadium,  or 
living  pledge,  and  mortuum  vadium,  or  dead  pledge  or  mortgage :  (see 
Holth.  L.  D.  2nd  edit. ;  1  St.  0.  300,  dth  edit.) 

Q. — What  is  the  difference  between  the  vivum  vadium,  or  living  pledge 
or  mortgage,  and  the  mortuum  vadium,  or  dead  pledge  or  mortgage  ? 

A. — ^The  former  is  when  a  man  borrows  a  sum  of  money  of  another 
(suppose  200/.)  and  grants  him  an  estate  as  of  20/.  per  annum  to  hold  till 
the  rents  and  profits  shall  repay  the  sum  borrowed ;  in  this  case  the 
pledge  survives  the  debt,  and  immediately  on  the  discharge  of  that  reverts 
to  the  borrower :  (Holth.  L.  D.  2nd  edit.) 

The  mortuum  vadium,  or  dead  pledge,  is  where  lands  are  conveyed  by 
one  to  another  as  a  security  for  money  lent,  either  in  fee  or  for  a  term, 
with  a  condition  that  if  the  money  be  repaid  on  a  certain  day,  with 
interest,  the  lands  shall  be  reconveyed  to  the  borrower :  (Ooote  Mort.  4  et 
seq.y  3rd  edit.) 

Q. — ^What  are  the  proper  modes  of  mortgaging  freehold,  copyhold,  and 
leasehold  estates  ?     State  each  severally. 

A, — ^Freeholds,  if  not  registered,  under  the  Land  Transfer  Act,  1875 
(38  &  39  Vict.  c.  87),  are  either  mortgaged  in  fee  or  for  a  long  term  of 
years,  usually  the  former ;  the  deed  containing  all  the  usual  lunitations, 
covenants,  powers,  and  provisoes  :  (see  post,)  (a) 

(o)  If,  however,  the  lands  have  been  registered  under  the  aboye  Act,  they  are 
mortgaged,  or  charged  in  the  form  given  in  the  Schedule  to  the  Rules  and  Orders 
under  the  Act :  (see  Form  20.) 
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A  mortgage  of  copyholds  is  effected  by  conditional  surrender,  as  detailed 
ante,  p.  224. 

Leaseholds,  if  not  registered  under  the  above  Act,  are  mortgaged  either 
by  assignment  or  under-lease,  usually  the  latter,  as  by  this  means  the 
mortgagee  is  not  rendered  liable  to  the  landlord  for  payment  of  rent  and 
performance  of  the  covenants  of  the  lease :  (Goote  Mort.  108,  &c.,  3rd 
edit.)     As  to  equitable  mortgages,  see  infra. 

Q. — ^Explain  what  is  meant  by  the  term  "  equitable  mortgage." 
A, — ^An  equitable  mortgage  means  that  a  debtor  has  in  equity  created 
a  charge  on  his  estate  in  favour  of  his  creditor,  without  having  clothed 
such  creditor  with  the  legal  estate.     In  fact,  such  a  mortgage  as  would 
formerly  be  enforced  in  a  court  of  equity  only  and  not  at  law. 

Q. — ^What  is  required  to  constitute  an  equitable  mortgage  f 
A. — An  equitable  mortgage  of  non-registered  land  may  be  created  by  a 
deposit  of  the  title  deeds  relating  thereto  with  a  creditor,  as  a  security 
for  an  antecedent  debt  or  on  a  fresh  loan  of  money  {RusseU  v.  Russell,  1 
L.  0.  Eq.  541,  2nd  edit.)  (a) ;  or  by  an  agreement  or  direction  in  writing 
showing  the  debtor's  intention  to  make  his  land  or  property  a  security  for 
the  debt :  (Sm.  Man.  sect.  595.) 

Q. — WiU  a  deposit  of  deeds,  without  writing,  create  a  security  ?  If  so, 
may  the  object  of  the  deposit  be  explained  by  parol  evidence  ? 

A, — ^As  above  stated,  a  deposit  of  deeds  relating  to  non-registered  land 
without  writing  creates  an  equitable  mortgage  ;  and  the  intention  of  the 
deposit  may  be  explained  by  parol  evidence  :  (St.  Eq.  §  1020.) 

Q. — ^Would  such  a  deposit  have  preference  over  a  subsequent  purchaser 
or  mortgagee  of  the  legal  estate  with  or  without  notice  of  such  equitable 
mortgage  ?     Is  a  written  memorandum  essential  or  advantageous  ? 

A, — Such  a  deposit  would  have  preference  over  a  subsequent  puxxshaser 
or  mortgagee  having  the  legal  estate,  if  he  had  at  the  time  of  his  pui^ 
chase  or  mortgage  notice  of  the  deposit.  But  if  such  purchaser  or 
mortgagee  bond  fide,  and  for  value,  obtains  the  legal  estate  without 
notice,  and  registers  his  conveyance,  (h)  he  will  take  priority  over  the 
equitable  mortgagee :  (St.  Eq.  §§  64,  108,  396,  436,  1020.)  Aa  before 
stated,  no  memorandum  is  essential,  but  it  is  advantageous,  as  it  facilitates 
proof. 

Q. — ^Draw  a  memorandum  of  equitable  mortgage,  to  be  accompanied 
by  a  deposit  of  title  deeds,  in  such  form  as  not  to  be  chargeable  with 
stamp  duty. 

A, — ^Be  it  remembered  that  on  this  10th  day  of  August,  1881,  the 
title  deeds  specified  in  the  Schedule  hereto,  which  relate  to  certain  landB 
containing  twenty  acres  or  thereabouts  situate  at  in  the  county 

of  ,  and  belonging  to  • ,  of  &c.,  have  been  deposited  by 

him  with  ,  of  &c.,  by  way  of  equitable  mortgage  of  the  same 


(a)  But  no  equitable  mortgage  or  lien  on  land  registered  under  the  25  A  26  Yiet. 
0.  53,  can  now  be  created  by  a  deposit  of  title  deeds ;  although  the  deposit  of  the  land 
oertificate  of  the  depositor  will  create  such  a  mortgage :  (see  sects.  68,  73.) 

(6)  This  does  not  refer  to  registration  under  the  38  ft  89  Viot.  c  87,  but  to  the 
local  registry  of  lands  in  Middlesex  and  Yorkshire,  Ac 
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premises  for  secnrmg  the  repayment  to  the  said  ,  his  ezecators, 

administratocs,  or  assigns,  of  the  sum  of  500/.,  this  day  advanced  by  him 
to  the  said  with  interest  for  the  same  from  this  day  at  the  rate  of 

4/.  per  cent,  per  annum,  payable  half-yearly.  In  witness,  &c. — Sohedulb. 
A  memorandum  substantially  in  this  form  has  been  held  in  Meek  y. 
Bctylias  (31  L.  J.  Oh.  448),  not  to  require  an  ad  valorefm  stamp  as  "an 
agreement  accompanied  with  a  deposit  of  title  deeds  \*  (Davidson's  Gone. 
Prec.,  9th  edit.) 

Q. — ^A.  is  owner  and  occupier  of  a  manufactory  and  the  machinery 
therein ;  he  mortgages  the  manufactory  to  B.,  without  expressly  including 
the  fixed  machinery.  WOl  the  fixed  machinery  pass  ?  And  if  so,  is 
registration  under  the  Bills  of  Sale  Act  necessary  ? 

A. — ^The  fixed  machinery  wiU  pass,  although  not  specially  mentioned, 
being  annexed  to  the  freehold;  and  consequently,  registration  under 
the  Bills  of  Sale  Act  is  not  necessary :  {McUher  t.  Fraser,  27  L.  T. 
Bep.  41.)  By  41  &  42  Vict.  c.  81,  fixtures  do  not  require  registration 
unless  assigned  by  separate  deed  ;  but  trade  machinery  does,  except  fixed 
motive  power,  or  fixed  power,  or  the  steam,  gas,  and  water  pipes. 

Q. — ^You  have  to  prepare  a  mortgage  of  a  freehold  cotton  mill  with 
a  large  amount  of  machinery,  some  fixed  to  the  freehold  and  some  not ; 
what  must  you  do  to  get  a  valid  security  over  the  whole  for  your 
client  ? 

A, — ^In  order  to  bind  the  machinery  not  fixed  to  the  freehold  the 
mortgage  must  be  registered  as  a  bill  of  sale  under  the  Bills  of  Sale  Act, 
1878. 

Q. — ^In  the  case  of  a  mortgage  of  freeholds  in  Middlesex  containing 
trade  and  other  fixtures  and  movables,  what  is  necessary  to  be  done  for 
the  effectual  security  of  the  mortgagee  ? 

A, — ^The  mortgage  should  be  registered  in  the  Middlesex  registration 
office,  and  in  order  to  bind  the  movables  it  must  be  registered  as  a  bill 
of  sale  under  the  Bills  of  Sale  Begistration  Act,  1878. 

Q. — Land  held  in  fee  simdH  having  thereon  buildings  and  fixtures 
which  the  owner  erected  for  t^Hpurposes,  is  mortgaged  without  mention 
of  those  erections ;  do  the  b^^Egs  and  fixtures,  or  either,  pass  to  the 
mortgagee  ?  Would  there  be VEifference  if  the  land  were  leasehold  for 
years  ?  *^ 

A. — ^The  buildings  and  fixture  pass  to  the  mortgagee  in  fee  (Mather 
V.  Ftaser,  2  E.  &  T.  536),  and  also  to  the  mortgagee  of  the  leasehold : 
{Ex  parte  Astbury,  4  Oh.  App.  630),  and  see  41  &  42  Vict.  o.  31,  as  to 
trade  machinery  (ante), 

Q. — ^Is  the  mortgage  in  either  of  the  cases  in  question  within  the  Bills 
of  Sale  Act  ? 

A. — ^Neither  case  is  within  the  Bills  of  Sale  Act  (Mather  v.  Fraser),  but 
in  the  case  of  a  mortgage  of  the  tenant's  fixtures  separately  they  would 
be  within  the  Act :  (see  Ex  parte  Barclay,  5  De  G.  M.  &  G. ;  or  if  trade 
machinery  be  included,  41  &;  42  Vict^  c.  31.) 

Q. — If  instructed  to  prepare  a  mortgage  comprising  copyhold  property 
and  policies  of  assurance  on  the  life  of   the   mortgagor,  what  would 

s  2 
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the  parchase  mon._,,  ^ue  receipt,  JEc,  the  vendor  first  appoints  and  then 
grants  and  confirms  nnto  the  pnichasen  and  their  heirs.  The  parcels. 
General  words.  Habendom,  uses,  covenants  for  title,  and  testimonium. 
Two  witnesses  are  desirable  (and  absolutely  requisite  for  the  execntion  of 
the  powers)  who  shoold  properly  attest  the  same  :  (see  Dav.  Con.,  vol.  2, 
part  1,  p.  173  et  seq.) 

Q. — The  like  of  a  mortage  of  leaseholds  to  two  persons  where  the 
lessee's  covenants  are  onerous. 

A, — Date ;  parties  ;  recitals.  1st  testatum,  where  in  consideration  of  the 
mortgage  money  the  mortgagors  covenant  to  repay  principal  and  interest^ 
2nd  testatum,  where,  in  further  consideration,  &c.,  lessee  demises  the 
premises.  Habendum  to  the  mortgagees,  their  executors,  administrators, 
and  assigns,  for  the  residue  of  the  term  less  the  last  day  thereof.  Proviso 
for  redemption,  covenant  to  pay  interest  after  default  and  the  nsual 
covenants  for  title  on  assignment  of  a  lease,  are  entered  into  by  mortg^or, 
and  to  pay  the  lent  and  perform  the  covenants  contained  in  the  lease. 
If  the  mortgagees  are  trustees  a  declaration  should  be  inserted  that  the 
money  is  advanced  by  them  on  a  joint  account.  Power  of  sale,  and 
declaration  by  mortgagor  to  hold  last  day  of  term  in  trust  for  purchaser  : 
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{see Day.  Con.,  voL  2,  part  2,  p.  819  etseq.;  after  dlst  Dec,  1881,  a 
mortgage  may  be  made  by  statutory  form,  see  44  &  45  Vict.  c.  41, 
«.  26.) 

Q. — ^What  is  the  power  of  sale  now  implied  in  a  mortgage  deed  of 
freeholds  or  leaseholds  ? 

A. — ^Power  to  the  mortgagee  after  the  money  becomes  due  to  sell  or 
<X)ncur  with  any  other  person  in  selling  the  mortgaged  property,  or  any  part 
thereof,  either  subject  to  prior  charges  or  not,  and  either  together  or 
in  lots,  by  public  auction  or  private  contract,  subject  to  such  conditions, 
respecting  title,  or  evidence  of  title  or  other  matter  as  he  (the  mortgagee) 
thinks  fit,  and  to  buy  in  at  an  auction  or  to  rescind  any  contract  for 
sale,  and  to  re-sell  without  being  answerable  for  any  loss  occasioned 
thereby  :  (44  &  45  Vict.  c.  41,  s.  19. 

Q. — ^When  does  the  power  of  sale  given  to  mortgagees  by  the  Convey- 
ancing Act,  1881,  become  exercisable  ? 

A. — ^After  the  mortgage  money  becomes  due,  but  not  unless  and  untU — 

(i.)  Notice   requiring  payment  off  has  been  served,  and  default 

made  in  payment  of  mortgage  money  or  part  thereof  for 

three  months  after  such  service. 

(ii.)  Some  interest  is  in  arrear  and  unpaid  for  two  months  after 

becoming  due. 
(iii.)  Breach  of  covenant  in  mortgage,  or  of  provisions  of  the  Act 
(other  than  breach  of  contract  for  payment   of  mortgage 
money  and  interest) :  (a)  (44  &  45  Vict.  c.  41,  ss.  19,  20.) 

Q. — ^If  A.  borrows  money  on  the  security  of  his  life  interest  in  consols 
settled  on  his  marriage,  and  policy  of  assurance  effected  on  his  life  and  in 
his  own  name,  what  inquiries  should  you  make,  as  solicitor  for  the  lender, 
before  the  completion  of  the  mortgage,  and  what  notice  should  you  serve 
after  its  completion  ?  (b) 

A. — ^I  should  inquire  of  the  trustees  of  the  settlement  if  there  were  any 
previous  incumbrance  on  the  stock  within  their  knowledge.  I  should  also 
make  the  same  inquiries  at  the  insurance  office.  On  learning  that  there 
were  no  prior  incumbrances,  and  after  taking  an  assignment  of  the  life 
interest  and  policy,  I  should  immediately  give  written  notice  of  the 
assignment  to  the  insurance  company  and  the  trustees :  (Hughes'  Conv. 
887.) 

Q.-— What  might  be  the  consequence  to  your  client,  and  also  to  yourself, 
if  you  omitted  to  make  the  inquiries,  and  serve  the  notices  referred  to  in 
the  last  question  f 

A. — ^The  client  might,  if  it  turned  out  that  there  were  prior  incum- 
brances on  the  stock  or  policy,  lose  the  benefit  of  his  security.  By  not 
giving  notice  he  might  be  postponed  to  a  subsequent  incumbrancer,  who, 
having  no  notice  of  the  prior  assignment,  gave  notice  to  the  trustees  and 

(a)  On  behalf  of  a  mortgagor,  this  latter  proviBion  of  the  Act  should  be  negatived 
in  the  deed. 

(6)  Also  aaked  thns :  A.  wUhee  to  raise  money  on  his  life  interest  in  stock  standing 
in  the  name  of  trustees :  what  security  would  you  advise,  and  what  precautions  would 
you  take  ? 
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insurance  company  (Consolidated  Insurance  Company  v.  Biley,  1  L.  T.  Bep^ 
N.  S.  209) ;  or  might  lose  the  benefit  of  the  policy  by  a  payment  by  the 
company.  Nor  could  the  assignee,  until  such  notice,  sue  in  his  own  name 
for  the  amount  due  on  the  policy  on  the  death  of  the  assured :  (30  &  31 
Vict.  c.  144,  s.  3.)  If  the  client  suffered  damage  as  stated,  he  might  bring 
an  action  against  his  solicitor :  (Arch.  Nisi  Prius^  40.) 

Q.— -If  a  mortgage  be  made  to  two  persons,  and  one  dies,  having 
appointed  a  third  person  his  executor,  can  the  surviving  mortgagee  give 
a  valid  receipt  for  the  mortgage  debt,  and  reconvey  the  estate ;  and  if  not, 
what  provision  should  be  inserted  in  the  mortgage  deed  to  enable  him  to 
do  so  f 

A, — ^The  surviving  mortgagee  cannot  give  a  valid  receipt  for  the  debt 
and  reconvey  the  estate;  for  in  equity  the  mortgagees  are  tenants  in 
common  ;  the  personal  representatives  of  the  deceased  must  join  in  the 
reconveyance  to  discharge  the  debt.  To  enable  the  surviving  mortgagee 
to  give  a  valid  receipt,  the  deed  must  contain  a  declaration  that  the 
money  is  advanced  by  them  on  a  joint  account,  and  that  in  case  of  the 
decease  of  one  in  the  lifetime  of  the  other  the  receipt  of  the  survivor 
shall  be  an  effectual  discharge  for  the  whole  of  the  money :  (see  WilL 
B.  P.  436,  13th  edit.)  In  mortgages  executed  after  31st  December,  1881, 
the  words  as  to  the  receipt  being  sufficient  discharge  will  be  unnecessary : 
(see  44  &  45  Vict.  c.  41,  s.  61.) 

Q. — 8ketch  the  outline  of  a  mortgage  in  fee  from  A.  to  6.,  0.,  and  D., 
who  are  trustees  of  the  money  advanced. 

A, — ^In  addition  to  the  usual  parts  of  a  mortgage  deed  (see  post\  there 
should  be  a  declaration  that  the  money  is  advanced  on  a  joint  account : 
(Will.  E.  P.  436,  13th  edit,  and  supra.) 

Q. — When  trust  property  is  lent  on  mortgage,  is  it  expedient  to  keep 
the  trust  out  of  sight,  bearing  in  mind  the  provisions  of  the  Act  of  1859, 
making  the  receipt  of  a  trustee  effectual  ?     Give  your  reasons. 

A, — It  is  expedient  to  keep  the  trust  out  of  sight,  so  that  when  the 
money  is  paid  off  the  trust-deed  may  not  become  an  essential  HnV  in  the 
mortgagor's  title.  And  it  is  usual  to  insert  a  declaration  that  the  money 
is  advanced  by  the  trustees  (not  as  trustees,  but  by  name)  on  a  joint 
account :  (Lewin  on  Trusts,  246,  4th  edit.) 

Q. — Explain  the  term  "  proviso  for  redemption." 

A, — It  is  the  clause  contained  in  every  properly  drawn  mortgage  deed, 
that  upon  repayment  by  the  mortgagor  to  the  mortgagee  of  the  principal 
and  interest  on  a  certain  day,  the  mortgagee  will  reconvey  ihe  estate  to 
the  mortgagor. 

Q. — State  how  the  covenants  for  title  on  a  mortgage  and  a  poichase 
differ. 

A, — On  a  mortgage  the  covenants  for  title  given  by  the  mortgagor  are 
absolute — ^that  is,  extending  to  the  acts  of  the  whole  world ;  whilst  those 
given  on  a  purchase  are  qualified  covenants,  being  restricted  to  the  acts  of 
the  covenantor,  or  to  himself  and  those  through  whom  he  claims  by  will 
or  descent :  (see  Will.  B.  P.  448,  13th  edit.) 

Q. — ^Is  it  useful,  and,  if  so,  in  what  respect,  to  take  a  bond  from  » 
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mortgagor  in  addition  to  tlie  mortgage  and  covenant  for  payment  of 
principsd  and  interest  ? 

A. — ^It  is  useful  to  do  so  when  the  money  is  to  be  repaid  by  instal- 
ments :  because  an  action  may  be  brought  upon  the  bond  if  default  is 
made  in  pajrment  of  any  one  of  the  instahnents ;  whereas,  if  the  only 
reihedy  is  upon  covenant,  no  action  will  lie  before  the  instalments  become 
payable.  Again,  the  bond  might  have  sureties,  and  the  mortgagee  may 
pursue  aU  his  remedies  at  the  same  time  :  (Hughes'  Oon.  415.) 

Q* — ^What  is  the  meaning  of  an  attornment  clause  in  a  mortgage,  and 
what  remedy  does  it  confer  ? 

A. — ^The  meaning  of  an  attornment  clause  in  a  mortgage  (where  a 
mortgagor  occupies  the  premises)  is  that  thereby  the  mortgagor  acknow- 
ledges the  mortgagee  as  his  landlord,  at  a  yearly  rent,  usually  the  amount 
of  interest  on  the  mortgagee  ;  and  the  remedy  it  affords  is  that  the  mort- 
gagee may  distrain  for  such  rent  in  case  of  non-payment. 

Q.— What  is  an  equity  of  redemption  ? 

A. — ^An  equity  of  redemption  is  the  right  which  equity  gives  a  mort- 
gagor of  redeeming  his  mortgaged  estate  after  the  time  appointed  for 
repayment  of  the  money  due  has  passed :  (Will.  B.  P.  427,  13th  edit.) 

Q. — ^How  can  an  **  equity  of  redemption  "  be  barred  ? 
A, — 1.  By  foreclosure. 

2.  By  sale  under  a  power  express  or  imphed. 

3.  By  lapse  of  time  (now  twelve  years)  when  the  mortgagee  has  been 
in  possession  without  acknowledgment :  (37  &  38  Vict.  c.  57,  s.  12.) 

4.  By  mortgagor  making  a  second  mortgage  and  fraudulently  concealing 
the  first  from  the  mortgagee  :  (4  &  5  W«  &  M.  c.  16.) 

Q. — ^A.  makes  a  mortgage  to  B.  in  fee,  and  then  dies  without  heirs  and 
intestate ;  who  is  entitled  to  the  equity  of  redemption  of  the  mortgaged 
estate? 

A. — ^The  equity  of  redemption  beomes  vested  in  the  mortgagee,  and 
does  not  escheat  to  the  Crown  ;  but  the  mortgagee  does  not  take  it  abso- 
lutely, for  it  is  still  liable  for  the  payment  of  the  debts  of  the  mortgagor, 
and  a  judgment  creditor  has  a  right  to  redeem :  (see  BecU  v.  Symonds,  16 
Beav.  406.) 

Q. — ^What  is  meant  by  "  tacking  '*  a  mortgage,  and  how  can  this  be 
effected? 

A. — "  Tacking  "  is  the  uniting  of  two  incumbrances  in  order  to  post- 
pone an  intermediate  one  which  is  prior  in  point  of  time  to  the  incum- 
brances tacked.  Thus,  if  a  third  mortgagee,  who  has  made  his  advance 
without  notice  of  a  second  mortgage,  can  purchase  the  first  legal  mort- 
gage, he  may  tack  his  third  mortgage  to  the  first,  and  so  postpone 
the  intermecQate  incumbrancer :  for  when  the  equities  are  equal  the 
law  prevails  :  (St.  Eq.  §§  412,  413  ;  Marsh  v.  Lee,  1  L.  0.  Eq.  494,  2nd 
edit.)  (a) 

(a)  This  right  was  abolished  by  some  learned  (?)  law  reformer,  by  87  &  38  Yiot. 
e.  78,  B.  7,  which  did  away  with  any  protection  afforded  by  the  legal  estate.  This 
mischievons  section  (subject  to  vested  interests)  was  happily  shortly  repealed  by 
88  it  89  Vict  c  87,  s.  129,  and  by  46  ft  47  Vict.  c.  89 ;  this  latter  section  is  now 
repealed. 
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Q. — ^Where  there  are  three  mortgagees,  can  the  third  in  any  and  what 
manner  protect  himself  against  the  second ;  and  will  the  fact  of  his  having 
had  notice  (when  he  advanced  his  money)  of  the  second  mortgage  interfere 
with  such  protection  ? 

A. — A  third  mortgagee  may,  by  purchasing  the  first  legal  mortgage, 
tack  his  third  to  the  first,  and  so  postpone  the  second.  But  to  enable  a 
mortgagee  to  tack,  he  must  have  had  no  notice  of  a  second  mortgage  at 
the  time  of  advancing  his  moneys  but  it  will  make  no  difference  that  the 
third  mortgagee  at  the  time  of  purchasing  the  first  had  notice  of  the 
second  mortgage  :  (see  references,  supra,) 

Q, — ^A.  mortgages  land  to  B.  to  secure  1000/.  advanced  at  the  time  and 
also  future  advances,  and  subsequently  A.  mortgages  the  same  land  to  0. 
to  secure  a  present  advance.  G.  gives  B.  notice  of  his  mortgage.  If  B. 
afterwards  makes  a  further  advance,  will  that  advance  rank  in  priority 
to  0.*s  mortgage  ?  , 

A. — ^Formerly,  in  such  a  case,  it  was  held  that  the  first  mortgagee  (B.) 
might  tack  against  the  second  (C),  because  it  was  said  to  be  folly  of  the 
latter  to  lend  his  money  on  such  security  :  (see  Gordon  v.  CfraJiam,  7  Vin. 
Abr.)  But  this  case  has  been  overruled,  and  it  is  now  decided  that  you 
must  not  in  any  case  have  notice,  at  the  time  of  advancing  the  money,  of 
the  intermediate  incumbrance,  to  entitle  you  to  tack  :  (see  Roll  v.  Hophin- 
son,  32  L.  T.  Eep.  69,  112  ;  9  H.  of  L.  614.) 

Q. — Can  an  advance  on  judgment  subsequent  to  a  second  mortgage  be 
tacked  to  a  prior  security,  so  as  to  have  priority  in  payment  to  the  second 
mortgage  ? 

A, — A  first  legal  mortgagee  may  tack  a  judgment  debt  to  his  first  mort- 
gage if  the  advance  was  made  without  notice  of  the  intermediate  mortgage, 
and  provided  the  judgment  is  perfected  by  registering  the  writ  of  execution 
in  accordance  with  27  &  28  Vict.  c.  112,  s.  1.  But  a  judgment 
creditor  cannot  buy  the  first  legal  mortgage  and  tack,  because  he  did 
not  originally  lend  his  money  on  the  security  of  the  land :  (see  Sm.  Man. 
8.  529.) 

Q. — ^In  a  register  county,  (a)  does  registration  of  a  second  morl^fage 
amount  to  notice  thereof  ? 

A, — ^No;  registration  is  not  deemed  constructive  notice,  and  it  was 
formerly  thought  that  it  would  not  prevent  a  prior  mortgagee  from  tack- 
ing a  third  mortgage  when  he  had  no  actual  notice  of  the  existence  of 
a  second  mortgage :  (St.  £q.  §§  401,  402  ;  Goote  Mort.  378,  3rd  edit.) 
But  the  recent  case  of  Credland  v.  Potter  (44  L.  J.  Bep.  169)  has 
decided  that  such  charges  take  effect  according  to  priority  of  registration, 
and  cannot  be  tacked. 

Q. — ^Is  any  notice  necessary,  and  to  whom,  on  taking  a  mortgage  of  the 
equity  of  redemption  ? 

A. — The  person  lending  the  money  should  not  only  give  the  first 
mortgagee  express  notice  of  the  proposed  mortgage,  but  he  should,  if  the 
first  mortgagee  will  permit,  put  notice  of  the  second  mortgage  on  the  prin- 
cipal title-deed.     It  is  also  incumbent  on  the  mortgagor  of  an  equity  of 

(a)  The  register  counties,  it  must  be  remembered,  are  only  Middlesex  and  York,  Ac 
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redemption  to  give  notice  of  tHe  first  mortgage  to  the  second  mortgagee  ; 
for  otherwise  he  loses  his  equity  of  redemption  :  (Goote  Mort.  210,  211, 
3rd  edit.) 

Q. — ^What  length  of  possession  by  a  mortgagee,  and  in  what  circum- 
stances, will  bar  the  equity  of  redemption  ? 

A. — ^Twelve  years  after  entry  by  mortgagee,  and  after  payment  of  any 
principal  or  interest  on  account,  or  after  any  written  acknowledgment  of 
the  title  of  the  mortgagor  or  of  his  right  to  redeem  is  now  sufficient : 
(37  &  88  Vict.  c.  57,  s.  7 ;  Will.  B.  P.  458,  13th  edit.) 

Q. — Does  the  purchaser  of  an  equity  of  redemption,  without  the  con- 
currence of  the  mortgagee,  encounter  any  and  what  risk,  on  the  supposition 
that  the  principal  and  interest  due  on  the  mortgage  is  correctly  stated  by 
the  mortgagor  ? 

A. — ^Tes.  In  case  the  mortgagee  has  taken  other  mortgages  from  the 
mortgagor,  he  may  refuse  to  allow  the  purchaser  to  redeem,  unless  he 
discharges  all  the  mortgages,  but  as  to  deeds  executed  after  Dec.  31, 1881, 
see  44  &  45  Vict.  c.  41,  s.  17. 

Q. — Can  a  first  mortgagee  purchasing  and  taking  a  conveyance  to  him- 
self in  fee  of  the  equity  of  redemption,  set  up  his  mortgage  against  any  of 
the  subsequent  incumbrances  of  which  he  has  notice  ? 

A. — ^No  ;  but  he  may  set  it  up  against  such  of  them  as  he  had  no 
notice  of  at  the  time  he  purchased.(a)  He  should,  however,  in  this  case 
take  the  conveyance  in  the  name  of  a  trustee,  in  order  to  prevent  the 
equitable  title  merging  in  the  legal  estate :  (Dav.  Oonv.  294,  2nd  edit.) 

Q. — ^What  are  the  prominent  disadvantages  of  a  second  mortgage, 
especially  in  the  event  of  foreclosure  or  sale,  and  considering  the  danger 
of  tacking  ?     Give  your  reasons. 

A. — ^The  disadvantages  are  that  the  second  mortgagee  gets  neither  the 
title-deeds  nor  the  legal  estate,  and  therefore  formerly  could  not  bring 
ejectment ;  and  if  he  wishes  to  foreclose,  he  must  do  so  subject  to  the 
debt  of  the  first  mortgagee,  or  pay  him  off,  and  if  he  sells  he  is  only 
entitled  to  the  surplus  after  satisfying  the  first  mortgagee.  So  he  may 
be  cut  out  by  a  right  of  tacking  being  exercised :  (see  Sm.  Man.  tit.  3,  c.  3 ; 
and  see  James  v.  James,  L.  Bep.  16  Eq.  153.)  An  equitable  mortgagee 
by  deposit  can  only  foreclose,  and  is  not  entitled  to  a  sale. 

Q. — A  mortgagee  in  fee  dies  intestate :  in  whom  do  the  estate  and 
money  vest,  and  if  the  mortgagor  wishes  to  pay  off  the  mortgage  debt, 
what  assurance,  and  by  whom  executed,  is  necessary  for  restoring  the 
es.tate  to  the  mortgagor  free  from  the  debt  ? 

A, — ^As  the  mortgagee  had  the  legal  estate,  it  did,  on  his  death  intestate, 
descend  to  his  heir-at-law  ;  but  in  equity,  as  a  mortgage  is  only  considered 
as  a  security  for  the  money  lent,  the  personal  representatives  were 
entitled  to  the  money,  and.  the  heir-at-law  was  compelled  to  join  the 
personal  representatives  in  a  reconveyance  of  the  estate,  although  he  might 
not  be  entitled  to  a  shilling  of  the  money  (see  Will.  B.  P.  432,  13th 

(a)  Subject  to  any  right  accniiiig  under  37  &  38  Vict  o.  78,  b.  7,  previous  to  its 
npeaL 
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edit.) ;  but  the  legal  personal  represantatives  might  convey  by  37  &  5S 
Vict.  c.  78,  8.  A,  and  in  case  of  death  after  Dec.  31,  1881,  by  44  &;  45 
Vict.  c.  41,  8.  30,  the  estate  and  money  both  vest  in  them. 

Q. — (Hve  the  parties  to,  and  the  outline  of,  a  deed  of  transfer  of 
mortgage  of  land  held  in  fee  simple — ^the  mortgagor  living,  the  mortgagee 
dead  intestate.  Is  there  more  than  one  mode  of  carrying  it  out,  and 
does  the  Vendor  and  Purchaser  Act,  1874,  affect  the  question  ? 

A, — Date,  parties,  heir  of  mortgagee  of  the  first  part,  administrator  of 
mortgagee  of  the  second  part,  and  mortgagor  of  the  third  part,  and 
transferee  of  the  fourth  part.  Becitals  of  mortgage,  death  of  mortgagee, 
heirship,  administration,  amount  due  on  mortgage,  and  agreement  for 
transfer.  Testatum,  in  consideration  of  mortgage  money  paid  by  trans- 
feree to  mortgagee's  adnunistrator,  the  latter  with  consent  of  mortgagor 
assigns  debt  with  all  powers,  &c.  Habendum.  Second  testatum,  when 
in  further  consideration  as  aforesaid,  heir  with  like  consent,  grants 
premises  to  transferee.  Habendum,  &c.  Covenant  by  heir  that  he  has 
not  incumbered.  Covenant  by  mortgagor  for  payment  of  principal  and 
interest.  The  Vendors  and  Purchasers  Act,  1874,  s.  4,  dispensing  with 
the  necessity  for  making  the  heir-at-law  of  the  mortgagee  a  party,  does 
not  apply  in  case  of  a  transfer  (In  re  Brookes  mortgage,  46  L.  J.  865) ; 
but  44  &  45  Vict.  c.  41,  s.  30,  includes  this  case.  It  is  not  absolutely 
essential  that  the  mortgagor  should  be  a  party,  but  if  not,  written  notice 
of  the  transfer  should  be  given  him. 

Q. — A  testator  dies  in  the  present  year  possessed  of  two  houses,  one 
freehold  and  the  other  leasehold.  Each  has  a  mortgage  upon  it.  By  his 
will,  he  devises  the  freehold  house  to  A.,  and  bequeaths  the  leasehold  one 
to  B.,  without,  in  either  case,  saying  anything  about  the  mortgagees.  He 
leaves  an  ample  general  personid  estate.  How  will  the  respective  mort- 
gage debts  be  borne,  and  why  ? 

A. — If  the  will  is  made  since  1854,  the  mortgage  debt  on  the  freehold 
house  will  be  borne  by  that  property,  it  being  provided  by  the  17  &  18 
Vict,  c  113,  that  when  any  person  shall  after  the  31st  December,  1854, 
die  seised  of  any  hereditaments  which  shall  be  charged  with  the  payment 
of  any  money  by  way  of  mortgage,  and  shall  not  by  his  will  have  signified 
any  contrary  intention^  the  devisee  to  whom  such  hereditaments  shall  be 
devised  shsJl  not  be  entitled  to  have  the  mortgage  satisfied  out  of  the 
personal  estate,  but  the  hereditaments  so  charged  shall  be  primarily  liable 
for  the  same.  The  mortgage  debt  on  the  leasehold  house  was  till  40  &  41 
Vict.  c.  34  payable  out  of  the  personal  estate,  as  it  was  held  that  lease- 
holds for  years  were  not  within  the  first  Act:  {Solomon  v.  Solomon, 
10  L.  T.  Bep.  N.  S.  54.)  But,  by  the  latter  Act,  they  are  made  so  with 
respect  to  persons  dying  after  the  31st  December,  1877. 

Q. — On  a  contemplated  reconveyance  of  a  mortgaged  estate  would  you 
allow  such  reconveyance  to  be  indorsed  on  the  mortgage  deed?  If  not^ 
why  not  ? 

A. — ^Whenever  circumstances  would  admit,  I  should  advise  the  reconvey- 
ance to  be  by  indorsement,  because,  when  the  mortgage  deed  is  produced, 
it  necessarily  bears  with  it  the  evidence  of  the  reconveyance,  otherwise  the 
reconveyance  might  be  lost  and  great  difficulty  experienced  in  proving  its 
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execution  ;   or  even  that  the  mortgage  debt  had  been  paid  :   (2  Day. 
Oonv.  705.) 

Q. — ^A.  ifi  mortgagee  in  fee^  and  dies  without  devising  the  secnrity,  and 
the  mortgage  debt  is  applicable  by  his  executor  to  the  payment  of  the 
testator's  debt;  snppose  the  heir-at-*law  of  the  mortgagee  be  unwilling 
or  incapable  to  reconyey  the  premises  (as  if  he  be  an  infant),  to  whom  is 
the  mortgagor  to  pay  the  principal  money  and  interest,  and  how  is  he  to 
obtain  an  effectual  reconveyance  of  the  premises  ? 

A, — ^Formerly,  if  the  heir-at-law  of  the  mortgagee  was  unwilling  or  in- 
capable of  reconveying  the  premises,  the  way  to  obtain  a  reconveyance  was 
to  apply  to  the  Court  of  Chancery  for  a  vesting  order  under  the  13  &  14 
Vict.  c.  60,  which,  if  granted,  had  the  same  effect  as  if  the  heir-at-law  of 
the  mortgagee  had  duly  executed  a  conveyance  or  assignment  of  the  lands 
in  the  same  manner  and  for  the  same  estate.  If  deemed  more  expedient, 
a  person  would  be  appointed  to  execute  a  conveyance  to  have  the  same 
effect.  The  money  being  paid  to  the  executor,  now,  by  37  &  38  Vict. 
c  78,  s.  4,  the  legal  personal  representatives  may  reconvey  to  the  mort- 
gagor; and  by  44  &  45  Vict.  o.  41,  s.  30,  in  case  of  death  after  the  31st 
December,  1881,  they  are  the  only  proper  parties. 

Q. — If  a  freehold  estate  in  mortgage  be  devised  or  allowed  to  descend, 
is  the  devisee  or  heir-at-law  entitled  to  have  the  mortgage  paid  out  of  the 
testator's  or  intestate's  personal  estate,  there  being  no  direction  in  the 
deed  or  will  to  that  effect ;  and  has  the  law  on  this  point  been  altered, 
and  when,  and  in  what  respect  ? 

A, — ^Prior  to  the  1st  January,  1855,  the  heir  or  devisee  was  so  entitled  ; 
but  not  since  this  date  unless  the  mortgagor  has  by  his  deed  or  will,  &c., 
signified  a  contrary  intention.  It  is,  however,  provided  that  this  enact- 
ment is  not  to  affect  any  rights  claimed  under  any  deed,  will,  &g,,  made 
before  the  1st  January,  1855 :  (l7  &  18  Vict.  c.  113.)(a)  A  will  operating 
after  the  dlst  December,  1867,  containing  a  general  direction  that  all  the 
debts  of  the  testator  shall  be  paid  out  of  his  personal  estate,  is  not  to  be 
deemed  a  declaration  of  a  contrary  intention  so  as  to  include  mortgage 
debts ;  something  more  explicit  is  required :  (30  &  31  Vict.  c.  69.)  As 
to  personal  estate,  see  40  &  41  Vict.  c.  34. 

Q. — A.,  being  seised  of  Blackacre  subject  to  a  mortgage,  devises  it  to 
B.,  and  by  his  will  gives  his  personal  estate  to  his  executors  ''  subject  to 
the  pajouent  of  his  just  debts."  Out  of  what  part  of  A.'s  estate  will  the 
mortgage  debt  have  to  be  paid,  and  why  ? 

A, — The  estate  will  now  go  to  B.,  charged  with  the  payment  of  the 
mortgage  debt :  (17  &  18  Vict.  o.  113,  and  30  &  31  Vict.  c.  69.)  A  will 
operating  after  the  3lBt  December,- 1867,  containing  a  general  direction 
that  all  the  debts  of  the  testator  shall  be  paid  out  of  his  personal  estate, 
is  not  to  be  deemed  a  declaration  of  a  contrary  intention  so  as  to  include 
mortgage  debts.  Prior  to  the  Ist  January,  1855,  the  heir  or  devisee  of 
A.  was  entitled  to  have  the  mortgage  debt  in  all  cases  paid  out  of  the 
personal  estate. 

(a)  An  equitable  mortgage  is  within  this  Act :  (Co/e&y  ▼.  CoUly^  14  L.  T.  Bep.  N.  & 
697.) 
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Q. — ^A.,  possessed  of  a  freehold  farm  and  a  leasehold  shop,  each  subject 
to  a  mortgage,  and  of  considerable  personalty  besides,  by  his  will  leaves 
his  realty  to  B.,  and  his  personalty  to  G. ;  out  of  what  fund  will  the  mort- 
gages be  discharged,  and  what  was  the  former  law  on  the  subject  ? 

A, — Prior  to  the  Ist  January,  1855,  B.  would  have  been  entitled  to 
have  had  the  mortgage  on  the  freeholds  paid  out  of  A/s  personal  estate ; 
but  now  the  stat.  17  &  18  Vict.  c.  113  (Locke  King's  Act)  enacts  that 
the  estate  descends  cum  onere,  unless  a  contrary  intention  appears  by  the 
will  of  the  deceased.  The  mortgage  on  the  leasehold  shop  will  be  payable 
out  of  the  personalty  (Solomon  v.  Solomon,  10  L.  T.  Bep.  N.  8.  54) ; 
unless  A.  died  after  the  3 1st  of  December,  1877  :  (40  &  41  Vict, 
c.  34.) 

Q. — ^What  defects  in  former  Acts,  relating  to  the  payment  of  mort- 
gage debts  charged  on  lands  passing  by  a  will,  are  remedied  by  the  Act  of 
1877? 

^.— This  Act,  40  &  41  Vict.  c.  34,  amends  the  17  &  18  Vict.  c.  113 
(Locke  King's  or  the  cum  onere  Act),  and  30  &;  31  Vict.  c.  69  (the  Amend- 
ment Act),  by  extending  the  operation  of  those  Acts  to  any  Hen  for 
unpaid  purchase  money  on  land  purchased  by  an  intestate,  and  also 
extends  the  Acts  to  Leaseholds,  in  each  case  with  respect  to  persons  dying 
after  the  31st  December,  1877* 

Q. — ^A.  purchased  the  equity  of  redemption  in  a  freehold  house  No.  1, 
Middlesex-street ;  he  afterwards,  as  he  alleges,  lost  the  property  owing  to 
a  consolidation  of  securities.     Explain  how  this  could  be. 

A, — ^Where  a  mortgagee  lends  two  distinct  soms  to  the  same  mortgagor 
on  two  securities,  although  they  be  only  equitable  securities,  and  although 
created  by  two  disbinct  instruments^  and  at  different  times,  and  although 
the  property  in  one  be  real  and  the  other  personal,  the  mortgagor  or  any 
one  claiming  under  him  (even  a  purchaser  of  the  equity  of  redemption  or 
mortgagee  of  the  estate  sought  to  be  redeemed  who  had  no  notice  of  the 
mortgage  on  the  estate  not  sought  to  be  redeemed)  cannot  redeem  the 
property  comprised  in  one  security,  without  redeeming  the  other  also ; 
for  the  person  who  has  the  two  mortgages  has  a  right  to  consolidate 
them,  so  as  to  insist  on  both  being  paid  off  together:  (Sm.  Man.  of  £q. 
sec.  554.)  Consequently,  if  the  other  security  turned  out  defective.  No.  1, 
Middlesex-street,  might  be  exhausted  in  paying  the  deficiency.  (If  the 
mortgages  or  one  of  them  is  executed  after  the  31st  December,  1881,  any 
one  mortgage  may  now  be  redeemed,  unless  there  be  inserted  a  provision 
to  the  contrary  :  (44  &  45  Vict.  c.  41,  s.  17.) 

Q. — ^If  A.  mortgages  T.  estate  to  B.  for  1000/.,  and  Z.  estate  to  B.  for 
2000/.,  can  A.,  adversely  to  B.,  redeem  either  estate  upon  pajring  the 
money  due  upon  it,  or  must  he  redeem  both  estates  ?  And  does  the  same 
xule  apply  to  proceedings  by  B.  for  foreclosure  ? 

A, — A.  cannot,  adversely  to  B.,  redeem  one  of  the  estates  without 
redeeming  the  other  also,  for  he  who  seeks  equity  must  do  equity.  And 
this  rule  also  applies  whether  the  suit  be  for  foreclosure  or  redemption : 
{Watts  V.  Symes,  1  De  G.  M.  &  G.  240;  Vint  v.  Padgett,  32  L.  T. 
Bep.  66 ;  and  see  last  answer  where  mortgage  executed  after  the  3 1st 
December,  1881.) 
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Q. — If  A.y  having  two  estates,  Blackacre  and  Whiteacre,  first  mortgages 
Blackacre  to  B.,  and  subsequently  mortgages  Whiteacre  to  ^in^  to  secure 
another  sum,  and  then  conveys  the  equity  of  redemption  of  Blackacre  to 
0.,  subject  to  the  first-mentioned  mortgage,  will  G.  acquire  a  title 
unaffected  by  the  money  secured  upon  Whiteacre  ? 

A, — ^No ;  0.  will  not  be  able  to  redeem  the  equity  of  redemption  in 
Blackacre  without  redeeming  Whiteacre  also,  even  though  he  bought  the 
equity  of  redemption  in  Blackacre  without  notice  of  the  charge  on  White- 
acre,  especially  if  Whiteacre  is  a  defective  security :  {Vint  v.  Padgett,  sup. ; 
Sm.  Man.  sect.  $54,  and  see  suprd.) 

Q. — ^A.  mortgages  Blackacre  to  B.  for  1000/.,  and  subsequently  Green- 
acre  to  0.  for  500/.  0.  takes  from  B.  a  transfer  of  his  mortgage.  In 
pursuing  his  remedies,  can  G.  consolidate  these  two  mortgages  against  A., 
and  how  would  it  be  if,  previously  to  the  transfer  of  G.,  A.  has  sold  the- 
equity  of  redemption  in  Blackacre  to  E.  ? 

A, — G.  can  consolidate  his  two  mortgages  against  A.,  and  E.  cannot 
redeem  one  mortgage  without  the  other :  (see  Vint  v.  Padgett,  1  Gif .  446 ; 
8m.  Man.  sect.  554,  and  see  suprd,) 

Q. — ^Mortgage  to  A.  for  1000/.,  then  to  B.  for  800/. ;  A.  sells  his  charge 
to  G.,  a  stranger,  for  700/.  Is  G.  entitled,  as  against  B.,  to  the  whole  debt 
of  1000/.,  or  only  to  the  700/.  he  paid  ? 

A, — ^In  this  case  G.  is  entitled  as  against  B.,  the  second  mortgagee,  to 
the  whole  debt  of  1000/.  He  stands  in  the  place  of  the  first  mortgagee, 
after  the  assignment  of  the  debt  to  him  by  the  first  mortgagee.  But  it  is 
otherwise  with  respect  to  heirs,  trustees,  agents,  or  executors  of  the  mort- 
gagor, as  a  general  rule :  (Goote  Mort.  303,  3rd  edit.) 

Q. — ^A.  mortgages  freehold  estate  to  B.,  with  power  of  sale,  and  then 
dies.  B.  then  exercises  his  power  of  sale,  and  after  retaining  principal 
and  interest  there  is  a  surplus.  To  whom  will  this  surplus  belong,  viz., 
to  the  heir  or  personal  representatives  of  the  mortgagor  ? 

A. — ^A.  being  dead,  the  surplus,  after  retention  by  B.  of  his  principal, 
interest,  and  costs,  will  belong  to  the  heir  or  devisee,  and  not  to  the  per- 
sonal representatives  of  A.,  for  previously  to  the  sale  he  would  have  been 
entitled  to  the  estate,  subject,  of  course,  to  the  mortgage  :  (Sm.  Man.  sect. 
544.) 

Q. — ^An  estate  is  mortgaged  to  G.  in  fee ;  he  enters  as  mortgagee  and 
then  dies,  leaving  a  widow.     Is  the  widow  dowable  out  of  this  estate  ? 

A, — ^The  widow  of  G.  is  not  dowable  out  of  this  estate  ;  unless,  indeed, 
all  equity  of  redemption  was  clearly  barred  at  the  husband's  death: 
(Goote  Mort.  510,  3rd  edit.) 

Q. — ^What  covenants  is  it  usual  for  mortgagees  to  enter  into  ? 

A. — Mortgagees  merely  covenant  that  they  h&ve  done  no  act  to 
incumber.  Tlus  is  now  implied  by  44  &  45  Vict.  c.  41,  s.  7,  where  they 
are  expressed  to  convey  as  mortgagees. 

Q. — ^What  is  the  effect  of  cancelling  or  destro3ring  a  mortgage  deed  ? 

A. — ^If  it  is  found  so  cancelled  in  the  mortgagee's  possession  at  his 
death>  it  is  as  much  a  release  as  cancelling  a  bond,  but  it  does  not  convey 
or  revest  the  estate  in  the  mortgagor,  for  that  must  be  done  by  some  deed : 
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the  legal  estate  in  sucli  a  case  descends  npon  the  heir ;  bat  there  being  no 
debt  at  law  or  in  equity,  at  least  npon  the  mortgage,  the  court  holds  the 
heir  to  be  trustee  for  the  mortgagor :  (Sm.  Man.  sect.  587.)  In  case  of 
death  after  the  3l8t  December,  1881,  the  estate  will  now  become  Tested  in 
the  personal  representative :  (44  &  45  Vict.  c.  41,  s.  30.) 

Q. — ^What  amount  of  interest  can  be  reserved  on  a  mortgage  ?  And 
can  a  mortgagee  stipulate  that  if  the  interest  be  not  paid  at  the  proper 
time,  it  shall  be  converted  into  principal  ? 

A. — Since  the  repeal  of  the  usury  laws,  any  amount  of  interest  may  be 
reserved  on  a  mortgage :  (17  &  18  Vict.  c.  90.)  The  mortgagee  cannot,  in 
the  first  instance,-  stipulate  that  if  the  interest  be  not  paid  at  the  time  it 
shall  be  converted  into  principal.  To  do  this  the  interest  must  first 
become  due,  and  a  written  agreement  to  convert  be  signed  :  (8m.  Man. 
sect.  517.) 

Q. — ^Is  it  legal  to  take  procuration  money  on  a  loan  of  money  by  mort- 
gage, and  how  much,  and  who  is  entitled  to  it — the  solicitor  for  the  mort- 
gagee, or  the  solicitor  for  the  mortgagor  ? 

A, — ^Yes  ;  it  is  legal  to  take  procuration  money  on  a  loan  of  money  by 
mortgage.  By  12  Anne,  c.  16,  bs,  for  every  100/.  is  allowed,  but  more 
may  now  be  taken :  (17  k  18  Vict.  c.  90.)  The  solicitor  for  the  mort- 
gagee is  entitled  to  it :  (see  26  Leg.  Ob.  536  ;  Ld.  St.  Leonards'  Handy 
Book,  91,  6th  edit.) 

Q.»-Gan  a  mortgagee  in  possession,  whose  estate  is  absolute  at  law,  cut 
down  timber  ? 

A. — Not  unless  his  security  is  defective,  and  if  he  does  so  an  account 
will  be  decreed,  and  the  produce  applied,  first,  in  payment  of  the  interest, 
and  then  in  sinking  the  principal,  and  equity  will  enjoin  him.  If  the 
security  prove  defective,  the  court  will  not  restrain  him  from  felling 
timber,  the  produce  being  of  course  applied  in  ease  of  the  estate  :  (Goote 
Mort.  367,  3rd  edit. ;  Sm.  Man.  sect.  559.)  But  in  mortgages  executed 
after  the  31st  December,  1881,  a  mortgagee  in  possession  may  cut  and 
sell  timber  ripe  for  cutting,  and  not  left  standing  for  shelter  or 
ornament,  unless  a  contrary  intention  is  expressed :  (44  &  45  Vict.  c.  41, 
«.19.) 

Q. — ^A  mortgagee  in  fee  allows  the  mortgagor  to  remain  in  possession 
for  more  than  twenty  years,  and  receives  no  interest  or  acknowledgment 
from  him.  Has  he  any,  and  what,  right  against  the  mortgagor  or  against 
the  land  ? 

A. — He  has  simply  a  lien  on  the  title  deeds  in  his  possession. 

Q. — ^By  the  Trustees  and  Mortgagees  Act,  1860,  what  power  of  sale  was 
given  to  mortgagees  under  an  instrument  executed  after  the  passing  of  the 
Act,  in  what  events  does  it  arise,  by  whom  exercisable,  and  under  what 
restrictions  ?  What  are  the  powers  by  the  Act  conferred  on  mortgagees 
of  appointing  a  receiver  ? 

A. — By  the  23  &  24  Vict.  c.  145,  it  is  provided  that  the  mortgagee, 
his  executors,  administrators,  and  assigns,  shall  (1)  after  the  expiration  of 
a  year  from  the  time  when  the  principal  money  became  payable,  or  (2)  if 
the  interest  thereon  be  in  arrear  for  six  months,  or  (3)  after  the  omission 
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to  insTire,  liave  the  following  powers  to  the  same  extent  as  if  conferred  by 
the  mortgagor :  1.  Power  to  sell  or  concur  in  selling  the  property  by 
public  auction  or  private  contract,  and  to  rescind  contracts  and  buy  in  and 
re-sell.  2.  Power  to  insure  the  property,  Sec.  3.  Power  to  appoint  a 
receiyer  of  the  rents  and  profits  of  the  property :  (sect.  11.) 

But  no  sale  is  to  be  made  until  after  six  months'  written  notice,  given 
to  the  mortgagor,  or  affixed  on  some  conspicuous  part  of  the  property ; 
purchasers,  however,  are  protected,  and  any  persons  injured  may  proceied 
against  the  person  selling  :  (sects.  12  and  13.) 

As  to  the  receiver,  if  a  person  has  been  mentioned  in  the  mortgage  deed 
as  a  receiver,  the  mortgagee  may  appoint  him,  or  if  no  one  be  named, 
may,  by  notice  in  writing,  require  the  mortgagor  to  appoint  a  receiver 
wiUiin  ten  days,  and  on  default  may  (by  writing)  himself  appoint  a  receiver : 
{sect.  17.)  With  respect  to  deeds  executed  after  the  3lBt  December,  1881, 
the  above  sections  will  be  repealed  and  the  powers  conferred  by  44  &  45 
Vict.  c.  41,  SB.  19,  24  (see  ante)  substituted. 

Q. — ^When  and  to  what  extent  may  a  mortgagee  insure  property  com- 
prised in  his  security,  under  the  powers  of  the  Conveyancing,  &c..  Act, 
1881? 

A, — ^He  may  do  bo  at  any  time  after  the  date  of  the  deed  to  the 
extent  (a)  specified  in  the  mortgage,  or  (b)  to  two-thirds  of  the  amount 
that  would  be  required  to  restore  in  case  of  total  destruction.  But  the 
provision  is  not  to  apply  (i.)  when  there  is  a  declaration  in  the  mortgage 
that  no  insurance  is  required  ;  (ii.)  when  an  insurance  is  kept  up  by  or  on 
behalf  of  the  mortgagor  in  accordance  with  the  mortgage ;  (iii.)  when 
there  is  no  stipulation  in  the  mortgage,  and  an  insurance  is  kept  up  by  or 
on  behalf  of  the  mortgagor  to  the  amount  in  which  the  mortgagee  ib 
authorised  to  insure :  (ss.  19  and  23.) 

Q. — State  the  essential  points  to  be  observed  in  framing  a  power  of 
sale  on  a  mortgage  in  fee. 

A. — ^The  more  important  provisions  are  now  implied  (see  ante,  p.  261), 
but  if  the  mortgage  is  to  two  persons,  the  power  should  enable  the 
Burvivor,  &c.,  to  sell. 

Q. — Oan  a  mortgagee  in  fee,  after  selling  the  estate,  proceed,  or  not,  on 
the  covenant  to  pay  ? 

A. — ^Yes ;  if  the  sale  of  the  property  did  not  realise  enough  to  pay 
principal,  interest,  and  costs  of  sale.  If,  however,  the  mortgagee  fore- 
closes and  then  seUs,  and  afterwards  sues  the  mortgagor,  proceedings  will 
be  stayed,  because  bo  suing  re-opens  the  foreclosure  :  (Lockhart  v.  Hardy, 
9  Beav.  349 ;  8m.  Man.  sect.  548.) 

Q. — If  a  mortgage  deed  contains  a  covenant  for  the  insurance  of  the 
buildings  on  the  premises,  and  the  mortgagor  fails  to  perform  that  cove- 
nant, has  the  mortgagee,  in  the  absence  of  any  provision  for  the  purpose 
in  the  deed,  any  power  to  effect  an  insurance,  and  to  recover  the  amount, 
with  or  without  interest  ? 

A. — On  breach  of  the  covenant  to  insure,  the  23  &  24  Vict.  c.  145 
(unless  negatived  by  the  mortgage  deed)  gives  the  mortgagee  under  a 
deed  made  since  the  Act,  and  previous  to  1882,  power  to  inBure  the 
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premises  from  loss  or  damage  by  fire^  and  to  add  the  premiums  bo  paid  to 
the  principal  money  at  the  same  rate  of  interest:  (see  ss.  11,  32.)  In 
deeds  executed  after  the  3l8t  December,  1881,  unless  the  power  is 
negatived  the  mortgagee  may  at  once  insure  and  tack  the  premiunu : 
(44  &  45  Vict.  c.  41,  s.  19  ;  see  ante,  p.  271.) 

Q. — ^What  covenants  and  powers  are  usually  inserted  in  a  mortgage  ? 
Is  there  any,  and  if  any  what,  recent  legislation  on  the  subject  ? 

A, — The  covenants  usually  inserted  in  a  mortgage  of  land  not  registered 
under  the  25  &  26  Vict.  c.  53,  or  38  &  39  Vict.  c.  87,  are  to  pay  principal 
and  interest  (absolute  covenants  for  title  arenow  implied),  and  to  keep  the 
premises  in  repair.  Then  follow  the  powers  of  sale  on  default  of  payment 
of  principal  and  interest.  But  the  23  &  24  Vict.  c.  145,  s.  11,  pro- 
vided that  the  mortgagee,  his  executors,  &c.,  should,  in  the  events  above 
stated,  have  a  power  to  seU^  &c.,  as  before  detailed,  and  44  &  45  Vict.  c. 
41,  contains  enlarged  powers  with  respect  to  deeds  executed  after  the 
31st  December,  1881. 

Q. — ^What  covenants  are  now  implied  in  mortgages  of  freeholds  and 
leaseholds  respectively  ? 

A. — ^By  44  &  45  Vict.  o.  41,  s.  7,  when  the  mortgagor  conveys  and  is 
expressed  to  convey  as  beneficial  owner,  the  following  covenants  will  be 
implied,  viz. :  Bight  to  convey,  quiet  enjoyment,  freedom  from  incum- 
brances and  further  assurance ;  and  in  the  case  of  leaseholds  the  following 
further  covenants,  viz.,  that  the  lease  is  valid,  and  for  payment  of  rent 
and  performance  of  covenants. 

Q. — State  briefly  the  ordinary  form  and  construction  of  a  mortgage 
deed  of  real  estate. 

A, — ^Date,  parties,  recitals,  testatum,  containing  the  consideration, 
receipt,  operative  words,  parcels,  habendum,  proviso  for  redemption  and 
re-conveyance  and  proviso  for  the  mortgagor  to  enjoy  until  default ;  then 
follow  the  covenants  and  powers  set  out  suprcL  (a) 

Q.^A.  desires  to  mortgage  his  house  in  Belgrave-square,  held  on  lease* 
for  ninety-nine  years,  to  B.,  to  secure  him  the  loan  of  5000/.  Write  out 
verbatim  the  habendum  in  such  mortgage  deed,  and  state  the  principle  on 
which  you  would  frame  it,  and  enumerate  shortly  the  covenants  and  pro- 
visoes that  you  would  insert  in  such  mortgage  deed. 

A. — The  habendum  would  run  thus  :  "  To  have  and  to  hold  the  said 
hereditaments  and  premises  hereby  demised  unto  the  said  B.,  his  executors, 
administrators,  and  assigns,  for  all  the  residue  now  to  come  of  the  said 
term  of  ninety-nine  years,  except  the  last  ten  days  thereof,  subject  to 
the  proviso  for  redemption  hereinafter  contained :  "  (see  Prid.  Con  v.  588, 
9th  edit.)  The  habendum  is  framed  by  way  of  demise  or  under-lease,  as 
it  thus  protects  the  mortgagee  from  being  liable  to  the  rents  and 
covenants  in  the  lease  :  (Will  B.  P.  433,  18th  edit.) 

The  provisoes  would  be,  for  redemption  on  repayment  of  the  money  lent 

(a)  A  charge  noder  the  88  &  89  Vict.  o.  87,  consbtB  of  the  number  of  premieea 
on  the  register,  name  of  registered  proprietor,  consideration,  charge  on  the  premisea 
in  favoar  of  the  mortgagee,  of  the  principal  and  interest,  power  of  sale  after  a  certain 
date,  and  signature  of  proprietor  witnessed  by  a  solicitor  (Form  20). 
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and  for  quiet  enjoyment  by  the  mortgagor  until  default.  Covenants  by 
the  mortgagor  (A.)  for  payment  of  principal  and  interest  (the  usual 
covenants  relating  to  the  title  are  now  implied  by  44  &  45  Viot.  c.  41, 
B.  7  (1  D.) ;  as  to  power  of  sale,  see  ante,  p.  271.  (a) 

Q.*-Draw  in  skeleton  (i.e,,  stating  the  name  or  short  efiPect  only  of  each 
clause)  a  mortgage  by  a  married  woman  of  a  freehold  estate  belonging  to 
her,  and  advise  on  the  steps  necessary  for  the  due  completion  of  the 
mortgage  security. 

A. — ^The  date,  parties  (husband  and  wife),  mortgagors  of  the  one  part, 
mortgagee  of  the  other  part,  recitals,  testatum,  which  includes  oonsidera- 
tion,  receipt,  operative  words,  by  which  the  wife,  with  the  concurrence  of 
her  husband,  conveys  and  the  husband  confirms,  parcels,  habendum, 
proviso  for  redemption,  covenants  by  husband  for  payment  of  principal 
and  interest,  power  of  sale,  ^.  The  deed  must  be  executed  by  husband 
and  wife  and  acknowledged  by  the  wife,  who  n^ust  be  separately  examined 
before  a  judge  or  a  commissioner,  and  a  memorandum  of  the  acknow- 
ledgment indorsed  as  required  by  the  3  &  4  Will.  4,  c.  74,  and  rules  of 
December,  1882.  If  married  after  1882,  or  the  property  is  acquired  by 
her  subsequent  to  that  time,  she  can  convey,  &ic.,  as  a  feme  sole : 
(45  &  46  Vict.  0.  75.) 

Q.*-State  concisely  the  requisite  contents  and  proper  form  of  making  a 
mortgage  by  A.  B.  of  long  leaseholds  of  house  property  to  0.  D.,  E.  F., 
and  G.  H.,  who  are  trustees  lending  money. 

A. — ^The  mortgage  should  be  by  way  of  under-lease  (see  ante).  After 
redtals  of  the  lease  and  agreement  for  loan  comes  the  assignment  of  the 
premises  to  hold  to  the  mortgagees  for  the  residue  of  the  term,  less  (say) 
ten  days,  as  joint  tenants.  Then  follow  provisoes,  covenants  and  power  of 
sale,  as  stated  supra.  There  should  also  be  a  declaration  that  the  money 
is  advanced  on  a  joint  account,  and  see  44  &  45  Vict.  c.  41>  s.  61. 

Q. — ^Mention  the  principal  parts  of  a  conveyance  in  fee  by  a  mortgagor 
and  mortgagee  to  a  purchaser. 

A. — ^Date.  Parties.  Becital  of  mortgage ;  of  money  due  on  mortgage, 
and  of  contract  of  purchase.  Testatum,  wherein  the  mortgagee,  in  con- 
sideration of  the  mortgage  money,  at  the  request  of  the  mortgagor  grants 
and  conveys,  and  the  latter,  in  consideration  of  the  remainder  of  the 
purchase  money,  grants,  ratifies,  releases,  and  confirms  the  estate  to  the 
purchaser  and  his  heirs,  &c.  Habendum :  (Covenants  for  title  are  now 
implied  ante) :  (Prid.  Conv.  262,  9th  edit.) 

Q. — ^How  is  a  security  effected  upon  personal  chattels  ? 

A. — ^Either  (I)  by  way  of  conditional  bill  of  sale  duly  registered  under 
the  41  &;  42  Vict.  c.  31,  and  the  45  &  46  Vict.  c.  43  ;  or  (2)  by  deposit- 
ing the  chattel  itself  with  the  lender,  accompanied  by  a  memorandum  of 
deposit :  (St.  £q.  §§  1030-1033 ;  and  notes  to  Coggs  v.  Bernard,  1  Sm. 
L.  C.)  A  mortgage  of  a  personal  chattel  may  be  made  without  deed : 
{Fhrey  v.  Denny,  7  Exoh.  581.) 


(a)  We  may  bars  mention  that  leaaeholda,  of  which  twea^-one  yean  are  stiU  to 
eome^  or  for  a  life  or  lives  or  years  determinable  on  life  or  lives,  may  be  registered 
Qnder  the  88  d  89  Viot  o.  89,  and  conveyed  by  its  forms :  (see  sect  11.) 
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Q.— ^  fillip  is  mortgaged  to  A.  At  sabseqnent  dates  a  second  mort- 
gage of  the  same  ship  is  made  to  6.,  and  a  third  mortgage  to  C.  All 
three  mortgages  are  in  the  usual  statutory  form,  and  haye  heen  registered 
in  order  of  date.  What  are  the  rights  of  0.,  as  between  himself  and 
the  mortgagor  and  prior  mortgagees  respectively,  with  regard  to  the  leali- 
sation  of  his  security  by  sale  of  the  ship  ? 

ii.-- -As  against  the  mortgagor  every  registered  mortgagee  may  dispose 
of  the  ship  or  share  mortgaged,  but  C.  cannot  do  this  in  the  case  given 
without  the  concurrence  of  A«  and  B.,  prior  registered  mortgagees,  except 
under  the  order  of  some  competent  court :  (17  &  18  Viot.  o.  104,  sa.  66, 
69,  71.) 

Q.^-Oan  a  mortgagee  of  real  estate,  without  express  power,  sell  the 
mortgaged  property  ?  Does  the  same  rule  apply  in  the  case  of  a  mortgage 
of  personal  estate  ? 

A. — ^A  mortgagee  of  real  estate  could  not  formerly  have  sold  the  mort- 
gaged estate  without  an  express  power,  either  contained  in  the  mortgage 
deed  or  obtained  from  the  Court  of  Chancery,  under  the  48th  section  of 
15  &  16  Vict.  c.  86;  (a)  but  now,  in  certain  events,  he  may,  as  before 
detailed,  sell  the  mortgaged  estate,  although  the  deed  contains  no  power 
of  sale.  As  to  mortga^ges  of  personal  property,  the  mortgagee  may,  as  a 
general  rule  (and  ooidd  formerly),  on  due  notice,  sell  the  property  instead 
of  foreclosing :  (St.  £q.  §  1031.) 

Q. — ^Is  a  mortgagee  with  a  power  of  sale  justified  between  himself  and 
the  mortgagor  in  selling  by  auction,  with  a  condition  that  he  shall  be  at 
liberty  to  rescind  the  sale  in  case  of  any  objection  to  the  title  which  he 
may  be  unable  or  unwilling  to  remove ;  and  is  a  purchaser  buying  at  a 
low  price  under  such  a  condition  secure  against  further  claims  by  a  mort- 
gagor? 

A. — The  mortgagee  is  so  justified,  and  the  purchaser  is  secure  against 
further  claima  by  the  mortgagor.  Wherever  it  would  be  prudent  in  an 
absolute  owner  to  sell  with  such  a  condition,  it  is  not  imprudent  as 
affecting  the  mortgagor ;  and  this  is  an  ordinary  and  reasonable  condition 
for  an  absolute  owner  to  introduce  into  his  conditions  of  sale :  (Faulkner 
V.  The  Equitable  Eevenumartf  Society,  4  Drew.  354.)  (6) 

Q. — ^In  an  absence  of  an  express  bargain,  can  a  mortgagor  pay  off,  at 
any  time,  his  mortgage  debt,  and  can  a  mortgagee  call  in  his  mortgage 
money  at  any  time  ? 

A. — ^The  mortgagor  cannot,  in  the  absence  of  express  contract,  after  the 
time  of  payment  has  passed,  pay  off  the  mortgage  debt  without  first 
giving  six  calendar  months'  notice  of  his  intention  to  do  so :  (Shrapnell  v. 
Blake,  2  Eq.  Ca.  Ab.  603,  pi.  24.)  The  mortgagee  may,  however,  after 
forfeiture,  enforce  his  security  without  notice :  {Keech  v.  Hall,  I  Sm,  L.  C.) 

Q.— -What  alterations  in  the  law  have  the  Judicature  Acts  made  in 
actions  by  mortgagor  in  respect  of  the  mortgaged  land  ? 

A. — ^A  mortgagor,  if  entitled  for  the  time  being  to  possession  or  receipts 

(a)  This  seotioa  is  now  rapetled  by  44  ft  46  Viot  o.  41,  a.  25. 

f6)  But  the  unmOuignesM  must  be  fonnded  on  robBtantiAl  and  naaooaUe  groiradt, 
ana  nol  a  mora  ehange  of  litention  or  caprice  on  the  part  of  the  vendor:  (DwftW 
V.  Simpton,  15  L.  T.  Rap.  N.  S.  805.) 
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of  the  rents  and  profits,  if  no  notice  to  enter  into  poaeesBion  or  receipt,  ftc., 
have  been  given  by  the  mortgagee,  may  sue  in  his  own  name  for  the 
recovery  of  poesession,  or  of  the  rents  and  profits,  or  to  prevent  or  recover 
damages  in  respect  of  any  trespass  or  other  wrong  relative  thereto,  unless 
the  cause  of  action  arises  upon  a  lease  or  other  contract  made  by  him 
jointly  with  any  other  person  :  (1878  Jud.  Act,  s.  25,  sub-sect.  5.) 

Q.— What  are  the  remedies  of  a  mortgagee  under  a  well-drawn  mort- 
gage-deed, and  show  bow  they  differ  from  those  of  an  equitable  mortgagee 
by  simple  deposit  of  title-deeds  ? 

A, — ^In  a  well-drawn  mortgage,  the  mortgagee,  after  default,  can  enter 
and  receive  the  rents  and  profits  ;  for  which  purpose,  if  necessary,  he  can 
bring  his  action  to  recover  possession ;  or  he  can  give  notice  to  the  tenants 
to  pay  their  rents  to  him  ;  or  he  may  appoint  a  receiver.  He  can  sell 
under  his  power  of  sale,  he  can  also  sue  on  his  covenant,  and  can  insure, 
when  there  is  no  insurance,  and  tack  premiums  to  his  principal ;  he  can 
also  bring  his  action  of  foreclosure  in  the  Ohancery  Division.  This  latter 
is  the  only  remedy  of  an  equitable  mortgagee  (see  James  v.  James, 
42  L.  J.  Bep.  386,  £q.),  in  addition  to  his  right  of  action  for  his  principal 
and  interest. 

Q. — ^What  are  the  rights  and  remedies  of  a  mortgagee  ?  (a) 
il.— >He  may,  after  default,  evict  the  mortgagor,  or  issue  a  writ  for 
foreclosure  in  the  Ohancery  Division  of  the  High  Oourt,  to  proceed  to  sell 
the  prenuses,  or  appoint  a  receiver ;  he  has  a  right  to  tack  a  third  mort* 
gage  to  a  first,  where  he  made  the  further  advance  without  notice ;  he  may 
evict  any  lessee  of  the  mortgagor  subsequent  to  the  mortgage,  and  may 
give  the  tenant,  who  was  such  prior  to  the  mortgage,  notice  to  pay  rent, 
and  in  default  distrain  ;  and  he  may,  if  in  possession,  and  the  property  be 
of  sufficient  value,  vote  at  elections  and  gain  a  settlement  under  the  Poor 
Laws :  (see  8m.  Man.  tit.  3,  c.  3,  s.  1 ;  Ooote  Mort.  8rd  edit.) 

Q.— 'A.  B.,  is  possessed  of  two  leasehold  houses,  each  of  which  is  under- 
let for  the  whole  term  less  three  days.  He  mortgages  one  of  the  houses 
by  assignment,  and  the  other  by  sub-demise  for  the  whole  term  less  ten 
days.  The  mortgagees  enter  into  possession.  Oan  both,  or  either,  and  if 
either  which,  and  why,  distrain  for  rent  in  arrear  accrued  after  the 
entry? 

il.— The  assignee  of  the  whole  term,  having  the  reversion,  can  distrain, 
but  the  mortgagee  by  demise  for  want  of  it  cannot  do  so. 

Q.«-A.  without  signing  a  document  borrows  a  sum  of  money  from  B., 
and  leaves  with  him  the  title-deeds  of  an  estate  for  the  purpose  of  having  a 
mortgage  of  the  property  prepared  for  securing  the  advance ;  A.  afterwards 
refuses  to  execute  the  mortgage.  Has  B.  any,  and  what,  right  over  the 
land,  and,  if  so,  what  course  ought  he  to  adopt  to  enforce  it  ? 

^.^B.,  as  equitable  mortgagee,  should  issue  a  writ  in  the  Ohancery 
Division  claiming  specific  performance  of  the  contract,  and  that  A.  be  com- 
pelled to  execute  a  legal  mortgage  to  him,  or  in  default  that  a  foreclosure 
be  ordered ;  and  he  should  register  his  action  as  a  2m  pendens. 

(a)  The  foHowing  qneitioxi  may  be  uiewered  from  the  foregoing:  If  mortgage 
money  be  not  paid  at  the  appointed  time,  whet  are  the  remedies  of  the  mortgagee  V 

T  2 
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Q.— Is  there  any  mode  by  which  a  deigyiiian  can  mortgage  hiB  benefice, 
or  dbarge  it  by  warrant  of  attorney  or  otherwise  f 

il.^-'No  (saye  as  stated  ante,  p.  220) ;  for  by  the  IS  Eliz.  c.  20(a),  all 
charges  upon  benefices  with  core  of  souls  (even  for  life  only,  or  by  way  of 
lease)  are  made  void :  {Shaw  v.  Pritchard,  10  B.  &  0.  241.)  Also  a 
warrant  of  attorney  to  confess  judgment,  if  it  appears  upon  its  face  that 
the  benefice  is  intended  to  be  sequestered,  is  void:  (Flight  v.  Salter , 
1  B.  &  Ad.  673.)  It  has  also  been  held  that  a  judgment  entered  upon  a 
warrant  of  attorney  and  duly  registered,  is  not  a  duo^ge  on  an  ecclesiastical 
benefice  under  the  1  &  2  Vict.  c.  110,  s.  13 :  (HawJdns  y.  OathercoU, 
24  L.  T.  Bep.  241.) 


GHABGE  BT  JUDGMENT. 

Que^ibn.— What  was  the  effect  of  a  judgment  registered  under  the  1  &  2 
Vict.  c.  110,  upon  freehold  and  copyhold  estate  of  the  debtor  at  law  and  in 
equity ;  and  who  were  protected  by  that  statute  and  the  statute  2  Vict, 
c.  11,  against  such  jud^ents  in  equity? 

Answer, — ^The  effect  was  to  bmd  all  the  lands  of  the  judgment  debtor 
(including  copyholds)  of  which  he,  or  anyone  in  trust  for  him,  was  at  the 
time  of  entering  up  judgment,  or  at  any  time  afterwards,  seised,  possessed, 
or  entitled,  or  oyer  which  he  had  an  absolute  power  of  appointment.  But 
purchasers  and  mortgagees  without  notice  were  by  these  Acts  protected 
so  far  as  not  to  be  bound  further  than  under  the  old  law :  (Sug.  Gone 
V.  383,  387.) 

Q.— >Are  freehold  and  copyhold  estates  liable  to  judgment  debts  ?  If 
so,  what  proceedings  are  necessary  thereunder  ? 

A,' — ^Both  freeholds  and  copyholds  are  liable  to  judgment  debts.  If  the 
judgment  was  entered  up  between  the  23rd  July,  1860,  and  the  29th  July, 
1864,  it  must,  in  order  to  bind  lands  in  the  hands  of  purchasers  and 
mortgagees,  eyen  with  notice,  be  registered,  {b)  and  a  writ  of  execution 
issued  and  registered  (before  tiie  conyeyance  or  mortgage  is  completed),  and 
actually  put  in  force  within  three  calendar  months  from  its  registration : 
(1  &  2  Vict.  c.  110,  ss.  13,  19  ;  23  &  24  Vict.  c.  38,  s.  1.) 

If  the  judgment  be  entered  up  after  the  29th  July,  1864,  the  lands  are 
not  bound  thereby  until  such  lands  are  actually  deliyered  in  execution. 
The  writ  of  execution  must,  howeyer,  be  duly  registered  in  the  name  of 
the  debtor ;  hut  no  prior  or  other  registration  of  such  judgments  is  now 
necessary :  (27  &  28  Vict.  c.  112,  ss.  1,  3.)(c) 

Q.— -By  what  recent  Act,  and  under  what  regulations,  do  judgments 
and  processes  of  execution  thereon  affect  purchasers  and  mortgagees  ? 

(a)  This  Act  was  repealed  by  the  48  Qeo.  8,  bat  reviTod  by  57  Geo.  3 :  (see  also 
17  Qeo.  8,  0.  52,  and  28  A  29  Yiot  o.  69,  ef  aiKe,  p.  220> 

(h)  Ab  to  how  a  jadgment  is  registered  (see  anie^  p.  124). 

(c)  The  following  question  may  be  answered  from  the  text :  By  the  Act  of  1860  to 
amend  the  law  of  real  property,  what  is  necessary,  after  entering  up  a  judgment,  to 
bo  done  in  order  that  the  same  may  affeot  land  as  to  the  pnrohaser  or  mortgagee ; 
and  does  it  make  any  di£forenoe  if  snoh  poxohaser  or  mortgagee  haye  notice  or  not  of 
the  Jadgment? 

And  this :  When  does  a  jadgment  at  law  become  a  charge  upon  real  estate  ? 
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A.— The  27  &  28  Vict.  c.  112  (passed  29tli  July,  1864),  is  the  Act 
referred  to  by  the  examiners,  to  the  effect  set  out  in  the  preceding  answer. 
As  to  the  construction  of  this  Act,  and  the  inquiries  directed  on  a  sale  of 
the  lands,  see  Garden  t.  London,  Chatham,  and  Dover  Bailway  Compani/ 
(15  L.  T.  Bep.  N.  S.  644). 

Q. — ^A.  has  a  decree  in  Ohancexy  against  B.  for  the  payment  of  a  sum 
of  money,  how  is  A.  to  make  that  sum  a  charge  upon  B.'s  estate^  and 
under  what  authority  ? 

A. — Such  a  decree  has  the  effect  of  a  judgment  at  law  (1  ft  2  Vict. 
c.  110,  8. 18),  and  the  statutes  above  set  out  apply  thereto. 

Q. — ^When  do  judgments  bind  leasehold  estates,  and  where  shotQd 
searches  be  made  as  to  such  incumbrances  ?  * 

A, — ^Leasehold  estates  are  uqw  subject  to  judgments  in  the  same  manner 
as  freeholds :  (1  ft  2  Vict.  c.  110,  s.  13 ;  23  ft  24  Vict.  c.  38,  s.  1 ; 
27  ft  28  Vict.  c.  112,  ss.  1,  3.)  Search  should  be  made  in  the  Begistry 
of  Judgments,  Central  Office :  (see  Prid.  Conv.  ISl  et  seq.,  9th  edit.) 

Q. — ^Do  judgments  against  a  mortgagee  affect  the  mortgaged  estate  in 
the  hands  of  a  purchaser  from  the  mortgagor,  who  pays  off  the  mortgage 
out  of  the  purchase  money?  and  does  notice  to  the  purchaser  of  the 
judgment  prior  to  the  completion  of  the  purchase  make  any  difference  in 
such  a  case  ? 

A.^-Ia.  such  a  case  the  mortgaged  lands  are  not  affected  by  the  judg- 
ments in  the  hands  of  the  purchaser  (18  ft  19  Vict.  c.  15,  s.  11)  ;*  nor 
does  it  make  any  difference  if  he  has  notice  of  the  judgments  :  {Greaves 
T.  WtUon,  28  L.  J.  103  ;  see  also  27  ft  28  Vict.  c.  112,  mp.) 

Q. — Oan  a  person  having  an  absolute  power  of  appointment  over  real 
estate  defeat  judgments  entered  up  against  him  subsequently  to  the  vesting 
of  such  power  in  him,  in  any  and  what  way  ?  And  state  the  reason  for 
your  answer. 

A. — ^Yes,  by  selling  to  a  purchaser,  without  notice,  who  is  not  bound 
by  2  Vict  c.  11. 

Q. — Is  a  purchaser  under  an  appointment,  as  in  the  last  query,  affected, 
and  how,  by  the  statutes  for  the  abolition  of  arrest  on  mestie  process,  or 
any  of  them  ? 

A, — Yes ;  such  a  purchaser  was  first  made  liable  to  judgment  debts  by 
the  stat.  1  ft  2  Vict.  c.  110,  but  was  protected  by  the  stat.  2  Vict.  c.  11, 
if  without  notice. 

Q. — At  what  time  does  a  judgment  operate  on  land  in  a  register 
county  ?  and  is  there  any  and  what  difference  as  to  the  period  of  its  so 
doing  in  Middlesex  and  Yorkshire  ? 

^.— In  Middlesex  judgments  operate  on  land  from  the  time  they  are 
memorialised;  (7  Anne,  c.  20,  s.  18.)  In  Yorkshire,  in  the  North 
Biding,  any  judgment  registered  within  twenty  days  after  the  signing  of 
it  is  available  in  the  same  manner  as  if  it  had  been  registered  on  the  day 
it  was  signed :  (8  Geo.  2,  c.  6,  s.  83.)  And  in  the  East  and  West  Hidings, 
and  in  Kingston-upon-Hull,  thirty  days  are  allowed  for  the  registering  of 
judgments:  (5  Anne,  c.  18,  a.  11 ;  6  Anne,  c.  35,  s.  28.)  Therefore, 
where  the  estate  lies  in  Yorkshire  or  Kingston-upon-Hull,  recent  judg- 
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inentB  should  be  searched  for  in  the  Begistiy  of  Judgments :  (Prid.  Gonv. 
161  et  8eq.,  9th  edit.) 

C2.— If  a  judgment  has  been  entered  up  against  a  man  seised  in  fee 
of  lands  for  a  debt,  how  is  such  judgment  to  be  enforced  ? 

A, — A  writ  of  elegit  must  be  sued  out ;  so  called  because  it  was  stated 
in  the  writ  that  the  creditor  had  elected  (elegit)  to  pursue  the  remedy  the 
statute  (18  Bdw.  1)  had  provided  for  him :  (see  Will.  E.  P.  85, 13th  edit.) 
In  order  to  bind  the  lands  now  this  writ,  with  the  sheriff's  return  thereon, 
must  be  registered  in  the  Begistry  of  Judgments,  and  possession  of  thci 
land,  if  necessary,  recovered  by  action. 


USES  AND  TBUSTS,  AND  POWEBS. 

Question, — What  is  the  difference  between  uses  and  trusts  ?  and  state 
the  form  of  expression  by  which  each  is  created. 

Answer. — ^A  use  is  that  interest  which  the  Statute  of  Uses  (27  Hen.  8, 
c»  10)  transfers  into  possession,  thereby  making  the  cestui  que  use  com- 
plete owner  of  the  lands,  as  well  at  law  as  in  equity.  A  trust,  when  used 
in  the  sense  of  an  interest,  is  the  equitable  or  beneficial  interest  in  or 
ownership  of  real  or  personal  estate  unattended  with  the  possessory  and 
legal  ownership  thereof :  (Sm.  Man.  s.  224 ;  1  St.  0.  854,  8ih  edit) 
As  to  the  form  of  expression  by  which  each  is  created,  see  infrcu 

Q. — State  the  principal  provisions  of  the  Statute  of  Uses,  and  the 
causes  which  led  to  its  enactment. 

^.— It  enacts  that  where  any  person  shall  be  seised  of  lands,  ^c, 
to  the  use,  confidence,  or  trust  of  any  other  person,  such  latter  person 
(the  cestui  que  use)  shall  from  thenceforth  stand  and  be  seised  &c.,  of  the 
land  of  and  in  the  like  estate  as  he  has  the  use,  &c.,  and  that  the  estate 
of  the  person  so  seised  to  uses  shall  be  deemed  to  be  in  the  cestui  que  tise 
in  such  quality,  manner,  form,  and  condition  as  he  had  before  in  the  use. 

The  causes  which  led  to  its  enactment  were  to  prevent  the  evils  ariaong 
from  uses,  (a)  and  its  object  to  annihilate  uses  altogether ;  but,  so  far  from 
attaining  this  end,  it  became  the  means  of  introducing  a  new  mode  of 
conveyance :  (see  TtjireVs  case,  Tudor's  L.  0.,  p.  274 ;  1  St.  0.  860,  863, 
8th  edit.) 

Q. — ^The  Statute  of  Uses  has  been  called  the  "Key-stone  of  modem 
Conveyancing : "  illustrate  this. 

A. — ^The  object  of  the  statute  was  to  abolish  uses  by  converting  them 
into  legal  estates,  but  the  courts  having  held  that  the  statute  only  applied 
to  the  first  use,  subsequent  uses  and  trusts  remained  equitable  estate  as 
before  the  statute.    It  thus  became  the  foundation  of  the  modem  system 

of  uses  and  trusts,  a  mode  of  conveyance  admirably  adapted  to  the 

■  —  *  

(a)  Lord  Bftoon,  when  speaking  of  them,  says :  *<  A  man  that  had  cause  to  sue  for 
land  knew  not  agidnBt  whom  to  bring  his  action,  or  who  was  the  owner  of  it.  The 
wife  was  defrauded  of  her  thirds,  the  hosband  of  his  curtesy,  the  lord  of  his  waid- 
shipb  relief,  heriot,  and  escheat ;  the  creditor  of  his  extent  for  debt,  and  the  tenant  of 
^is  leafo  :*'  (Bac.  Use  of  the  Law,  158.) 
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exigencies  of  mankind ;  to  effect  tliis  nothing  more  ia  necessaTj  than  to 
insert  in  them  a  limitation  of  one  nse  upon  another  in  the  manner 
described  in  the  chapter  on  Uses  and  Trasts :  for  while  the  first  nse  is 
executed  by  the  statute  and  becomes  legal  estate,  the  second  retains, 
under  the  name  of  trust,  the  equitable  character  designed :  such  is  the 
principle  of  conveyances  under  the  Statute  of  Uses,  considered  as  a  class. 
They  comprise  not  only  the  feoffment  to  uses,  the  covenant  to  stand 
seised,  and  the  bargain  and  sale,  but  that  species  called  a  lease  and 
release  (added  to  their  number  soon  after  the  statute  passed),  and  a  fifth 
now  recently  introduced,  which  may  be  denominated  a  grant  to  uses,  and 
this  last  has  nearly  superseded  all  the  rest  in  the  practice  of  conveyancing : 
(1  St.  C.  583,  8th  edit.) 

Q.^What  is  a  (a)  shifting  use  ?  and  give  an  instance. 

A. — ^It  is  a  future  or  executory  interest  created  under  the  Statute  of 
Uses.  An  instance  occurs  in  an  ordinary  marriage  settlement  of  lands  : 
ex.  gn,  suppose  A.  to  be  a  settlor,  the  lands  are  conveyed  by  him,  by 
the  settlement  executed  a  day  or  two  before  the  marriage,  to  trustees  "  to 
the  use  of  A.  and  his  heirs  until  the  intended  marriage  shall  be  solenmised, 
and  from  and  immediately  after  the  solemnisation  thereof/'  to  the  uses 
agreed  on :  (Will.  B.  P.  292,  13th  edit. ;  1  St.  G.  545,  8th  edit.) 

Q.^3ive  an  instance  of  an  executory  use ;  and  by  what  instruments 
may  land  be  limited  to  executory  uses  ? 

^.— If  a  man  covenant  to  stand  seised  to  the  use  of  another  in  fee  seven 
years  hence ;  or  if  an  estate  be  conveyed  to  A.  and  his  heirs,  to  the  use  of 
6.  and  his  heirs  at  the  death  of  C,  such  uses  are  said  to  be  executory, 
because  they  are  not  executed  by  the  Statute  of  Uses  until  they  come  into 
esse  by  the  arrival  of  the  period  contemplated :  (1  St.  0.  544,  8tb  edit. ; 
Cruise  on  Uses,  81,  148.) 

Land  may  be  limited  to  executory  uses  by  a  deed  operating  imder  the 
Statute  of  Uses,  or  by  wiU  (see  Will.  E.  P.  292,  13th  edit.) ;  but  not  by  a 
deed  operating  at  common  law  :  (1  St.  0.  544,  8th  edit.) 

Q. — Give  a  concise  description  of  a  springing  or  shifting  use,  and  show 
how  they  may  be  created. 

A. — ^They  differ  in  this,  that  a  springing  use  is  one  limited  ii%  futuro 
independently  of  any  preceding  use  ;  whereas  a  shifting  use  is  where  the 
use  is  made  to  shift  from  one  to  another  on  a  given  event.  They  may  be 
created  by  deed  operating  under  the  Statute  of  Uses,  or  by  will :  (Oruise 
on  Uses,  81,  148 ;  1  St.  G.  544,  545,  8th  edit.) 

Q.— How  is  a  condition  for  taking  the  names  and  arms  of  a  settlor 
enforced? 

A, — ^By  way  of  shifting  use :  as  where  lands  are  vested  in  trustees  to 
the  use  of  A.  and  his  heirs,  provided  he,  within  a  given  time,  takes  tlie 
name  and  arms  of  the  settlor,  and  in  default  then  to  the  use  of  B.  and  his 
heirs :  (WiU.  B.  P.  294,  ISth  edit.) 

Q.— -What  is  the  difference  between  an  executory  devise  and  a  shifting 
use? 


(a)  Shifting  uses  are  also  frequently  termed  secondary  usee. 
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il.— An  executory  deyise  is  a  conditional  limitation  by  will ;  a  shifting 
use  is  the  same  by  deed  operating  under  the  Statute  of  Uses  :  (see  further, 
ante,  p.  202.) 

'  Q. — ^Are  shifting  uses  subject  to  the  restraints  against  perpetuities ;  and 
are  they  destructible,  and  if  so,  by  what  means  ? 

A. — Shifting  uses  are  subject  to  the  restraints  against  perpetuities. 
But  in  their  nature  they  are  indestructible ;  although,  if  subsequent  to,  or 
in  defeasance  of,  an  estate  tail,  they  may  be  barred  by  the  same  means  as 
remainders  expectant  on  the  determination  of  an  estate  tail :  (WilL  B.  P. 
292,  320, 13th.  edit. ;  Feam.  Gont.  Bern.  390,  418,  423,  441.) 

Q. — Settlement  of  fee-simple  estates  to  the  use  of  A.  for  life,  remainder 
to  the  use  of  B.  and  his  heirs,  in  trust  for  0.  and  iila  heirs.  Do  B.  and  0. 
respectively  take  legal  or  equitable  estates  ?  and  to  whom  must  A.  surrender 
his  life  estate  in  order  to  cause  its  merger  ? 

A. — ^B.  takes  the  legal  estate  in  remainder,  and  0.  will  have  only  the 
equitable  estate ;  A.  must  therefore  surrender  to  B.,  in  order  to  cause  a 
merger. 

Q. — ^A  feoffment  or  grant  to  A.  and  his  heirs  to  the  use  of  B.  and 
his  heirs  :  what  estates,  legal  and  equitable,  do  A.  and  B.  take  respec- 
tively ?  and  explain  the  operation  of  the  Statute  of  Uses  in  the  above 
limitation. 

A. — ^B.  will  take  both  the  legal  and  equitable  estate.  For  the  Statute 
of  Uses  transfers  the  estate  to  B.,  the  cestui  que  use,  in  the  same  manner 
as  if  A.,  the  feoffee  to  uses,  after  the  conveyance  to  him,  had  actually  con- 
veyed his  estate  to  B.,  thus  passing  to  him  a  legal  instead  of  an  equitable 
interest ;  such  uses,  in  fact,  taking  effect  out  of  the  seisin  of  the  feoffee 
immediately  on  the  execution  of  the  conveyance,  he  being  considered  a 
mere  conduit  pipe  to  the  cestui  que  use :  (see  WiU.  B.  P.  160  et  seq,,  13th 
edit. ;  1  St.  0.  369,  8th  edit.) 

Q. — ^A.  by  bargain  and  sale  conveys  a  fee  simple  estate  to  B.  and  his 
heirs,  to  the  use  of  0.  and  his  heirs.  What  estate,  legal  or  equitable,  do 
B.  and  0.  respectively  take  ? 

A.^-The  legal  estate  is  vested  in  B.  and  his  heirs,  and  0.  and  his  heirs 
take  but  an  equitable  interest ;  for,  by  the  effect  of  the  bargain  and  sale, 
the  alienee  has  but  a  use,  which  is  executed  by  the  Statute  of  Uses,  and 
as  a  use  cannot  be  limited  on  a  use,  it  follows  that  any  further  use, 
limited  by  the  conveyance,  will  not  be  executed,  but  remain  a  mere 
equitable  interest :  (see  TijrrelVs  case,  L.  0.  Oonv.  251 ;  1  St.  C.  533, 
8th  edit.) 

Q. — ^A.  by  bargain  and  sale  duly  enrolled,  conveys  to  B.  and  his  heirs, 
to  the  use  of  0.  and  his  heirs,  in  trust  for  D.  and  his  heirs.  What  estates 
or  interests  do  B.,  0.,  and  D.  respectively  take  ? 

A, — ^B.  will  take  the  legal  fee,  and  he  will  hold  in  trust,  not  for  0. 
(who  takes  nothing),  but  for  D.  and  his  heirs :  (see  Go.  Lit.  271  b.  note  ; 
1  St.  G.  538,  8th  edit.) 

Q. — ^Feoffment  to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  in 
trust  for  G.  and  his  heirs.  Explain  the  operation  of  the  Statute  of  Uses 
in  the  above  limitation. 
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A. — The  statute  ezeoutes  the  use  in  B.  and  his  heirs,  and  gives  him 
the  legal  estate ;  and  as  a  use  cannot  be  limited  on  a  use,  0.  has  merely 
an  equitable  interest:  (see  Will.  B.  P.  160,  13th  edit.;  1  St.  0.  369, 
8th  edit) 

Q. — In  whom  would  the  legal  estate  vest  under  a  statutory  release  and 
grant  to  0.  and  his  heirs  to  the  use  of  D.  and  his  heirs  ? 

A. — ^The  legal  estate  would  vest  in  D.  and  his  heirs  under  such  a  con- 
veyance :  (see  references  auj^a,) 

Q. — ^Devise  since  the  Wills  Act  to  A.  and  his  heirs,  in  trust  to  apply 
the  rents  for  specified  purposes  for  a  limited  time,  and  then  in  trust  for 
B.  and  his  heirs.     In  whom  is  the  legal  estate  ? 

A, — ^The  legal  estate  will  remain  in  A.  in  order  to  enable  him  to  per- 
form his  trust ;  but  as  soon  as  the  purposes  for  which  the  trust  was  raised 
are  satisfied,  the  legal  estate  will  be  shifted  to  B.  and  his  heirs.    For  here 

A.  has  for  a  time  an  active  duty  to  perform,  and  when  such  is  the  case,  the 
Statute  of  Uses  does  not  execute  the  use  until  the  duties  are  performed. 
But  as  the  trustee  only  takes  the  legal  estate  commensurate  in  duration 
with  the  period  during  which  the  duties  are  to  be  performed,  as  soon  as 
those  duties  are  fulfilled  the  statute  operates :  (see  1  St.  0.  605,  8th  edit. ; 
Will.  E.  P.  220,  13th  edit.) 

Q. — ^Where  an  estate  is  devised  to  A.  and  his  heirs  in  trust  to  permit 

B.  and  his  heirs  to  receive  the  rents  and  profits,  what  estate  does  B. 
take? 

A. — ^The  statute  will  execute  the  use  in  B.  and  give  him  the  legal 
estate :  for  here  A.  has  no  active  duty  to  perform :  (1  St.  0.  605,  8th  edit. ; 
1  Hughes'  Pract.  Sales,  292,  2nd  edit.) 

Q. — ^In  a  devise  of  real  estate  to  the  use  of  A.  in  fee  in  j^rust  for  B.  in 
fee,  A.  by  deed  disclaims  the  estate ;  what  is  the  effect  of  such  disclaimer, 
viz.,  does  it  vest  the  estate  in  the  testator's  heir  or  in  B.  ?  And  who  can 
convey  the  land  to  a  purchaser? 

A. — ^The  legal  estate  in  the  land  will,  on  A.'s  disclaimer,  go  to  the 
testator's  heir-at-law,  who  will  be  the  proper  party  to  convey  such  legal 
estate ;  but  B.  has  the  equitable  interest  in  the  land,  and  should  be  a 
party  in  order  to  make  a  good  title  to  a  purchaser :  (2  Jarm.  Wills,  ch.  34.) 

Q. — Oonveyance  unto  and  to  the  use  of  A.,  B.,  and  0.,  and  their  heirs. 
What  estates  do  they  respectively  take  ? 

A, — ^A.,  B.,  and  G.  will  take  the  legal  and  equitable  fee  as  joint  tenants : 
(WiU.  R.  P.  136,  169,  13th  edit.) 

Q.— Where  land  is  conveyed  "  unto  and  to  the  use  of  A.  and  his  heirs, 
upon  trust  for  B.,  his  heirs  and  assigns,"  is  A.  in  by  the  common  law  or  by 
the  statute  ? 

A, — ^A.  is  in  by  the  common  law,  as  the  seisin  and  the  use  are  both 
vested  in  the  same  person,  and  the  statute  only  applies  where  a  person  is 
seised  to  the  use  of  another.  B.  takes  the  equitable  estate,  as  the  statute 
does  not  execute  a  use  upon  a  use. 

C2. — Suppose  T.  S.  make  a  feoffment  to  the  use  of  A.  for  life  with 
remainder  to  the  use  of  the  heirs  of  his  (T.  S.'8)  body ;  does  any  and  what 
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estate  exist  in  T.  S.  ?  and  distingoisli  between  the  above  case  and  that  of 
a  feoffment  by  T.  8.  to  the  use  of  A.  for  the  life  of  him  (T.  8.)  with 
remainder  to  the  use  of  the  heirs  of  his  (T.  8.*8)  body. 

A. — In  the  first  instance,  there  is  a  resulting  use  to  T.  S.  for  Ufe,  after 
A.'s  life  estate,  which,  coalescing  with  the  limitation  to  the  heirs  of  his 
body,  gives  him  an  estate  tail,  under  the  rule  in  Shelley^s  case,  besides  hia 
reversion  in  fee.  In  the  second  case,  where  the  feoffment  ia  made  to  the 
use  of  A.  for  the  life  of  T.  S.,  with  remainder  to  the  heirs  of  the  body  of 
T.  8.,  there  is  no  resulting  use  for  life,  but  only  the  reversion  in  fee  in  the 
feoffor :  (Burt.  Oomp.  pi.  342-344.) 

Q.— Devise  of  land  to  the  use  of  A.  for  life,  with  remainder  to  the  use 
of  B.  and  his  heirs  in  trust  for  the  heirs  of  A. ;  does  A.  take  ajij,  and  if 
any,  what  estate  beyond  an  estate  for  life  ? 

A. — ^No;  the  life  estate  being  legal,  and  the  remainder  equitable,  the 
rule  in  Shelley^s  case  does  not  apply.  A.  takes  an  estate  for  life  only,  and 
his  heirs  will  take  as  purchasers :  (see  Fearne's  Contingent  Bemainden, 
chap.  11,  sect.  5,  par.  10.) 

Q,— A.  contracts  to  hold  Blackacre  to  the  use  of  B.  to  the  use  of  C. 
What  is  the  effect  of  such  a  limitation,  and  what  are  the  respective 
interests  of  B.  and  0.  resulting  therefrom  ? 

A. — If  A.  merely  contracts  to  hold  Blackacre  to  the  use  of  B.,  to  the  use 
of  C,  A.  will  retain  the  legal  estate ;  B.  therefore  will  take  nothing  under 
the  contract,  and  C.  will  have  an  equitable  interest.  For  the  mere  contract 
of  A.  does  not  divest  him  of  the  legal  estate,  an  absolute  conveyance*— a 
deed— being  required  for  that  purpose  :  (see  Will.  B.  P.  189,  13ih  edit.) 
If,  however,  this  contract  is  by  deed,  in  which  case  it  may  be  construed  as 
a  covenant  to  stand  seised,  or,  if  enrolled,  a  bargain  and  sale,  according 
to  the  consideration  for  the  deed,  then  B.  would  take  the  legal  and  0.  the 
equitable  estate :  (see  Burt.  Comp.  pi.  145.) 

Q. — Give  the  form  of  expression  by  which,  in  one  instrument,  a  legal 
estate  in  fee  simple  and  an  equitable  estate  in  fee  simple  respectively  may 
be  conferred  in  the  same  land. 

il.— If  land  be  conveyed  by  grant  to  A.  and  his  heirs,  to  the  use  of  B. 
and  his  heirs,  in  trust  for  0.  and  his  heirs,  here  B.  takes  the  legal  and  C. 
the  equitable  estate  in  the  land  by  the  same  instrument :  (WilL  B.  P.  163, 
13th  edit.) 

Q.— What  is  the  difference  between  a  conveyance  of  land  to  A.  in  trust 
for  B.  and  a  conveyance  to  A.  to  the  use  of  B.  ? 

il.— There  is  no  difference ;  B.  takes  the  legal  and  equitable  estate  in 
each  case.  The  words  "  to  the  use  "  are  now  universally  employed ;  but 
**  upon  trust "  or  "  confidence  '*  would  answer  as  well,  as  they  are 
mentioned  in  the  Statute  of  Uses :  (Will.  B.  P.  161,  13th  edit.) 

Q.— What  is  a  power  appendant  ? 

ii.— A  power  strictly  appendant  is  where  the  use  or  estate  to  be  created 
by  the  power  takes  effect  in  possession  during  the  continuance  of  the 
estate,  which  is  limited  to  the  donee  of  the  power,  and  therefore  wholly  or 
partially  overreaches  that  estate ;  as  in  the  instance  of  the  power  usually 
TMoiwril  m  settlements  to  tenants  for  life  to  makeltasas:  (1  8ug.PQW.  44,. 
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5th  edit. ;  Burt.  Comp.  pi.  177|  &c. ;  Edwards  y.  Slater ^  L.  C.  Cony.  283, 
285,  in  notes.) 

Q. — ^What  are  powers  in  gross  ? 

A. — ^Powers  in  gross  are  where  the  person  in  whom  they  are  yested  has 
an  estate  in  the  lands,  but  the  estate  to  be  created  under  the  power  is  not 
to  take  effect  until  his  estate  is  determined :  snch  is  the  power  of  join- 
turing commonly  inserted  in  marriage  settlements :  (1  Bug.  uhi  sup, ;  Burt. 
Comp.  pi.  180  ;  Edwards  y.  Slater j  sup,)  (a) 

Q. — ^Distinguish  between  powers  of  appointment  general  and  special, 
appendant,  and  in  gross.  How  must  a  will  be  executed  to  operate  as  an 
exercise  of  a  "  power,"  and  what  **  power  "  will  a  general  deyise  include  ? 

A, — ^A  general  power  of  appointment  is  a  power  to  appoint  to  any  one, 
while  a  special  power  is  to  appoint  amongst  a  particular  class,  as  children ; 
a  power  appendant  is  where  the  use  or  estate  to  be  created  by  the  power 
ti^es  effect  in  possession  during  the  continuance  of  the  estate,  which  is 
limited  to  the  donee  of  the  power,  and  therefore  wholly  or  partially  oyer- 
reaches  that  estate.  A  power  in  gross  is  where  the  person  in  whom  it  is 
yested  has  an  estate  in  the  lands,  but  the  estate  to  be  created  under  the 
power  is  not  to  take  effect  until  his  estate  has  determined :  (see  mpra,) 
A  will  to  operate  as  an  exercise  of  a  "power"  only  requires  to  be  executed 
as  wills  usually  are,  and  with  no  additional  formality,  and  a  general  deyise 
will  include  all  property  which  the  testator  had  a  general  power  to  appoint, 
unless  a  contrazy  intention  appears :  (1  Vict.  o.  26.) 

Q. — If  a  person  haying  simply  a  power  of  appointment  oyer  land, 
and  no  estate,  executes  a  deed  purporting  to  conyey  the  land  as  if  he 
were  seised  of  the  estate,  would  the  conyeyance  yest  the  property  in  the 
grantee? 

ii«— The  grantee  will  take  the  fee  if  the  conyeyance  is  attended  with 
the  formalities  required  to  the  execution  of  the  power  as  to  subscriptions, 
witnesses,  &c.,  for  the  donee  may  exercise  his  power  without  actually 
referring  to  it :  {Sir  E.  Clere's  case,  Gth  Bep.  17  b ;  1  Bug.  Pow.  356, 357, 
7ih  edit.) 

Q.— 'Under  his  marriage  settlement  A.  has  a  life  interest  in  a  sum  of 
10,000/.,  with  an  absolute  power  of  appointment  oyer  it  by  will.  In  the 
year  1876  he  executes  a  will,  giying  all  his  property  to  B.,  but  without 
specially  referring  to  the  settlement  or  the  10,000/.,  and  then  dies.  Does 
or  does  not  B.  take  the  10,000/.  ?    Giye  your  reasons. 

A, — ^B.  will  take  the  10,000/.,  as  a  will  to  operate  as  an  exercise  of  a 
"power"  only  requires  to  be  executed  as  wills  usually  are,  and  with  no 
additional  formality ;  and  a  general  bequest  will  include  any  personal 
estate  oyer  which  ike  testator  had  a  general  power  to  appoint,  unless  a 
contrary  intention  appears :  (1  Vict,  c  26,  s.  27.) 

Q. — ^A.,  under  a  power,  appoints  a  fee-simple  estate  to  B.  and  his  heirs, 
to  the  use  of  0.  and  his  heirs.  What  estates^  legal  and  equitable,  do  B. 
and  0.  respeotiyely  take  ? 

(a)  Another  kind  of  power  in  gross  is  that  which  a  person  who  conveys  away  all 
luB  estate  at  the  isma  time  expressly  resenres  to  himBelf  oyer  the  nse  t  (Bnrt.  Comp. 
ISI ;  Sng.  Pow.  44, 6tfa  edit) 
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A, — ^A  power  does  not  operate  as  a  conyeyance  of  the  possession  of  the 
estate,  but  like  a  bargain  and  sale,  as  a  limitation  of  a  use  ;  therefore  B. 
takes  the  legal  estate,  and  the  use  to  0.  being  a  use  upon  a  use,  which  is 
not  executed  or  turned  into  a  legal  estate  by  the  Statute  of  Uses,  gives 
0.  the  equitable  estate :  (Will.  R  P.  296,  13th  edit.;  1  St.  0.  549,  8th 
edit.) 

Q. — A  fee-simple  estate  is  conveyed  to  such  uses  as  A.  shall  appoint ; 
A.,  in  execution  of  his  power,  appoints  to  B.  and  his  heirs,  to  the  use  of 
0.  and  his  heirs,  in  trust  for  D.  and  his  heirs.  ^  In  whom  is  the  legal 
estate  ? 

A. — ^In  this  case  B.  takes  the  legal  estate,  but  he  holds  it  in  trust,  not 
for  0.  (who  takes  nothing),  but  for  D.  and  his  heirs  :  (Go.  Lit.  271  b,  note  ; 
1  St.  0.  uhisup, ;  WUl.  uhi  sup,) 

Q. — If  A.  (seised  to  uses  to  bar  dower)  appoints  the  fee  to  B.  to  the 
use  of  0.,  D.,  and  E.,  would  the  estates  of  0.,  D.,  and  £.  be  legal  or 
equitable  ? 

A, — The  estates  of  C,  D.,  and  E.  would  be  equitable,  for  the  reasons 
before  stated:  (see  Will.  R.  P.  298,  13th  edit. ;  1  St.  0.  549,  8th edit.) 

Q. — A  fee-simple  estate  is  conveyed  to  0.  to  such  uses  as  A.  shall 
appoint.  A.  sells  to  B.  and  exercises  the  power  by  conveying  the  estate 
to  G.  (as  trustee  for  B.)  and  his  heirs,  to  the  use  of  B.  and  his  heirs ; 
in  whom  does  the  legal  estate  vest  ? 

A, — ^The  legal  estate  is  vested  in  0.  by  virtue  of  the  original  conveyance 
to  him  for  the  reasons  stated  supra, 

Q. — ^How  does  an  appointment  under  a  power  in  a  conveyance  or  settle- 
ment affect  the  estate,  and  the  conveyance  or  settlement  of  it  ? 

^.— If  a  power  is  given  to  a  man  and  an  estate  is  limited  in  default  of 
its  being  exercised,  immediately  upon  the  execution  thereof  the  estate 
limited  in  default  ceases  and  is  defeated ;  and  it  cannot  be  conveyed  or 
settled,  except  subject  to  the  power  :  (2  Sug.  Pow.  20,  30,  7th  edit.) 

Q. — ^Lands  stand  limited  to  such  uses  as  A.  shall  by  deed  appoint,  and 
in  default  of  appointment  to  the  use  of  A.  in  fee ;  A.,  in  pursuance  of  his 
power,  appoints,  and  by  way  of  further  assurance  conveys  to  B.  and  G.  and 
their  heirs  to  uses.  Are  the  uses  executed  by  the  Statute  of  Uses,  or  do 
they  take  effect  in  equity  only  ? 

A, — ^If  the  power  is  valid  and  subsisting  at  the  time  of  the  appointment 
the  subsequent  conveyance  is,  of  course,  inoperative,  and  the  uses  will  take 
effect  in  equity  only ;  but  if  the  power  should  by  any  means  have  been 
suspended  or  extinguished  before  its  attempted  execution,  then  the  con- 
veyance takes  effect  and  the  uses  are  turned  into  possession :  (see  WilL 
E.  P.  304,  13th  edit.) 

Q. — ^Land  is  limited  to  such  uses  as  A.,  a  married  woman,  may  appoint, 
and  in  default  of  appointment  to  A.  for  life,  with  remainder  to  her 
first  and  other  sons  in  tail  male.  A.'s  eldest  son  is  of  age.  Who  are 
necessary  parties  to  an  instrument  for  effectually  vesting  the  land  in  a 
purchaser  ? 

'    A, — A.  can  appoint  the  fee  to  the  purchaser  without  the  concurrence  of 
her  husband,  but,  should  the  purchaser  require  further  assurance,  unless 
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the  case  is  viihin  45  &  46  Viot.  o.  75,  A.  mast  asaign  her  life  interest, 
her  hnsband  tiaust  join  in  the  deed,  and  she  most  be  separately  examined, 
and  the  deed  acknowledged  as  required  by  8  &  4  Will.  4,  c.  74.  The  son 
A.  most  also  join  in  the  deed  to  bar  his  estate  tail,  which  mast  be  enrolled 
in  Chancery  within  six  months  of  execution,  and  A.  and  her  husband  must 
consent  as  protectors. 

Q. — ^When  a  power  is  executed  by  will,  at  what  point  of  time  does  it 
take  effect ;  and  would  there  be  any  difference  in  tlus  respect  if  the  power 
were  executed  by  deed  with  a  power  of  revocation  to  the  appointor  ? 

ii.— In  the  case  of  a  will  the  appointee  only  takes  from  the  death  of 
the  party  executing  it  (7  Will.  4  &  1  Viot.  c.  26,  s.  24) ;  but  in  case  of  a 
deed  he  takes  from  the  time  of  execution^  subject  to  reyocation  during  the 
life  of  the  donor. 

Q. — ^Where  a  power  of  appointment  oyer  real  estate  is  executed,  from 
whom  does  the  appointee  immediately  take  in  point  of  estate,  viz.,  the 
party  creating  the  power  or  the  party  executing  it?  And  state  the 
reason. 

A. — ^The  appointee  takes  from  the  party  creating,  and  not  from  the 
party  executing  the  power,  because  no  estate,  but  a  use  only,  is  passed 
from  the  party  executing  the  power,  and  estates  created  by  the  execution 
of  a  power  take  effect  in  precisely  the  same  manner  as  if  created  by  the 
deed  which  raised  the  power :  (1  St.  0.  549,  8th  edit.) 

Q. — State  in  general  terms  the  rule  for  determining  how  far  a  power 
is  suspended  or  extinguished  by  any  act  of  the  donee  of  the  power  having 
also  an  interest  in  the  estate,  affecting  that  interest ;  could  such  donee, 
after  creating  a  charge  on  his  estate,  exercise  a  power  in  any  way 
defeating  such  charge  ? 

A, — J£  the  donee  of  a  power  appendant  (the  case  put)  deals  ^  with  the 
property  to  which  the  power  is  so  appendant  in  such  a  way  that  the 
exercise  of  the  power  would  be  inconsistent  with  such  dealing,  the  power 
is  either  suspended  or  extinguished  according  to  the  extent  of  the  dealing : 
(see  Edwards  v.  Slater,  L.  0.  Oonv.  277.)  It  follows  from  this,  that  the 
donee,  after  creating  a  charge  on  his  estate,  could  not,  by  exercising  his 
power,  defeat  such  charge  :  {Ooodright  v.  Catar,  Doug.  460 ;  1  Sug.  Pow. 
50,  51,  6th  edit. ;  Burt.  Oomp.  pi.  176.) 

Q. — ^If  a  tenant  for  life  with  power  of  leasing  were  to  alienate  his 
whole  life  interest,  would  that  power  be  extinguished  ?  Would  a  power 
in  gross,  that  is,  a  power  given  to  a  person  who  has  an  interest,  but  not 
to  take  effect  out  of  that  interest,  be  extinguished  by  alienation  of  that 
interest  ? 

A. — If  the  tenant  for  life  having  such  a  power  (which  is  a  power 
appendant)  convey  away  his  own  life  estate,  the  power  is  gone :  it  is  no 
longer  possible  for  the  donee  to  execute  it,  inasmuch  as  it  would  be 
derogatory  to  his  own  grant :  (see  notes  to  Edwards  v.  Slater,  L.  0.  Oonv. 
289 ;  1  Sug.  Pow.  57,  6th  edit.)  But  with  respect  to  a  power  in  gross,  it 
is  otherwise ;  for  the  conveyance  of  his  estate  by  the  donee  of  such  a  power 
would  not  extinguish  the  power  :  (Burt.  Oomp.  pi.  180 ;  1  Sug.  Pow.  82, 
6th  edit) 
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Q.— -What  estates  are  defeated  or  orerreaohed  by  the  exeiciBe  of 
powers  ? 

A, — The  exercise  of  a  power  will  defeat  estates  limited  under  the 
instrament  by  whioh  the  power  is  given,  in  default  of  and  subject  to  the 
exercise  of  such  power.    And  see  preceding  answers. 

Q.^A  tenant  for  life,  with  a  power  of  leasing,  mortgages  his  estate ; 
how  far  is  he  thereby  restrained  from  exercising  his  power  ?  May  or  may 
not  stipulations  be  made  in  the  mortgage  deed  for  the  exercise  of  such 
power,  and  what  would  in  ordinary  oases  be  proper  ? 

A. — ^The  tenant  for  life  may,  it  seems,  still  exercise  his  power ;  for, 
subject  to  the  charge,  the  rent  and  profits  belong  to  him,  and  the  lease 
cannot  prejudice  the  security,  as  the  best  rent  must  be  resenred :  (Ben  v. 
Bulhley,  Doug.  292.)  However,  a  learned  writer  thinks,  notwithstanding 
this  case,  that  it  is  not  safe  to  dispense  with  a  clause  in  the  mortgage 
deed  empowering  the  tenant  for  life  to  grant  leases  with  the  consent  of 
the  mortgagee,  for  the  power  cannot  be  exercised  to  the  prejudice  of  the 
mortgagee :  (1  Sug.  Pow.  58,  65,  67,  6th  edit.) 

Q.— Trustees  under  a  settlement  of  real  estate  have  a  power  of  sale 
with  the  consent  of  the  tenant  for  life.  The  tenant  for  life  inoombers  his 
life  estate.    Oaa  he  afterwards  consent  to  a  sale  ? 

A. — ^Yes ;  subject  to  the  incumbrance,  for  reasons  similar  to  those  given 
in  the  preceding  answer :  (Sug.  Pow.  62,  &c.,  7th  edit.) 

Q. — ^What  is  the  difference  as  regards  the  rule  against  po^tnities 
between  a  general  and  a  special  power  ? 

A, — ^The  difference  is  this :  Qeneral  powers  have  no  tendency  to  a 
perpetuity,  as  the  time  for  vesting  is  reckoned  from  the  execiUion  of  the 
power,  and  not  from  its  creation .  Special  powers  have  such  a  tendency, 
for  the  time  of  vesting  runs  from  the  instrument  creating  the  power. 
Therefore,  in  the  latter  case,  no  estate  can  be  created  which  would  not 
have  been  valid  if  limited  in  the  instrument  creating  the  power :  (I  Sug. 
Pow.  472,  475,  7th  edit. ;  Burt.  Oomp.  pi.  787.) 

Q. — ^If  an  estate  is  limited  to  A.  for  life  with  power  to  grant  leases  for 
twenty-one  years,  and  A.  conveys  all  his  estate,  right,  and  interest  to  6., 
can  B.  ex6roi<«e  l^e  power  ? 

A. — ^A.  cannot  delegate  his  power  to  B.,  as  the  maxim  Delegatus  wm 
potest  delegare  applies ;  unless,  indeed,  the  power  was  originally  authorised 
to  be  executed  by  A.  and  his  assigns;  for  in  such  case  it  is  said  that 
the  power  will  pass  to  any  person  who  has  the  estate  :  (see  1  Sug.  Pow. 
221-223,  6th  edit.) 

Q.— What  is  the  effect  of  a  lease  of  two  farms  at  an  entire  rent,  one  of 
which  belongs  to  the  lessor  in  fee,  and  the  other  is  subject  to  his  power  of 
leasing  ? 

il.---Such  a  lease  would  on  the  death  of  the  lessor  be  invalid  against 
the  remainderman  as  to  the  farm  over  whioh  he  has  only  a  power  of 
leasing ;  because  it  could  not  be  ascertained  that  a  proper  amount  of  rent 
had  been  reserved  for  this  farm.  Yet  an  apportionment  will  be  made  of 
the  rent  as  to  the  land  in  fee,  the  lease  as  to  whioh  is  good :  (1  Sng.  Pow. 
421,  426,  7th  edit.) 
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OONTBAOTS   AND   CONDITIONS   OF   SALE. 

Qiiestion. — What  are  the  requisiies  to  make  a  contract  valid  by  the 
Statute  of  Frauds,  and  are  there  any  exceptions  recognised  in  equity  ? 

Answer. — The  4th  section  of  the  Statute  of  Frauds  enacts  that  no 
action  shall  be  brought  upon  any  contract  respecting  lands,  &c,,  unless 
such  contract  be  in  writing  signed  by  the  party  to  be  charged  therewith,  or 
his  authorised  agent :  (29  Oar.  2,  c.  3,  s.  4.)  But  equity,  notwithstanding 
the  4th  section,  will  decree  specific  performance  of  a  parol  contract  con- 
cerning lands — 1.  Where  the  agreement  is  fully  set  out  in  the  claim,  and 
admitted  by  the  defence  of  the  defendant,  and  he  does  not  insist  on  the 
statute  as  a  bar;  2.  Where  it  was  prevented  from  being  reduced  into 
writing  by  fraud  ;  3.  Where  there  has  been  a  part  performance :  (St.  £q. 
§  764,  &c.) 

Q.-»What  is  the  effect  of  a  contract  for  sale  of  a  freehold  estate  f 
il.— The  effect  of  a  valid  contract  amounts  to  an  equitable  conversion 
of  the  land  into  money,  and  the  money  into  land«;  and  either  the  vendor 
or  purchaser  or  their  representatives  may  bring  an  action  thereon  in  case 
of  breach  by  the  other,  and  obtain  damages ;  or  he  may  enforce  specific 
performance  in  the  Chancery  Division  with  damages:  (Sug.  Cone. 
V.  122.) 

Q. — ^After  contract  signed,  and  before  the  time  fixed  for  the  completion 
of  the  purchase,  who,  as  between  vendor  and  purchaser,  and  in  the  absence 
of  any  stipulation  on  the  subject  in  the  contract,  is  entitled  to  the  crops 
and  ordinary  profits  of  the  land  at  maturity  ?  Does  the  same  rule  apply 
after  the  day  fixed  for  completion  and  before  the  purchase  is  actually 
completed  ? 

ii.— Up  to  the  time  fixed  for  completion  the  vendor  is,  in  the  absence 
of  special  stipulation,  entitled  to  the  crops  or  other  ordinary  profits  of  the 
land ;  he  would  not,  however,  it  is  conceived,  be  entitled  to  take  crops  in 
an  immature  state,  or  otherwise  than  in  due  course  of  husbandry.  After 
the  time  fixed  for  completion  and  pending  negotiation,  he  may,  it  appears, 
in  due  course  of  husbandry,  cut  coppice  and  get  in  crops,  but  the  net  profits 
will  belong  to  the  purchaser.  Where  the  contract  was  for  the  purchase 
of  an  estate,  including  the  growing  crops,  to  be  completed  and  possession 
given  on  the  24th  June,  and  the  time  was  extended  bj^  consent  till  the 
29th  September,  and  the  vendor  in  the  interval  sold  the  crops,  the  pur- 
chaser was  held  entitled  in  equity  only  to  the  crops  growing  at  the  time 
of  the  actual  completion,  and  was  left  to  his  remedy  (if  any)  at  law  for  the 
recovery  of  the  produce  of  the  crops. 

Eveiything,  however,  which  forms  part  of  the  inheritance,  belongs  to 
the  purchaser  from  the  date  of  the  contract,  so  that  he  is  entitled  to  wind* 
falls  and  to  the  produce  of  ordinary  timber  cut,  or,  it  is  conceived,  stone 
or  gravel  quarried  or  dug  by  the  vendor  after  the  contract:  (Dart*s 
V.  &  P.  247,  248,  6th  edit.) 

Q. — What  parol  agreements  giving  an  interest  in  land  are  valid  within 
the  Statute  of  Frauds  ?  And  state  generally  what  acts  constitute  such 
part  performance  as  would  induce  the  court  to  enforce  an  agreement  not- 
.  withstanding  the  statute. 

il.-*A  lease  not  exceeding  three  years  from  the  making,  and  where  a 
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rent  of  two^liirds  of  the  value  is  reserved,  is  binding,  althongli  by  paroL 
But  an  agreement  for  a  lease  for  less  than  three  years  is  not :  (see  Ld.  Bt. 
Leonards'  Handy  Book,  103,  6th  edit.) 

As  to  what  acts  constitute  a  part  performance  of  a  verbal  agreement, 
they  should  be  such  as  are  clearly  and  exclusively  referable  to  a  complete 
agreement,  and  must  have  been  done  with  no  other  view  than  to  perform 
such  agreement ;  such  as  letting  the  purchaser  into  possession :  (St.  £q. 
§  764,  &cO 

Q.-^-State  the  date  and  some  of  the  provisions  of  the  Statute  of 
Frauds. 

il.— The  Statute  of  Frauds  (29  Oar.  2,  c.  S)  was  passed  in  the  year 
1677.     As  to  its  provisions,  see  ante,  pp.  9,  19,  45. 

Q. — ^Must  an  agreement  be  sealed,  or  may  it  only  be  signed  agreeably 
to  the  Statute  of  Frauds  ? 

il.— An  agreement  need  not  be  sealed;  the  Statute  of  Frauds  only 
requires  it  to  be  signed  t  (Hughes'  Ptaot.  Sales,  75,  87,  2nd. edit.) 

Q. — ^Is  it  the  duty  of  the  vendor's  solicitor  to  investigate  the  title  of 
his  client  before  he  prepares  the  contract  or  conditions  of  sale  ?  And  if 
he  does  so,  what  advantages  result  to  his  client  from  so  doing  ? 

A. — It  is  the  duty  of  the  solicitor  so  to  investigate  the  vendor's  title ; 
for  otherwise  the  client  might  be  contracting  to  sell  property  to  which  he 
has  a  defective  title.  The  conditions  being  prepared  to  meet  the  state  of 
the  title  prevents  the  purchaser  raising  objections  thereto  :  (see  Hughea' 
Oonv.  10,  71,  &c.) 

Q. — State  the  principal  points  to  be  provided  for  on  sale  by  auction  of 
(1)  freehold  estates ;  (2)  leasehold ;  (3)  copyhold. 

A. — (1)  In  case  of  freeholds  and  leaseholds,  the  following  must  be  pro- 
vided for : 

1.  That  the  highest  bidder  shall  be  the  purchaser  (subject  to  the  right 
of  the  vendor  or  his  agent  to  bid)  (a),  and  in  case  of  dispute  that  the  lot 
be  put  up  agaiu  at  the  last  undisputed  bidding. 

2.  For  payment  of  deposit  and  completion  of  purchase. 

3.  That  in  case  of  delay  by  purchaser  he  shall  pay  interest. 

4.  For  delivery  of  abstract  of  title,  at  vendor's  expense,  within  specified 
period. 

5.  For  delivexy  of  requisitions  on  the  title  by  the  purchaser  within  a 
specified  period,  and  that  subject  to  such  requisitions  the  title  shall  be 
deemed  to  be  accepted. 

6.  If  purchaser  objects  to  title,  vendor  to  be  at  liberty  to  rescind  the 
contract  on  return  of  deposit  without  interest  or  costs. 

7.  Error  in  description  not  to  annul  sale,  but  to  be  made  good  by 
compensation. 

8.  For  empowering  vendor  to  resell  in  case  of  default  by  purchaser, 
and  deposit  to  be  forfeited,  and  loss  on  resale  to  be  recovered  as 
liquidated  damages. 

Stipulations  will  in  most  cases  be  necessary  as  to  title,  title-deeds,  tec.. 


(a)  As  to  this  part  of  the  condition,  see  the  important  case  of  Mortimer  v*  BeO  (18 
L.  T.  Rep.  N.  &  849),  and  80  ft  81  l^et  o.  ^^ttpost. 
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the  payment  for  timber,  fixtures,  &o. :  (see  1  Prid.  Cony.  22,  29  et  seq,, 
9th  edit. ;  and  see  37  &  38  Viot.  c.  78.) 

(2)  In  case  of  copyholds,  the  vendor  ahoald  be  particular  about 
negativing  his  liability  to  identify  the  premises,  as  when  they  are  inter- 
mixed with  freeholds  it  is  found  sometimes  impossible  to  do  this.  It 
should  also  appear  on  the  particulars  that  the  property  is  copyhold,  (a) 

(a)  In  mIm  made  after  Slst  Deo.  1881,  unlflss  otherwise  expressed  in  the  ooi\trtot 
of  sale,  the  following  conditions  apply  hjHAiS  Viot  o.  41,  s.  8  :— 

(1.)  Under  a  oontraet  to  sell  and  assign  a  tenn  of  years  deri?ed  out  of  a  leasehold 
interest  in  land,  the  intended  assign  sh^  not  hare  the  right  to  call  for  the  tiUe  to 
the  leasehold  reversion. 

(2.)  Where  land  of  oopyhold  or  onstomary  tennre  has  been  oonyerted  into  freehold 
by  enfzanohisement,  then,  nnder  a  contract  to  sell  and  oonyey  the  freehold,  the 
purchaser  shall  not  have  the  right  to  call  for  the  title  to  make  the  enfranchisement. 

(8.)  A  pnrohaser  of  any  property  shall  not  require  the  production,  or  any  abstract 
or  copy,  of  any  deed,  will,  or  other  document,  dated  or  made  before  the  time  pre- 
scribed by  law,  or  stipulated,  for  commencement  of  the  titie,  eyen  though  the  same 
ereates  a  power  subsequentiy  exercised  by  an  instrument  abstracted  in  the  abstract 
furnished  to  the  punhaser;  nor  shall  he  require  any  information,  or  make  any 
requisition,  objection,  or  inqidzy,  with  respect  to  any  such  deed,  will,  or  document,  or 
the  titie  prior  to  that  time,  notwithstanding  that  any  such  deed,  will,  or  otiier 
document,  or  that  prior  titie,  is  recited,  coyenanted  to  be  produced,  or  noticed ;  and 
he  shall  assume,  unless  the  contrary  appears,  that  the  recitals  contained  in  the 
abstracted  instruments  of  any  deed,  will,  or  other  document,  forming  part  of  that 
prior  titie,  are  correct,  and  giye  idl  the  material  contents  of  the  deed,  will,  or  other 
document  so  recited,  and  that  eyexy  document  so  recited  was  duly  executed  by  all 
necessazy  parties,  and  perieotsd  if  and  as  required,  by  fine,  reooyery,  acknowledgment, 
enrolment^  or  otherwise. 

(4.)  When  land  sold  is  held  by  lease  (not  including  underlease)  the  purchaser  shall 
assume,  unless  the  contrary  appears,  that  the  lease  was  duly  granted ;  and  on  pro- 
duction of  tiie  receipt  for  the  last  payment  due  for  rent  under  the  lease  before  the 
date  of  the  actual  completion  of  the  purchase,  he  shall  assume,  unless  the  contrary 
appears,  that  all  the  coyenants  and  provisions  of  the  lease  haye  been  duly  performed 
and  obserYcd  up  to  the  date  of  actual  completion  of  the  purchase. 

(5.)  When  land  sold  is  held  by  underlease,  the  purchaser  shall  assume,  unless  the 
contrary  appears,  that  the  underlease  and  every  superior  lease  were  duly  granted ; 
and,  on  production  of  the  receipt  for  the  last  payment  due  for  rent  under  the  under- 
lease before  the  date  of  actual  completion  of  tiie  purchase,  he  shall  assume,  unless  the 
contrary  appears,  that  all  the  coyenants  and  provisions  of  the  underlease  have  been 
duly  periormed  and  observed  up  to  the  date  of  actual  completion  of  the  purchase,  and 
further  that  all  rent  due  under  every  superior  lease  and  all  the  covenants  and  pro- 
visions of  every  superior  lease,  have  been  paid  and  duly  periormed  and  observea  up 
to  that  date. 

(6.)  On  a  sale  of  any  property,  the  expenses  of  the  production  and  inspection  of  all 
Acts  of  Parliament,  inolosure  awards,  records,  proceedings  of  courts,  court  rolls,  deeds, 
wills,  probates,  letters  of  admhiistration,  and  other  documents,  not  in  the  vendor's 
possession,  and  the  expenses  of  all  journeys  Incidental  to  such  production  or  inspection, 
and  the  expenses  of  searching  for,  procuring,  making,  verifying,  and  producing  all 
oertiflcates,  declarations,  evidences  and  information  not  in  the  vendor's  possession  and 
all  attested,  stamped,  office,  or  other  copies  or  extracts  of,  or  extracts  from,  any  Acts 
of  Parliament  or  other  documents  aforesaid,  not  in  the  vendor's  possession,  if  any  such 
production,  inspection,  journey,  search,  procuring  making  or  verifying  is  required  by 
a  purchaser,  either  for  verification  of  the  abstract,  or  for  any  other  purpose,  shall  be 
borne  by  the  purchaser  who  requires  the  same ;  and  where  the  vendor  retains 
possession  of  any  document,  the  expenses  of  making  any  copy  thereof,  attested  or 
unattested,  which  a  purchaser  requires  to  be  delivered  to  him,  shall  be  home  by  that 
purchaser. 

(7.)  On  a  sale  of  any  property  In  lots,  a  purchaser  of  two  or  more  lots,  held  wholly 
or  partly  under  the  same  title,  shall  not  have  a  right  to  more  than  one  abstract  of  the 
common  title,  except  at  his  own  expense. 

V 
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Q. — Oive  the  beads  of  such  dauseB,  formerly  inserted  in  conditions  of 
sale  of  freeholds  in  several  lots,  as  are  rendered  xmnecessaiy  by  the 
Vendors  and  Purchasers  Act,  1874,  and  the  Oonyeyandng  Act,  1881. 

il.-*The  following  will  be  rendered  nnnecessary : 

1.  That  the  purchaser  of  more  than  one  lot  shall  be  entitled  to  one 
abstract  only :  (Ck>ny.  Act,  s.  8  (6).) 

2.  That  redtalB,  &o,,  contained  in  docmnents  twenty  years  old  shaU  be 
deemed  conclusive  evidence  of  the  matters  stated  therein :  (V.  &  P.  Act, 
B.  2:) 

8.  Production  of  deeds,  proving  attested  copies,  ^c,  not  in  vendor's 
possession,  to  be  at  expense  of  purchaser :  (Oonv.  Act,  s.  8.) 

4.  If  ail  the  lots  are  not  sold,  muniments  to  be  retained  by  vendor : 
(V.  &;  P.  Act,  s.  2.) 

5.  Covenants  for  production  to  be  at  expense  of  purchaser :  {lb.,  s.  2.) 

6.  Purchaser  not  to  require  production  or  abstract  of  documents  prior 
to  stipulated  commencement  of  title :  (Oonv.  Act,  s.  8.) 

Q. — On  a  sale  of  real  estate  by  auction,  what  conditions  as  to  title, 
title-deeds,  and  otherwise,  ought  to  be  inserted  to  anticipate  difficulties  on 
the  part  of  an  unwilling  purchaser  ? 

A, — Oonditions  that  vendor  shall  not  be  bound  to  show  a  title  beyond 
a  specified  date  ;  that  in  case  the  purchaser  or  his  solicitor  shall  object  to 
the  title,  the  vendor  shall  be  at  liberty  to  vacate  the  sale  and  repay  the 
deposit,  but  without  interest,  ftc. ;  that  the  purchaser  shall  bear  the 
expense  of  any  covenant  to  produce ;  that  any  misdescription  shall  not 
annul  the  sale,  but  be  made  good  by  compensation :  (see  1  Hughes*  Praot. 
Sales,  10  et  seq.,  2nd  edit.) 

Q. — ^Upon  a  sale  by  auction,  in  lots,  of  freehold  property,  the  whole  of 
which  is  let  on  lease,  at  an  entire  rent,  what  provision  should  be  made  by 
the  conditions  of  sale  for  the  apportionment  of  such  rent  between  the 
purchasers  ? 

ii.— -Provision  must  be  made  by  the  conditions  for  the  apportionment 
of  the  rent,  and  if  the  tenant's  concurrence  in  the  apportionment  cannot 
be  obtained,  the  purchaser  should  be  precluded  from  taking  any  objeotion 
on  that  account :  (1  Prid.  p.  29.) 

Q>— State,  shortly,  the  usual  conditions  of  sale  by  trustees  of  a  leasehold 
house. 

A. — ^When  a  sale  is  made  by  trustees,  they  should  be  careful  to  enter 
into  no  condition  which  the  state  of  the  title  does  not  require.  Still  strict 
conditions,  though  somewhat  unusual,  will  not  be  considered  a  breach  of 
trust :  (Sug.  Oonc.  V.  45.)  The  conditions  should  state  that  the  vendors 
are  trustees,  and  that  the  purchaser  should  not  require  them  to  enter  into 
any  covenant.  Then  should  follow  the  usual  conditions  of  sale :  (See 
ante,  p.  288.) 

Q. — ^Actmg  as  solicitor  for  a  person  about  to  sell  an  estate,  would  you 
take  any,  and  what,  preliminary  measures  regarding  the  title  or  conditions 
of  sale? 

A. — ^Before  proper  conditions  of  sale  can  be  framed,  the  value  of  the 
property  should  be  ascertained,  and  the  title  to  it  must  be  investigated : 
(see  1  Hughes'  Pract.  Sales,  8,  2nd  edit.) 
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Q. — li  a  client  informed  you  that  lie  was  in  treaty  for  sale  of  his  free- 
hold estate,  what  caution  would  you  give  him,  and  why  ? 

A, — ^I  should  advise  him  to  sign  no  contract  without  its  being  first 
approved  by  me,  in  order  that  the  title  might  be  properly  investigated  and 
special  conditions  inserted  to  meet  any  defects  therein,  and  thus  prevent 
his  liability  to  render  a  forty  years'  title. 

Q.— In  conditions  of  sale  of  estates  it  is  often  provided  that,  if  from 
any  cause  whatever  the  completion  shall  be  delayed  after  the  day  named, 
the  purchaser  is  to  pay  interest  from  that  time  until  the  day  of  completing 
the  sale.  Oan  this  condition  be  enforced  without  qualification*  And  \i 
not,  why  not  f 

A. — ^The  rule  on  this  point  is  this :  When  the  delays  are  occasioned  by 
defects  of  the  title,  but  not  by  the  wUful  default  or  vexatious  conduct  on 
the  part  of  the  vendor,  the  purchaser  will  have  to  pay  interest  from  the 
day  fixed  for  completion,  and  not  from  the  time  when  a  good  title  was 
first  shown,  although  he  is  not  in  fault :  (see  Des  Visme  v.  Des  Visme, 
1  Mac.  &  Gor.  386 ;  Sherwin  v.  Shakespeare,  24  L.  T.  Bep.  45 ;  Williams 
Y.  GlmUan,  13  lb.  N.  8.  727,  L.JJ.) 

Q.— *How  far  is  a  purchaser  liable  to  be  seriously  affected  by  a  condition 
providing  that  no  compensation  shall  be  allowed  by  the  vendor  in  case  of 
misdescription  ? 

A. — Such  a  condition  will  only  protect  the  vendor  against  slight  errors 
in  description  of  quantity,  but  it  is  now  settled  that  a  purchaser  will  not 
be  compelled  spe^cally  to  perform  his  agreement,  even  with  an  abate- 
ment in  the  price,  unless  he  gets  substantially  what  he  bargained  for : 
(Deane's  Oonveyancing,  2nd  edit.,  331.) 

Q. — ^When  an  owner  has  verbally  agreed  to  sell  land,  and  instructs  his 
solicitor  to  prepare  a  written  agreement,  what  are  the  duties  of  the 
solicitor  anterior  to  the  signing  of  the  contract  by  the  client  ? 

^.-^The  solicitor,  before  preparing  the  written  agreement,  should 
examine  the  title  to  the  land  and  prepare  the  written  contract  to  meet  the 
state  of  that  title,  and  not  allow  his  client  to  enter  into  an  agreement 
which  he  cannot  carry  out.  He  should  also  see  that  the  client  has  not 
been  hurried  into  the  agreement,  or  imposed  upon  in  any  way. 

Q.— A  client  instructs  you ,  to  sell  his  landed  estate  by  auction. 
Describe  shortly  the  steps  you  would  take  to  carry  out  his  instructions. 

A, — ^I  should  first  prepare  the  abstract  and  investigate  my  client's  title. 
Then  prepare  conditions  of  sale  to  meet  any  difiBculties  that  the  purchaser 
might  make  with  regard  to  such  title.  Settle  the  particulars  and  reserve 
bid  with  the  auctioneer,  and  see  that  the  sale  was  properly  advertised. 
Then  attend  the  sale,  and  be  careful  that  the  purchaser  signed  a  proper 
contract  at  the  foot  of  the  conditions  of  sale,  and  paid  the  deposit. 
Deliver  the  abstract  of  title  within  the  time  specified;  answer  the 
requisitions;  produce  the  deeds  for  examination:  peruse  the  draft  con- 
veyance, and  approve  same.  Get  the  deed  properly  executed,  and  attend 
completion  of  the  purchase,  and  hand  over  deeds  on  payment  of  purchase 
money. 

Q.-— Under  what  circumstances  should  land-tax  and  tithe  be  referred  to 
in  particulars  of  Bale  ? 

V  2 
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il.i— There  is  no  need  to  refer  to  them,  nnless  the  land  tax  has  been 
redeemed,  or  there  are  special  oircumstances  conneoted  with  the  tithe : 
(Dart's  V.  &  P.,  6th  edit.,  p.  852.) 

Q.^3an  the  printed  particulars  and  conditions  of  sale  of  an  estate  by 
auction  be  varied  by  parol  at  the  sale  ? 

^•— -No ;  neither  by  adding  to,  substracting  from,  or  contradicting  any- 
thing contained  in  them ;  but  they  can  of  course;  be  altered  by  writing, 
in  which  case  care  should  be  taken  that  the  contract  is  signed  on  the 
altered  conditions:  (see  Sug.  done.  V.  12,  113.) 

Q.-— On  the  sale  of  an  estate  by  auction,  is  it  necessary  to  have  an 
agreement  in  writing  for  the  sale  and  purchase  I 

A, — Yes ;  sales  by  auction  of  estates  are  within  the  Statute  of  Frauds, 
and  consequently,  the  contract  could  not  be  enforced  against  either  of  the 
parties  who  had  not  signed  an  agreement.  The  auctioneer  may,  however, 
bind  the  seller  or  purchaser  by  signing  for  him,  being  in  law  his  agent  for 
that  purpose :  (Bug.  Gone.  V.  28.) 

C2. — ^How  are  the  requisitions  of  the  Statute  of  Frauds  complied  with 
at  an  auction  as  usually  conducted  ? 

il.— -By  a  short  memorandum  or  agreement  placed  at  the  end  of  the 
conditions  of  sale,  signed  by  the  purchaser.  iVequently  the  auctioneer 
does  not  offer  to  sign  a  reciprocal  agreement  as  the  agent  of  the  seller ; 
therefore  the  purchaser  should  before  signing  require  this  to  be  done : 
(see  Ld.  St.  Leonards'  Handy  Book,  88,  6th  edit.) 

Q. — ^What  matters  are  important  to  be  attended  to  and  provided  for  in 
framing  a  contract  for  the  sale  and  purchase  of  a  freehold  or  leasehold 
estate  ? 

A, — ^The  same  particulars  as  detailed  in  framing  conditions ;  of  oourse 
varied  to  meet  the  different  mode  of  sale.  The  terms  of  the  contract 
should  be  clearly  and  explicitly  set  forth ;  evexy  care  should  be  taken  to 
avoid  equivocal  expressions,  and  nothing  which  it  is  intended  to  carry  into 
effect  should  be  left  resting  merely  on  parol,  as  extrinsic  evidence  is  inad- 
missible in  a  court  of  law  to  vaiy  the  terms  of  a  written  contract,  and  it 
is  only  under  peculiar  circumstances  that  such  evidence  will  be  received  in 
a  court  of  equity  :  (see  supra,)  t 

Q-*— Oan  a  bidder  at  a  public  auction  retract  his  bidding,  and,  if  so, 
when? 

ii.— -A  bidding  may  be  retracted  at  any  time  before  the  lot  is  actually 
knocked  down ;  it  should  be  made  in  a  tone  sufficiently  loud  for  the 
auctioneer  to  hear :  (see  Ld.  St.  Leonards'  Handy  Book,  85,  7th  edit) 

Q.— What  is  the  rule  as  to  a  vendor  employing  one  or  more  persons  to 
bid  for  him  at  a  sale  by  auction,  where  a  right  to  bid  is  not  by  the  con- 
ditions expressly  reserved  to  the  vendor  ?  Does  this  rule  vary  at  law  and 
in  equity  ? 

A, — ^Formerly,  if  no  right  of  bidding  was  reserved  to  the  owner  of  the 
property  by  the  conditions,  and  he  nevertheless  employed  one  person  to  bid 
for  him,  the  sale  was  void  at  law ;  courts  of  equity,  however,  generally 
allowed  one  puffer,  but  not  two:  (Mortimer  v.  Bell,  18  L.  T.  Bep.  N.  S. 
848.)    Now,  however,  sales  of  land  by  auction,  void  at  law  by  reason  of 
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the  employment  of  a  puffer,  are  to  be  void  in  equity  also ;  and  the  con- 
ditions of  sale  of  land  by  auction  must  state  whether  the  land  is  sold 
without  reserve,  or  subject  to  a  reserved  pricOi  or  whether  a  right  to  bid 
is  reserved ;  and  if  it  is  stated  that  such  land  will  be  sold  without  reserve, 
it  is  illegal  to  appoint  a  puffer :  (80  &  31  Vict.  c.  48,  ss.  4,  5.) 


VENDOE  AND  PUB0HA8EE. 

Questi&n. — ^Lands  may  be  acquired  by  descent  or  by  purchase.  By  what 
other  modes  (if  any)  may  land  be  acquired  ? 

Answer, — It  is  said  these  two  terms  include  every  mode  of  acquiring 
lands ;  for  purchase  includes  in  its  scope  title  by  occupancy,  conveyance, 
devise,  forfeiture,  partition,  elegit,  bankruptcy,  and  inclosure  ;  and  descent 
includes  not  only  where  the  property  is  cast  upon  the  heir  on  intestacy, 
but  also  escheat,  dower,  and  curtesy.  However,  it  is  difficult  to  say 
whether  descent,  strictly  speaking,  includes  escheat,  dower,  and  curtesy ; 
or  purchase,  inclosure,  elegit,  and  bankruptcy.  The  more  comprehensive 
titles  are,  by  the  act  of  law  and  by  the  act  of  the  party :  (see  1  Bt.  0. 
c.  10.) 

Q. — ^What  is  the  distinction  between  a  title  by  purchase  and  a  title  by 
descent? 

A» — A  person  is  said  to  acquire  his  title  by  descent  when  it  comes  to 

him  by  operation  of  law,  as  where  it  descends  to  the  eldest  son  on  the 

death  of  the  father.     If  it  is  acquired  in  any  other  manner  it  is  to  be 

acquired  by  purchase,  as  where  it  is  devised  by  will :  (Will.  B.  P.  101, 

.  13th  edit.) 

Q. — ^What  is  the  rule  of  succession  to  real  and  personal  property  ?  Is 
the  first  governed  by  the  domicil  of  the  last  owner,  or  by  the  law  of  the 
country  where  the  property  is'  situate,  and  is  the  second  affected  by  it  not 
being  within  the  four  seas  ? 

A, — ^The  succession  to  both  real  and  personal  property  is  governed  by 
statute,  the  3  &  4  Will.  4,  c.  106,  as  to  real  property,  and  the  22  &  23 
Car.  2,  c.  10,  as  to  personal  property.  The  first  is  governed  by  the  law 
of  the  country  where  the  property  is  situate,  the  second  by  the  domicil  of 
the  last  owner. 

Q. — ^What  is  the  difference  of  construction  between  a  deed  and  a  will ; 
and  why  is  the  difference  made  ? 

A. — ^Wills  are  construed  more  liberally  than  deeds :  because  in  the 
exposition  of  the  former,  the  law  has  rather  inclined  to  regard  th& 
intention  of  the  testator  than  the  precise  legal  import  of  the  terms  used ; 
wills  being  so  often  made  when  a  testator  is  suffering  from  sickness,  and 
frequently  when  on  his  deathbed,  and  unable  to  obtain  that  professional 
assistance  of  which  a  party  to  a  deed  may  generally  avail  himself.  And 
where  two  clauses  are  inconsistent  in  a  will  the  latter  prevails,  in  a  deed 
the  former :  (see  1  Hughes*  Pract.  Sales,  303,  2nd  edit.) 

Q. — ^Who  is  capable  of  conveying  real  estate ;  and  who,  in  the  technical 
sense  of  the  term,  of  purchasing  ? 
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il.-— All  persons  of  fall  age,  sound  mind,  not  being  conTicts  (see  Felony 
Act,  83  &  34  Vict.  c.  23),  may  alien  their  lands.  So  may  a  feme  covert, 
if  her  husband  join  with  her,  or  without,  if  dispensed  with;  so,  lay 
corporations  aggregate  (except  municipal  corporations)  may  alien,  but 
ecclesiastical  corporations,  whether  aggregate  or  sole,  haye  only  a  limited 
power  of  disposition.  All  persons  and  even  corporations  may  be  pur- 
chasers of  lands,  but  some  of  these  are  partially,  and  others  wholly, 
incapable  of  holding  the  same  for  their  own  benefit :  (1  Hughes'  Pract. 
Sales,  157,  2nd  edit. ;  1  St.  0.  ch.  15.) 

Q. — Oan  an  alien  hold  any  real  or  personal  estate  in  England  ;  and  what 
h  the  effect  of  a  conveyance  to  him  of  an  estate  in  fee  ? 

A. — ^Formerly  an  alien  could  not,  eyen  though  the  subject  of  a  friendly 
state,  hold  real  estate  here  unless  it  was  merely  a  lease  for  residence 
or  business  for  a  term  not  exceeding  twenty-one  years.  The  conyeyanoe 
to  him  of  a  greater  estate  in  lands  was  a  forfeiture  to  the  Grown,  who  after 
office  found  might  haye  seised  the  lands.  He  might,  howeyer,  have 
possessed  personal  property  in  this  country :  (Will.  B.  P.  65,  ISth  edit.) 
But  now,  by  the  Naturalization  Act,  1870  (33  Vict.  c.  14,  s.  3),  it  is 
provided  that  real  and  personal  property  of  every  description,  except  a 
tfhare  in  a  ship,  may  be  taken,  acquired,  held,  and  disposed  of  by  an  alien 
in  the  same  manner  in  all  respects  as  by  a  natural-bom  British  subject ; 
and  a  title  to  real  and  personal  property  of  every  description  may  be 
derived  through,  from,  or  in  succession  to  an  alien  in  the  same  manner  in 
all  respects  as  through,  from,  or  in  succession  to  a  natural-bom  British 
subject. 

Q. — Oan  municipal  corporations  by  their  own,  or  what,  authority 
absolutely  dispose  of  their  lands  ? 

A, — Before  municipal  corporations  can  absolutely  dispose  of  their  lands 
they  must  obtain  the  consent  of  the  Lords  of  the  Treasury,  or  any  two  of 
them  who  are  made  parties  to  the  conveyance :  (5  &  6  Will.  4,  c  76,  s.  94 ; 
6  &  7  Will  4,  c.  104,  s.  2  ;  1  St.  0.  471,  8th  edit.) 

Q. — ^Are  there  any,  and  what,  means  by  which  a  charity  constituted  by 
Act  of  Parliament,  but  not  having  under  its  Act  power  to  purchase  land, 
can  be  enabled  to  purchase  land  for  the  purposes  of  the  chanty ;  and  is  it 
necessary  that  such  charity  should  be  legally  authorised  to  hold  land  ? 
What  are  the  Acts  governing  the  law  on  the  subject  ? 

^._By  16  &  17  Vict.  c.  187,  s.  27,  amended  by  18  &  19  Vict,  a  124, 
8.  41,  any  charity  may  purchase  land  required  for  the  erection  or  con- 
struction of  any  house  or  building,  with  or  without  garden,  playground, 
or  other  appurtenants,  for  the  purposes  of  the  charity,  without  Hcence  in 
udortmain. 

Q.-— A.  gives  land  for  building  thereon  the  church  of  a  new  parish  to 
be  constituted  under  the  Ohurch  Building  Acts.  To  whom  is  the  title 
to  be  conveyed?  State  concisely  the  proceedings  relating  to  the  con- 
veyance. 

A.^^The  land  is,  in  the  first  instance,  conveyed  either  to  the  Eccle- 
siastical Oommissioners,  or  as  they  shall  direct,  the  freehold  ultimately 
being  vested  in  the  incumbent.  Only  as  much  land  as  is  necessary  for 
the  chncoih  ai^d  churchyard  is  to  be  conveyed.    Formerly,  if  the  endow- 
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ment  exceeded  in  yalae  800/.  ftnnaally,  the  proTisione  of  the  Itfortmain 
Acts  applied ;  bat  it  seems  this  is  no  longer  so.  Whether  the  deed 
requires  enrolment,  howeyer,  is  by  no  means  clear :  (see  Trail's  New 
Parish  Acts,  76,  82,  &c. ;  Champneya  (clerk)  v.  Arrawsmth  (clerk), 
L.  Bep.  3  0.  P.  107.)  (a) 

Q. — ^A.  gives  land  for  bnilding  thereon  a  school,  to  be  in  union  with  the 
National  Society  for  promoting  tiie  Education  of  the  Poor  according  to  the 
Principles  of  the  Church  of  England,  who  promise  a  grant  towards  the 
building.  To  whom  is  the  conveyance  to  be  made  ?  and  state  generally 
its  form  and  the  mode  of  proceeding. 

A . — ^The  conveyance  is  usually  niade  to  the  clergyman  of  the  parish  and 
the  churchwardens  and  their  successors.  The  conveyance,  which  is  by 
deed  poll,  contains  provisions  for  the  management  of  the  school.  Its 
execution  must  be  attested  by  one  witness,  and  it  formerly  required 
enrolment,  but  was  not  avoided  by  the  death  of  the  grantor  within  twelve 
months  after  execution.  By  the  31  &  32  Vict.  c.  44,  all  conveyances, 
&c.,  of  land,  except  by  will  bond  fide  made  after  the  passing  of  that  Act, 
to  trustees  for  the  promotion  of  education,  &c,,  are  exempt  from  the 
provisions  of  the  Mortmain  Acts,  provided  that  such  conveyances,  &c., 
were  really  and  bond  fide  made  for  a  full  and  valuable  consideration  actually 
paid  upon  or  before  the  making  of  such  conveyances,  &c.,  without  fraud 
or  collusion,  and  provided  that  each  piece  of  land  does  not  exceed  two 
acres :  (Burt.  Oom.  70,  note  b,  7th  edit.,  and  see  a  form  in  David.  Oonv.) 

Q. — How  is  the  compensation  for  land  taken  from  persons  under 
disability  under  the  provisions  of  8  Vict.  c.  18  (the  Lands  Glauses  Act) 
assessed,  and  how  may  the  money  be  invested  ? 

A. — ^It  is  assessed  by  two  surveyors,  one  nominated  by  the  promoters  of 
the  undertaking  and  the  other  by  the  other  party,  and  if  they  cannot  agree, 
by  a  third  surveyor  appointed  by  the  Board  of  Trade  on  the  application  of 
either  party  after  notice  to  the  other  :  (sect.  9.)  The  money  is  to  be  paid 
into  the  Bank  of  England,  and  until  it  can  be  applied  (1)  in  redemption  of 
the  land-tax  ;  or  (2)  in  paying  off  incumbrances  on  lands  settled  to  the 
same  uses  as  the  land  sold  ;  or  (3)  in  the  purchase  of  other  lands  to  be 
settled  to  the  same  uses  as  the  land  sold ;  or  (4)  if  paid  in  under  that  Act 
as  the  court  directs ;  or  (5)  in  payment  to  the  person  absolutely  entitled, 
it  may  be  invested  in  the  Three  Per  Gent.  Oonsolidated  or  Reduced  Annuities, 
or  in  Government  or  real  securities  :  (sect.  70.) 

Q. — ^State  shortly  the  terms  on  which  a  railway  company  can  obtain 
possession  of  land  required  for  the  purposes  of  their  undertaking,  before 
the  amount  of  purchase  money  or  compensation  has  been  ascertained. 

A. — ^They  must  deposit  in  the  Bank  of  England  either  the  amount 
claimed  or  such  a  sum  as  may  be  fixed  by  a  surveyor  appointed  by  the 
Board  of  Trade,  and  also  give  a  bond  with  two  sureties  (to  be  approved 
by  the  Board  of  Trade  if  Uie  parties  differ)  in  a  penal  sum  equal  to  the 
amount  to  be  deposited,  and  upon  such  deposit  being  made  and  bond 

(a)  Soe  58  Geo.  3,  o.  45;  59  Geo.  3,  c.  134 ;  3  dr  4  Vict  o.  60 ;  6  &  7  Vkt  o.  87  ; 
7  &  8  Viot  oc  56,  94 ;  8  &  9  Yiot.  c.  70 ;  14  &  15  Vict.  c.  97;  19  ft  20  Viot  00.  55, 
104;  23  ft  24  Viet.  0. 124. 
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ddiTered  or  tendered  to  non-coii8entmg  party  the  company  may  enter : 
(8  Vict  c  18,  8.85  ;  80  &  81  Vict  c  127,  a.  86.) 

Q, — ^What  parties  are  enabled  to  convey  by  the  Lands  Glanses  Act? 

A, — ^All  parties  seised  or  entitled  may  convey,  and  particularly  corpora- 
tions, tenants  in  tail  or  for  life,  married  women,  guardians,  committees  of 
lunatics,  trustees  for  charitable  or  other  purposes,  executors  and  adminis- 
trators, and  all  persons  entitled  to  the  receipt  of  the  rents  and  profits  of 
such  lands  in  possession,  or  subject  to  any  estate  in  dower,  for  life  or 
years :  (see  sect  7.) 

C2. — ^B.,  tenant  for  life,  with  remainder  to  0.  (then  under  twenty-one), 
tenant  in  tail,  sells  to  a  railway  company,  and  the  purchase  money  is  paid 
into  court  under  the  Lands  Clauses  Act,  and  vested  in  Three  per  Gents. 
B.  then  dies,  and  C,  having  attained  twenty-one,  desires  to  get  the  Three 
per  Gents,  sold,  and  the  money  paid  to  him  for  his  own  use.  Gan  he  do 
this,  and  how  ? 

A, — 0,  must  first  execute  an  assignment  of  the  Three  per  Gents,  by  way 
of  disentailing  assurance,  and  enrol  it  in  Ghancery  withm  six  months  of 
execution,  after  which  he  may  petition  the  court  for  sale  and  payment  of 
the  funds  to  him. 

Q.<^A  railway  company  takes,  under  the  Lands  Glauses  Act,  land  of 
which  A.  is  seised  in  fee,  A.  dies  after  the  amount  of  the  compensation  is 
settled,  but  before  it  is  paid.  Who  is  entitled  to  the  purchase  money  ? 
And  why  ? 

^.-— A  conversion  takes  place  (unless  the  owner  be  a  lunatic  or  under 
any  other  incapacity),  and  the  purchase  money  will  therefore  be  payable 
to  the  personal  representatives  of  A.  (Dart*8  V.  &  P.,  5th  edit.  258.) 

Q. — State  the  course  of  practice  to  be  observed  on  sales  of  land  if  con- 
cerned (1)  for  vendor,  (2)  for  purchaser. 

A, — The  vendor's  solicitors  should  first  prepare  a  complete  abstract ; 
then  settle  the  conditions  of  sale,  lajdng  the  same  before  counsel  if  neces- 
sary ;  after  which  he  should  instruct  an  auctioneer  and  settle  the  parti- 
culars with  him ;  after  which  the  particulars  and  conditions  are  printed, 
with  the  contract  of  sale  endorsed ;  after  sale  the  solicitor  should  see  that 
the  contract  is  properly  signed  and  stamped,  and  should  forward  abstract 
to  the  purchaser  or  his  solicitor,  who,  i^ter  examining  it  with  the  deeds, 
sends  in  requisitions  on  the  title.  These  are  answered  by  the  vendor's 
solicitor,  after  which  purchaser's  solicitor  prepares  draft  conveyance,  and 
forwards  it  to  vendor's  solicitor  for  approval ;  after  which  it  is  engrossed 
by  purchaser  and  forwarded  to  vendor's  solicitor  for  examination;  an 
appointment  to  complete  at  the  vendor's  solicitor's  office  is  then  made. 
The  purchaser  makes  the  usual  searches. 

On  payment  of  the  balance  of  the  purchase  money,  the  vendor's 
solicitor  hands  over  the  deeds,  and  either  gives  possession  of  the  property, 
or  an  authority  to  the  tenants  to  pay  the  rent  to  the  purchaser,  and  the 
latter  signs  an  authority  to  the  auctioneer  to  pay  over  the  balance  of  the 
deposit  to  the  vendor. 

Q. — What  are  the  principal  enactments  in  the  Vendor  and  Pnxchaser 
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Act,  1874,  with  regard  to  (1)  contracts  for  sale  of  land ;  (2)  the  reconvey- 
ance of  mortgaged  estates  ;  and  (8)  requisitions  on  title  ? 

A, — (1)  Forty  years'  title  is  substitated  for  sixty,  in  absence  of  condi- 
tion to  the  contrary. 

First.  Under  a  contract  to  grant  or  assign  a  term  of  years,  the 
intended  lessee  or  assign  shall  not  be  entitled  to  call  for  the  title  to  the 
freehold. 

Second.  Becitals,  statements,  and  descriptions  of  facts,  matters,  and 
parties  contained  in  deeds,  instroments,  Acts  of  Parliament,  or  statutory 
declarations  twenty  years  old  at  the  date  of  the  contract,  shall,  unless 
proved  inaccurate,  be  taken  as  sufficient. 

Third.  The  inability  of  the  vendor  to  furnish  the  purchaser  with  a 
legal  covenant  to  produce  and  furnish  copies  of  documents  of  title  shall 
be  no  objection  to  the  title  if  the  purchaser  on  completion  wUl  have  an 
equitable  right  to  their  production. 

Fourth.  Covenants  for  production  to  be  furnished  at  the  purchaser's 
expense,  the  vendor  bearing  the  expense  of  perusal  and  execution  on 
behalf  of  and  by  himself  and  necessary  parties,  other  than  the  purchaser. 

Fifth.  The  vendor  shall  retain  any  documents  of  title  relating  to  any 
part  of  the  estate  retained  by  him. 

(2)  By  sect.  4  the  legal  personal  representative  of  a  mortgagee  of  a 
freehold  estate,  or  of  a  copyhold  estate  to  which  the  mortgagee  shall  have 
been  admitted,  may  on  payment  of  all  sums  secured  by  the  mortgage, 
convey  or  surrender  the  mortgaged  estate. 

(8)  A  vendor  or  purchaser  of  real  or  leasehold  estate  in  England  may 
apply  by  summons  at  chambers  (in  Chancery)  in  respect  of  any  requisi- 
tions or  objections,  or  any  claim  for  compensation  arising  out  of  the 
contract^  and  the  judge  may  make  such  order  as  he  may  think  just, 
including  the  costs. 

Q. — ^What  alterations  in  the  law  were  made  by  the  Beal  Property  Limi- 
tation Act,  1874  ?    When  did  that  Act  come  into  operation  ? 

A. — ^The  following  are  among  the  alterations  made  by  the  Act  referred 
to  : — ^Land  to  be  recovered  only  within  twelve  years  after  right  of  action 
accrued.  Provisions  for  case  of  future  estates,  and  time  limited  to  six 
years  if  particular  estate  out  of  possession.  In  cases  of  infancy,  cover- 
ture, or  lunacy,  when  cause  of  action  accrues,  six  years  to  be  allowecl  from 
tennination  of  disability.  No  further  time  allowed  for  absence  beyond 
seas  of  persons  entitled  to  bring  action.  Thirty  years  utmost  allowance 
for  disabilities.  Mortgagor  to  be  barred  at  the  end  of  twelve  years  from 
the  time  when  the  mortgagee  took  possession,  or  from  last  written  acknow- 
ledgement. Money  charged  upon  land  and  legacies  to  be  deemed  satisfied 
at  the  end  of  twelve  years  if  no  interest  paid  or -acknowledgement  given 
in  writing  in  the  meantime.  The  Act  (which  is  the  87  &  88  Vict.  o.  57) 
came  into  operation  on  January  1st,  1879. 

Q. — For  how  many  years  has  a  purchaser  of  a  fee-simple  estate,  without 
any  conditions  of  sale,  a  right  to  require  the  vendor  to  show  a  title  ?  And 
on  what  principle  is  the  vendor  bound  to  show  a  title  for  the  time  to  be 
stated  in  your  answer  to  the  first  part  of  this  interrogatory  ? 

^.—- miere  there  are  no  conditions  or  contract  of  sale  tying  down  the 
puxehaier,  he  can  compel  the  vendor  to  show  a  dear  f oxty  years*  title : 
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(37  &  38  Vict.  c.  78.)  Formerly  it  was  sixty  years,  the  duration  of 
human  life  being  considered  the  origin  of  that  time :  (Sag.  done.  V.  265  ; 
Cooper  ▼.  Emery,  1  Phill.  388 ;  Will.  E.  P.  449,  13th  edit.) 

Q. — On  what  principles  would  you  prepare  an  abstract  of  title  with  a  view 
to  a  sale  ?  What  are  the  chief  points  to  be  attended  to  on  examining  the 
title  deeds  with  the  abstract  ? 

A, — ^A  good  title  should  be  shown  to  both  the  legal  and  equitable  estates, 
and  the  interests  of  all  persons  in  the  property  should  appear  upon  the  face 
of  the  abstract,  with  proper  pedigrees,  where  necessary ;  it  is  not  advisable 
to  show  the  full  forty  years'  title  which  a  purchaser  can  require  in  absence 
of  a  condition  to  the  contrary,  if  a  good  root  of  title  is  found  thirty  years 
old,  and  the  ordinary  condition  is  then  inserted  in  the  conditions  of  sale. 
In  examining  the  title  deeds  with  the  abstract,  care  should  be  taken  to  see 
that  the  deeds  are  properly  stamped  and  executed  by  the  parties  and  duly 
attested ;  that  receipts  previous  to  1882  were  properly  indorsed ;  that  the 
deeds  are  enrolled  and  acknowledged  when  required.  Also  that  the 
identity  of  the  parcels  is  preserved^  and  that  all  incumbrances  disclosed 
by  the  deeds  are  duly  set  out  in  the  abstract,  and  powers  which  have  been 
exercised  should  be  fully  set  out. 

Q. — Under  what  circumstances  would  it  be  the  right  practice,  when 
drawing  an  abstract  of  title,  to  set  out  fully  a  power  of  sale  contained  in 
an  abstracted  mortgage  ? 

2I.— Where  the  power  of  sale  has  been  acted  upon  or  the  sale  takes 
place  under  the  power. 

Q. — ^When  your  title  commences  with  a  will,  what  must  yon  prove 
besides,  and  what  is  the  nsual  evidence  ? 

A, — If  the  title  commences  with  the  will  of  a  person  who  died  forty- 
six  years  since,  then  proof  by  old  leases,  declarations,  receipts  of  rent, 
parish  books,  &c.,  should  be  supplied  to  show  that  he  was  in  possession  of 
the  estate,  or  in  receipt  of  the  rents  and  profits  at  the  time  he  made  the 
will,  and  at  the  time  of  his  decease :  (1  Prid.  Oonv.  137,  9th  edit.) 

Q. — ^Is  a  forty  years'  title  sufficient  in  all  cases,  or  does  it  ever,  and 
when,  become  necessary  to  go  further  back  ? 

A, — ^It  is  not,  for  in  deducing  a  title  to  an  advowson  one  hundred  years 
is  required,  as  the  presentations,  which  are  the  only  fruits  of  the  advowson, 
and  consequently  the  only  occasions  when  the  title  is  likely  to  be  con- 
tested, occur  only  at  long  intervals,  and  no  action  can  be  brought  after 
the  above  period :  (Will.  B.  P.  439,  13th  edit. ;  tt  anU,  p.  221.) 

Q.^What  instruments  must  be  stated  in  an  abstract  of  title  to  an 
advowson  ? 

A» — ^The  practice  now  is  to  carry  back  the  title  to  one  hundred  years, 
and  to  have  a  list  of  presentations  annexed  to  the  abstract  for  the  purpose 
of  showing  that  acts  of  ownership  have  been  exercised  in  conformity  with 
such  right  of  presentations,  which  list  of  presentations  should  be  shown  at 
the  he^  of  the  abstract :  (Hughes'  Oonv.  106.) 

Q. — ^A.,  owner  in  fee  simple  of  land  in  Middlesex,  agrees  to  seU  it  to  B., 
subject  to  a  proper  contract.  A.'s  grandfather  puitahased  the  land  sixty 
yean  ago,  and  gave  it  specifically  by  will  to  A.'s  father,  who  died  in  1864 
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intestate,  leaving  A.  his  only  son.  A.  brings  you  thu  conveyance  to  bis 
grandfather^  and  the  probate  of  his  ytiU,  and  instructs  you  to  prepare,  on 
bis  behalf,  a  proper  contract.  State  the  heads  of  the  draft  which  would 
be  required. 

A. — The  ordinary  conditions  of  sale  should  be  embodied  in  the  contract 
as  to  payment  of  deposit  and  completion  of  purchasOi  payment  of  interest, 
&c.,  deliveiy  of  abstract  and  requisitions,  and  power  to  annul  sale,  &c.  A 
special  provision  should  be  inserted  that  the  vendor  should  not  be  obliged 
to  prove  the  seisin  of  A.'8  grandfather  at  the  date  of  his  will  or  of  his 
decease,  that  purchaser  should  not  be  entitled  to  require  registration  of 
any  document  that  had  been  omitted  to  be  registered,  and  that  the  probate 
of  the  will  should  be  sufficient  evidence  of  the  original ;  that  no  evidence 
of  A.'s  heirship  and  death  of  his  mother  should  be  required  further  than 
the  usual  certificates  and  statutory  declarations.  Error  or  misdescription 
not  to  annul  sale. 

Q. — ^When  the  contract  referred  to  in  the  last  question  has  been 
exchanged,  what  steps  should  be  taken  by  the  solicitors  for  A.  and  B. 
respectively  up  to  the  final  completion  of  the  business  ? 

^.— A.'s  solicitor  delivers  the  abstract,  which  B.'s  solicitor  examines 
with  the  title  deeds,  and  then  peruses  it  and  forwards  requisitions  on  title, 
which  A.'s  solicitor  then  replies  to.  B.'s  solicitor  then  prepares  draft 
conveyance,  which,  after  approval  by  A.'s  solicitor,  is  engrossed  and 
forwarded  for  examination,  on  which  an  appointment  to  complete  at  A.'s 
solicitor's  office  is  made.  B.'s  solicitor  makes  the  usual  searches, 
including  the  Middlesex  Begistry,  and  attends  with  the  money,  and  A. 
attends  to  execute  the  conveyance,  or  does  this  previously.  The  deeds 
are  handed  over  in  exchange  for  the  money,  and  B.'s  solicitor  thereupon 
registers  the  conveyance  in  the  Middlesex  Biegistry. 

Q.*-State  the  requisitions  which  would  appear  necessary  on  the  title  as 
disclosed  above. 

A. — ^If  not  precluded  by  such  a  contract  as  we  have  set  out  above,  the 
following  would  be  necessary  : — 

1.  Proof  of|the  seisin  of  A/s  grandfather  at  date  of  wiU,  and  death,  and 

his  decease. 

2.  Death  of  his  widow,  if  any. 

8.  Death  of  A.'s  father  intestate. 

4.  Heirship  of  A. 

5.  Death  of  A.'s  father's  widow,  if  any. 

6.  Production  of  original  will  of  A.'s  grandfather. 

7.  Begistration  of  all  documents  affecting  the  title. 

8.  Proof  of  payment  of  succession  duty  on  A.'s  father's  decease,  (a) 

Q--*In  the  absence  of  stipulation  what  evidence  of  A.'s  heirship  should 
B.'s  solicitor  require  ? 

A. — ^He  should  require  proof  of  the  marriage  of  A.'s  parents ;  this 
would  be  proved  by  the  marriage  certificate.  The  birth  of  A. ;  this  would 
be  proved  either  by  the  baptismal  certificate  or  a  certified  extract  from 

(a)  The  requisition  as  to  nndisolosod  incumbrances  has  been  held  on  apDoal  to  be 
one  the  vendor  is  not  bound  to  answer :  (He  Ford  v.  HilL  48  Ij.  J.  Bep.  N.  S.  App. 
827.) 
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the  General  BegiBtier  of  Births,  esiablUhed  by  6  &  7  WilL  4,  c.  86,  and 
1  Vict.  c.  22.  The  death  of  A/s  father ;  this  would  be  proTed  by  the 
banal  certificate,  or  a  certified  extract  from  the  Registry  of  Deaths.  A 
statutory  declaration  would  also  be  required  from  some  old  person 
acquainted  with  the  family,  identifying  the  parties,  and  stating  that  A. 
was  the  eldest  son  of  his  father. 

Q. — ^A.  agrees  to  sell  a  leasehold  estate  to  B.  without  any  espedal  oon* 
dition  as  to  title  ;  what  title  can  be  required  ? 

A. — ^B.  has  a  right  to  a  full  forty  years'  title  if  the  lease  itself  is  forty 
years  old :  (WiU.  B.  P.  460,  13th  edit. ;  Sug.  Gone.  V.  265,  267 ;  37  &  38 
Vict.  c.  78 ;  44  &  46  Vict.  c.  41,  s.  3.) 

Q. — A.  enters  into  an  agreement  to  purchase  a  freehold  house ;  what 
inquiries  and  advice  should  thereupon  be  made  and  given  by  his  solicitor 
as  to  the  insurance  of  the  house  from  fire  ? 

A, — He  should  inquire  whether  the  house  is  insured  against  fire  and  in 
what  office,  and  whether  to  a  sufficient  amount,  as  d&ectly  a  binding 
agreement  is  signed  the  house  is  at  the  purchaser's  risk.  If  insured,  he 
should  have  inserted  in  the  contract  a  provision  that  he  shall  have 
the  benefit  of  the  subsisting  policy ;  if  not,  he  should  at  once  effect  an 
insurance. 

Q. — ^A  dient  brings  you  a  contract  for  purchase  of  property,  consisting 
of  houses  and  land.  Stat«  what  advice  you  would  give  him,  and  generally 
your  duties  to  the  completion  of  the  purchase. 

A. — ^I  should  advise  him  that  he  had  done  a  most  foolish  thing  in 
signing  any  contract  without  first  consulting  me  upon  it,  and  that  the  first 
thing  I  should  do  on  his  behalf  would  be  to  write  for  the  abstract  and 
inquire  of  the  vendor's  solicitor  whether,  ike  houses  were  insured  against 
fire,  and  in  what  office,  and  whether  to  a  sufficient  amount,  as  directly  a 
binding  agreement  is  signed  the  houses  are  at  the  purchaser's  risk.  If  in- 
sured, I  should  have  inserted  in  the  contract  a  provision  that  the  purchaser 
should  have  the  benefit  of  the  subsisting  policy ;  if  not^  I  shotdd  at  once 
effect  an  insurance  on  his  behalf.  Having  received  the  abstract,  I  should 
examine  same  with  the  title  deeds,  and  then  peruse  same,  and  draw 
requisitions  on  title  and  forward  to  vendor's  solicitors.  When  these  were 
satisfied  I  should  prepare  draft  conveyance  and  forward  it  for  approval, 
which  I  should  engross  when  approved,  have  duly  stamped,  and  forward 
to  vendor's  solicitor  for  examination,  and  with  an  appointment  to  com- 
plete. I  should  then  make  the  usual  searches  for  incumbrances,  and 
attend  with  the  purchase  money  and  hand  over  the  same  to  the  vendor, 
or  his  solicitor,  in  exchange  for  the  conveyance  duly  executed  and  the 
title  deeds  ;  and  if  the  property  is  in  a  register  county,  I  should  at  once 
register  the  conveyance. 

Q. — ^The  vendor  of  a  freehold  house  at  the  date  of  a  contract  for  sale 
is  the  holder  of  a  policy  insuring  the  house  against  fire ;  the  house  is 
burnt  down  in  the  interval  between  the  date  of  the  contract  and  the  time 
fixed  for  the  completion  of  the  purchase.  Is  the  purchaser  entitled  as 
against  the  vendor  to  the  benefit  of  the  insurance,  ei&er  by  way  of  abate- 
ment of  the  purchase-money  or  reinstatement  of  the  premises  t 

ii.<— If  the  vendor  obtain  the  insurance  money  he  cannot  be  compelled 
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to  pay  it  oyer  to  the  purohaser,  either  by  way  of  reduction  of  the  purchase- 
money  or  by  expending  it  in  the  repair  of  the  premises  (see  Poole  y. 
Adams,  12  W.  B.  683 ;  and  Rayner  y.  Preston,  14  Oh.  Diy.  297 ;  con- 
firmed on  appeal,  see  L.  J.,  N.  G.  April  16th,  1881.)  (a) 

The  purchaser,  on  signing  his  contract,  should  always  take  care  to  haye 
a  clause  added  that  he  should  be  entitled  to  the  benefit  of  any  insurance 
on  the  premises  purchased  by  him.  In  case  of  fire  the  purchaser  should 
at  once  giye  notice  to  the  office  under  14  Geo.  8,  c.  78. 

Q. — ^A.,  haying  contracted  to  sell  a  farm  to  B.,  lets  him  into  possession 
pending  the  conteact ;  A.'s  title  proyes  defectiye,  and  the  contract  is  aban- 
doned ;  what  are  B.'s  rights  and  liabilities  in  respect  of  his  occupation  of 
the  farm  ? 

A. — 1£  6.  takes  possession,  and  then  rejects  A.*8  title,  he  may  be  ejected 
by  A.,  and  cannot  at  law  claim  any  allowance  for  improyements  or  repairs, 
nor  will  equity  afford  him  any  reUef  unless  there  has  been  fraud  on  the 
part  of  the  yendor :  (Dart's  V.  &  P.  488,  5th  edit.) 

Q. — On  an  open  contract  for  sale  and  purchase  of  enfranchised  copy- 
holds, is  a  purchaser  entitled  to  go  into  the  title  of  the  lord  who  granted 
the  enfrandiisement ;  and  is  there  any,  and  if  so  what  difference  in 
this  respect  between  lands  enfranchised  under  the  Oopyhold  Acts  and 
other  lands  ? 

A. — ^In  absence  of  condition  to  the  contrary,  the  purchaser  is  entitled  to 
inyestigate  the  lord's  title  to  the  manor,  as  the  enfranchisement  combines 
the  rights  of  the  lord  and  tenant  in  the  enfranchised  land ;  but  if  the 
enfranchisement  is  carried  out  under  the  Oopyhold  Acts,  this  is  made  con- 
dusiye  eyidence  of  the  lord's  right  to  grant  the  enfranchisement :  (Kerr  y. 
Pawsan,  Bolls,  4  Jur.  N.  S.  425  ;  s.  c.  85  Beyan,  894.) 

Q. — ^Your  client,  haying  purchased  a  freehold  property  from  D.,  brings 
you  the  abstract  deducing  satisfactory  title  to  D.'s  father  by  conyeyance 
to  the  ordinary  usee  to  bar  dower.  The  abstract  also  shows  D.'s  father  to 
haye  died  intestate  in  1860i  leaying  D.  his  eldest  son  and  heir.  Assuming 
that  the  deeds  had  been  produced,  and  that  you  were  satisfied  as  to  the 
death  and  intestacy  of  D.'s  father  and  the  heirship  of  D.,  what  other 
requisition  on  the  title  would  you  make  f 

A. — ^Did  D.'s  father  leaye  a  widow  ?  Is  she  still  liying,  and  if  so,  when 
and  where  was  she  married;  and  if  since  Ist  January,  1884,  she  must 
concur  in  the  conyeyance  to  release  her  dower. 

And  if  D.  was  an  old  man,  a  further  requisition  should  be  made  as  to 
whether  he  was  married  ;  and  if  so  when  and  where ;  and  if  before  1884 
his  widow,  if  any,  should  join  in  the  conyeyance  to  release  her  dower. 

The  succession  receipt  for  the  duty  payable  on  D.'s  succession  must  be 
produced. 

And  the  usual  inquiry  as  to  incumbrances  not  disclosed  by  abstract :  (see 
note  (a)  ante,  p.  299.) 

Q.— If  A.  agrees  to  grant  a  lease  of  an  estate  to  B.  for  a  term  of  yean 
at  an  annual  rent,  without  any  premium  and  without  any  conditions  as  to 

(a)  But  the  office  can  recoTer  it :  (see  CasteUain  y.  Pre$ion,  52  L.  J.,  Q.  B.  866.) 
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title  in  the  agreement,  what,  if  any,  title  may  the  lessee  require  should  be 

shown  by  the  lessor  ? 

A, — ^The  lessee  (B.)  isannot  compel  his  lessor  (A.)  to  show  him  any 

title ;   bat  on  the  other  hand,  except  in  the  case  of  a  bishop's  lease,  the 

lessor  cannot  enforce  specific  performance  of  the  agreement  against  the 

intended  lessee  without  showing  a  good  title :  (Hughes'  Cony.  486 ;  Piatt, 

Leases,  618.) 

• 

Q. — ^What  was  the  scope  of  the  Begistration  of  Titles  Act  ? 

^.^The  scope  or  object  of  the  Act  was  to  give  certainty  to  title  to  real 
estate  and  facilitate  the  proof  thereof,  and  also  to  render  the  dealing  with 
land  more  simple  and  economical.  But  it  only  enables  the  person  named 
in  the  record  of  title,  for  the  purposes  of  any  sale  or  contract  for  value 
or  mortgage^  to  pass  an  indefeasible  title:  (see  Ayrton's  Land  T.  Act, 
Intr.)  Haying  completely  failed  as  a  practicaJ  reform,  further  registration 
under  the  Act  was  prohibited  by  38  &  39  Vict.  c.  87,  s.  125. 

Q. — Oan  an  agent,  authorised  by  parol  to  purchase  an  estate  at  a 
certain  price,  bind  his  principal  by  his  written  agreement  to  buy  it  for  a 
larger  sum  ?  and  if  not,  has  the  seller  any,  and  what,  remedy  against  the 
agent? 

il.— An  agent  cannot  bind  his  principal  if  he  exceeds 'his  authority ;  he 
must  act  within  the  scope  of  his  authority  and  no  further ;  if  he  bids 
more  for  an  estate  than  he  is  authorised,  he  will  himself  become  liable  to 
the  seller :  (see  Ld.  St.  Leonards'  Handy  Book,  24,  25,  7th  edit. ;  Sog. 
Gone.  V.  82.) 

Q. — ^Is  a  delay  occasioned  by  defects  of  title,  which  are  ultimately 
remoyed,  a  bar  to  a  decree  for  specific  performance  at  the  suit  of  the 
vendor;  and,  if  not,  what  steps  should  the  purchaser  take  to  relieve 
himself  from  the  contract,  if  the  delay  be  injurious  to  him  ? 

il.— If  time  be  not  originally  of  the  essence  of  the  contract,  a  delay 
on  account  of  a  defect  of  title  which  is  ultimately  removed  will  be  no  btf 
to  a  specific  performance.  But  if  there  is  unreasonable  delay,  the  pur- 
chaser should,  in  order  to  free  himself  from  the  contract,  give  the  vendor 
formal  notice  that  unless  the  defects  are  removed  within  a  specified  time 
he  will  consider  the  contract  rescinded ;  and  if  the  vendor  does  not,  in 
accordance  with  this  notice,  remove  the  defects  from  the  title,  the 
purchaser  may  plead  it  in  defence  to  an  action  for  specific  performance : 
(St.  Eq.  §§  747,  &c.,  776,  &c.) 

Q. — Oan  a  contract  to  purchase  an  estate  at  a  price  to  be  fixed  by  two 
valuers  (one  to  be  named  by  each  party),  or  an  umpire  to  be  named  by 
the  valuers  if  they  difPer  in  opinion,  be  enforced  against  a  party  who 
refuses  to  appoint,  and  if  so,  how  ? 

A. — ^No ;  neither  of  the  parties  to  such  an  agreement  can  be  compelled 
to  nominate  an  arbitrator  or  valuer  under  the  agreement :  (Darby  y. 
Whitaher,  4  Drew.  134;  Sug.  Cone.  Y.  252,  204;  Ld.  St.  Leonards' 
Handy  Book,  47,  7th  edit.) 

Q«-^When  the  conditions  under  which  an  estate  is  sold  preclude  the 
purchaser  from  objecting  to  the  title  prior  to  the  date  of  a  particular 
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docoment,  bat  the  purchaser  in  fact  ascertains  that  the  prior  title  is 
defective,  can  the  vendor  insist  on  the  completion  of  the  purchase  ? 

A, — ^The  coort  will  not  enforce  specific  performance  of  a  contracfc  where 
there  is  a  substantial  defect  in  the  title  to  the  whole  or  the  principal  part 
of  the  property  not  remediable  before  judgment :  (Smith's  Eq.  Man.  sec. 
415.) 

Q. — On  a  sale  of  lands,  what  expenses  are  usually  borne  by  the  vendor 
and  what  by  the  purchaser  ? 

A.^'ln  the  absence  of  stipulation  to  the  contrary,  the  vendor  bears  all 
the  expenses  incurred  in  making  out  and  deducing  his  title  to  the 
property ;  of  obtaining  the  concurrence  of  the  necessary  parties,  and  all 
the  incidental  costs  attendant  upon  the  execiUion  of  the  purchase  deed. 
But  the  costs  of  the  perusal  of  the  abstract,  and  its  comparison  with  the 
deeds,  of  attested  copies,  certificates,  declarations  for  verifying  the  title, 
the  preparation  of  the  purchase  deed,  as  ako  of  the  stamp  and  parchment, 
are  paid  by  the  purchaser :  (Bug.  Gone.  V«  172,  318,  320.) 

Q.— A.  agrees  to  sell  a  freehold  house  to  B.  for  so  much  money,  on 
whom,  in  the  absence  of  express  stipulation,  do  the  following  expenses 
faU? 

1.  Preparing  the  abstract  of  title. 

2.  Oomparing  the  same  with  the  title  deeds. 

3.  Producing  the  deeds  in  the  vendor's  possession. 

4.  Finding  and  producing  such  deeds  as  are  not  in  the  vendor's  posses- 

sion. 

5.  Getting  in  any  outstanding  legal  estate. 

6.  Preparing  the  conveyance. 

7.  Making  attested  copies  of  deeds  not  delivered  to  the  purchaser. 

8.  Preparing  covenant  for  production  of  deeds  not  delivered  to  th^ 

purchaser. 
^.—-1.  Vendor.      2.   Purchaser.      8.  Vendor.      4.   Purchaser.      5. 
Vendor.     6,  7,  and  8.  Puzohaser :  (37  &;  38  Vict.  c.  78 ;  44  and  45  Vict. 
0.  41,  s.  3.) 

Q.— -On  payment  of  purchase  money  to  trustees,  what  is  to  be  attended 
to  on  the  part  of  the  purchaser?  Is  the  purchaser  of  an  estate  sold 
snbjeet  to  a  devise  for  payment  of  debts  generally  bound  to  see  to  the 
application  of  the  purchase  money  ? 

A, — Formerly,  if  property  was  devised  upon  trust  for  sale  and  payment 
of  specified  debts  or  legacies,  purchasers  were  bound  to  see  to  the  applica- 
tion of  the  purchase  money,  unless  the  trustees  were  empowered  to  give 
receipts ;  but  it  was  otherwise  if  devised  for  payment  of  debts  and  legacies 
generally:  (St.  Eq.  §§  126,  &c.)  Now,  however,  by  the  22  &  23  Vict. 
c  35,  8.  23,  and  the  23  &  24  Vict.  c.  145,  s.  29,  which  are  not,  however, 
retrospective,  the  receipts  in  writing  of  any  trustees  for  money  bond  fide 
payable  to  them  are  sufficient  discharge  to  the  persons  paying  the  same, 
unless  the  contrary  is  declared  by  the  instrument  of  trust.  The  latter 
section  is  repealed  by  44  &  45  Vict.  c.  41,  and  by  sect.  36  is  re-enacted 
and  made  retrospective. 

C}.— When  lands  are  devised  charged  with  the  payment  of  debts  alone, 
or  diarged  with  debts  and  legacies  ^gether,  or  charged  with  legacies  only. 
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can  the  devisee  in  either,  and  if  in  either  in  which,  of  these  cases  make  a 
good  title  to  a  pnrohaser,  or  a  mortgagee,  without  his  being  obliged  to  look 
to  the  discharge  of  saoh  debts  and  legacies  ? 

A. — ^In  the  two  first  cases  the  devisee  taking  beneficially  can  sell  and 
give  a  good  discharge  to  purchasers,  although  the  point  is  not  free  from 
doubt  (see  2  Dart.  567-569,  4th  edit.);  but  legatees  only  must  join  in 
the  conveyance ;  where  the  devisee  takes  as  trustee  for  others  he  can  sell 
and  give  a  good  discharge  by  22  &  23  Vict.  c.  35,  s.  14. 

Q. — ^A  property,  subject  to  charges  by  way  of  portions,  is  sold ;  whose 
concurrence  is  necessary  to  reduce  the  charges  ? 

A, — ^This  must  depend  upon  the  terms  of  the  instruments  creating  the 
portions,  which  may  and  probably  will  have  given  to  trustees  a  power  to 
receive  and  give  a  discharge  for  the  portions ;  if  so,  the  concurrence  of 
the  trustees  is  sufficient ;  if  not,  the  persons  beneficially  entitled  to  the 
portions  must  concur. 

Q.-*In  case  of  sale  or  mortgage  of  reversionary  funded  property,  what 
precaution  should  be  adopted  by  the  purchaser  or  mortgagee,  distin- 
guishing the  case  of  property  vested  in  trustees  and  in  the  Oourt  of 
Chancery? 

A. — ^When  the  fund  is  vested  in  trustees,  the  purchaser  or  mortgagee 
should,  before  completion,  inquire  of  the  trustees  if  they  have  had  notice 
of  any  prior  assignment  or  charge.  Upon  completion,  he  should  give 
notice  to  the  trustees  of  his  purchase  or  mortgage.  So,  if  the  fund  is 
stock  of  any  public  company,  a  restraining  order  may  be  had  on  petition 
to  the  Court  of  Chancery.  If  the  fund  is  in  the  Court  of  Chancery,  a  stop- 
order  must  be  obtained  on  summons  (if  both  assignor  and  assignee  concur) 
or  petition,  served  on  the  assignor.  The  order  must  be  served  on  the 
assignor  and  the  paymaster-general  of  the  court :  (Ayck.  Pr.  296,  480, 
9th  edit.) 

* 

Q. — ^When  will  a  purchaser  or  mortgagee  be  secure  in  paying  the 
purchase  or  mortgage  money  to  a  bankrupt  ? 

A. — When  reaUy  and  bond  fide  made  before  the  date  of  the  receiving 
order,  providing  the  person  so  paying  to  such  bankrupt  had  not  at  the 
time  of  such  payment  notice  of  the  act  of  bankruptcy :  (46  &  47  Viot 
c.  52,  8.  49.) 

Q. — ^How  is  a  contract  for  sale  affected  by  the  bankruptcy  of  the  viondor 
or  purchaser  ?    State  the  law  in  either  case. 

A. — ^If  the  vendor  becomes  bankrupt  after  contract  for  sale,  the  trustee 
in  bankruptcy  is  bound  to  cany  it  out,  if  the  contract  was  made  without 
notice  of  the  act  of  bankruptcy  and  before  the  date  of  the  receiving  order. 
If  the  purchaser  becomes  bankrupt  the  contract  is,  if  made  in  good  faith, 
also  binding :  (Sug.  Cone.  V.  121.)  But  it  appears  that  the  trustee  in 
bankruptcy  may  by  writing  disclaim  the  property  contracted  to  be 
bought,  and  in  such  case  the  contract  wiU  be  deemed  to  be  determined 
from  the  date  of  the  disclaimer,  unless  the  trustee  has  neglected  to 
disclaim  in  due  time  after  being  required  to  do  so  ;  and  if  the  vendor  be 
injured  thereby  he  may  prove  under  the  bankruptcy :  (46  ^  47  Vict.  c.  52, 
s.  55.) 
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Q. — ^When  does  a  bankrupt's  real  estate  vest  in  the  trustee  in  bank- 
ruptcy? 

^.^'Immediately  on  the  debtor  being  adjudged  bankrupt  (46  &  47  Vict. 
c.  52,  8.  54),  (a)  but  the  bankruptcy  is  to  be  deemed  to  have  relation  back 
to  and  commence  at  the  time  of  the  act  of  bankruptcy  on  which  the 
receiving  order  is  made,  or  the  earliest  within  three  months  of  present- 
ing petition,  if  more  than  one :  (s.  43.) 

Q. — ^What  is  the  effect  of  bankruptcy  on  a  general  power  to  appoint 
real  estate  ? 

^.— If  the  bankrupt  might  execute  the  power  for  his  benefit  (not  being 
the  right  of  nomination  to  any  vacant  ecclesiastical  benefice),  it  may  be 
executed  by  the  trustee  in  bankruptcy  for  the  benefit  of  the  creditors,  and 
he  may  execute  all  deeds  necessary  for  such  purpose :  (46  &  47  Vict,  c  62, 
B8.  44,  56.) 

Q. — ^How  does  notice  of  a  trust  afifect  a  purchaser  for  valuable  con- 
sideration ? 

A, — ^If  a  purchaser  buy  with  notice  of  the  trust  he  will  be  bound 
by  it :  (see  St.  £q.  §  895.)  Unless  it  be  a  voluntary  trust  not  in  favour 
of  a  charity :  (see  3m.  Man.  100-104,  10th  edit.) 

Q. — ^Has  any  alteration  of  the  law  as  to  the  purchase  of  reversions 
recently  taken  place,  and,  if  so,  what  ? 

^.— Tes  ;  now  no  purchase  made  bondjide,  and  without  fraud  or  unfair 
dealing,  of  any  reversionary  interest  in  real  or  personal  estate,  is  to  be 
hereafter  opened  or  set  aside  merely  on  the  ground  of  undervalue  :  (see  81 
Vict.  c.  4.)  But  this  Act  has  not  affected  the  jurisdiction  of  the  Oourt 
of  Chancery  to  give  relief  against  unconscionable  bargains :  {Tyler  v«  Ytxtes, 
28  L.  T.  Eep.  N.  S.  447.) 

Q. — ^In  examining  an  abstract  with  the  title  deeds  on  behalf  of  a  pur- 
chaser, what  would  be  the  consequence  to  the  solicitor  personally  of  his 
overlooking  notice  of  any  incumbrance  contained  in  any  instrument 
abstracted  and  produced  for  examination,  whether  such  notice  were  con- 
tained in  the  abstract  or  otherwise  ? 

^.— If  the  purchaser  sustains  any  loss  or  injury  in  consequence  of  his 
solicitor  s  negligence,  the  latter  will  become  personally  liable  to  make 
good  the  same,  and  the  purchaser  will  be  entitled  to  maintain  an  action 
against  him  and  recover  damages  accordingly:  (see  Arch.  Nisi  Prius, 
8,  40,  402 ;  Bug.  Cone.  V.  405.) 

Q. — In  examining  an  abstract  what  should  be  seen  to  in  the  case  of  one 
of  the  deeds  being  executed  under  a  power  of  attorney  ? 

A, — ^It  should  be  seen  that  the  person  who  gave  the  power  was  alive 
and  not  mentally  incapacitated  at  the  time  of  the  execution  of  the  deed. 

Q. — On  an  exchange  of  land,  what  would  be  the  consequence  of  ouster 
of  one  of  the  parties  from  defect  of  title  ? 

^..^-Formerly  on  an  exchange  of  land  there  was  an  implied  warranty, 
which  engendered  the  right  of  entry  in  case  of  eviction ;  but  since  the 

(a)  Bat  bondjide  dealings  i?ith  the  bankrapt,  without  notice  and  before  the  date  of 
the  receiving  order,  are  protected :  (46  &  47  Vict  o.  62,  e.  49.) 
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8  &  9  Vict.  c.  106,  s.  3,  the  only  remedy  in  each  case  is  on  the  covenants : 
(see  1  Hughes'  Pract.  Sales,  247,  2nd  edit.)  (a) 

Q. — ^If  a  purchaser  buys  an  estate /re^  from  incumbrances,  and  it  turns 
out  on  his  investigating  the  title  that  there  is  a  rentcharge  due  to  a 
jointress  upon  it,  how  can  the  defect  be  remedied  so  far  as  to  make  a  title 
to  an  unwUling  purchaser  ? 

A» — ^The  defect  here  is  one  of  title,  and  not  of  conveyance  merely, 
and  can  only  be  cured  by  the  jointress  voluntarily  releasing  the  property 
from  the  charge.  If  she  has  married  again,  her  husband  must  join  in 
the  release,  and  the  deed  be  acknowledged  by  the  wife  :  (Hughes*  Gonv. 
16,  &c.) 

Q. — ^Define  what  is  meant  by  the  legal  term  "  covenant." 
A. — ^A  covenant  is  a  kind  of  promise  contained  in  a  deed  to  do  a  direct 
act,  or  to  omit  one ;  and  is  a  species  of  express  contract,  the  breach  of 
which  is  a  civil  injury.  The  person  who  msJces  such  a  covenant  is  termed 
the  covenantor,  and  he  with  whom  it  is  made  the  covenantee :  (Holth.  L.  D., 
2nd  edit.) 

Q, — ^Does  the  word  "  grant  *'  in  a  conveyance  imply  in  all  cases,  or  in 
any  and  what  cases,  a  warranty  of  title  ? 

A. — ^This  word  does  not  imply  any  covenant  in  law  in  respect  of  any 
tenement,  &c.,  unless  made  to  do  so  by  some  Act  of  Parliament.  By  the 
Begistry  Acts  for  Yorkshire,  the  words  gfxini,  bargain,  and  sell,  in  a  deed  of 
bargain  and  gale  of  the  fee  enrolled  in  the  register  office,  imply  covenants 
for  quiet  enjoyment,  and  for  further  assurance,  unless  restrained  by  express 
words.  The  word  grant  also  implies  covenants  for  title  in  conveyances  by 
companies  under  the  Lands  Glauses  Oonsolidation  Act,  1845,  s.  132  ;  and 
in  conveyances  to  the  Governors  of  Queen  Anne's  Bounty,  stat.  1^2  Vict, 
c.  20,  s.  22  :  (Will.  E.  P.  446,  447,  note,  13th  edit.) 

Q.-— What  is  the  technical  distinction  between  absolute  covenants  for 
title  and  qualified  covenants  ?  Who  enters  into  the  former,  and  who  the 
latter  ? 

A, — Absolute  covenants  extend  to  the  acts  of  the  whole  world,  and  are 
given  by  mortgagors ;  qualified  covenants  are  restricted  to  the  acts  of  the 
covenantor,  or  of  himself  and  those  under  whom  he  claims  by  descent  or  will, 
and  are  given  by  vendors  :  (see  WiU.  B.  P.  448,  13th  edit.) 

Q. — Gn  a  sale  of  freeholds,  what  covenants  for  title  are  entered  into  by 
an  absolute  owner  and  by  a  trustee  for  sale  ?  And  is  there  any  difference 
in  the  case  of  a  mortgagor  ? 

A, — The  vendor  covenants  that  he  has  good  right  to  convey,  for  quiet 
enjoyment,  free  from  incumbrances,  and  for  further  assurance,  but  he 
covenants  only  for  his  own  acts  ;  or,  if  he  takes  the  estate  by  descent  or 
will,  for  the  acts  of  those  through  whom  he  claims.  A  trustee  for  sale 
simply  covenants  that  he  has  not  incumbered.  The  covenants  by  a 
mortgagor  are  similar  to  those  by  a  vendor,  except  that  they  are  absolute, 
extending  to  the  acts  of  the  whole  world :  (Will.  B.  P.  448,  13th  edit.) 
In  deeds  executed  after  31st  December,  1881,  the  above  covenants  will  be 

(a)  Bnt  if  an  animity  is  granted  (exchanged)  for  a  piece  of  land,  and  the  land  is 
lost  by  an  older  title,  the  annuity  ceases :  (1  Sm.  Oomp.  14,  4th  edit.) 
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implied  when  the  deeds  are  properly  drawn :  (see  ante,  p.  272  ;  44  &  45 
Vict.  c.  41,  8.  7.) 

Q. — ^In  a  conveyance  of  land  by  tenants  in  common,  what  covenants  for 
title  do  the  vendors  enter  into ;  and  are  such  covenants  limited  in  any 
way? 

A. — ^The  usual  covenants  would  be  implied  in  respect  of  each  of  the 
vendors  conveying  as  beneficial  owner  "  as  to  his  undivided  share  of  and 
in  the  hereditaments  and  premises  granted  to  but  not  further  or  other- 
wise/* The  covenants  relate  back  to  the  acts  of  those  who  have  been  in 
possession  since  the  last  purchase. 

Q. — ^What  is  meant  by  the  term  "  a  covenant  running  with  the  land  ? " 
A, — ^A  covenant  is  said  to  run  with  the  land  when  either  the  liability  to 

perform  it  or  the  right  to  take  advantage  of  it  passes  to  the  assignee  of 

the  land.     Such  are  covenants  for  quiet  enjoyment ;  for  further  assurance ; 

to  repair ;  to  pay  rent  and  taxes ;  to  yield  up  possession,  &c. :  (Spencer's 

case,  1  Sm.  L.  0.) 

Q, — ^What  are  the  incidents  to  make  a  covenant  run  with  the  land  ? 

A, — The  covenant  must  (1)  directly  extend  or  relate  to  the  land  con- 
veyed or  demised;  (2)  there  must  be  a  privity  of  estate  between  the 
covenanting  parties;  (8)  the  owner  of  the  property  must. take  the  legal 
estate ;  and  (4)  covenants  for  title  in  order  to  run  with  the  land  must 
be  entered  into  with  the  seisinee  to  uses,  if  one :  (Sug.  Gone.  V.  c.  14,  s.  1 ; 
Spencer's  case,  sup,,  notis,) 

Q. — ^In  the  case  of  a  purchase  of  lands  by  B.,  the  conveyance  being  made 
to  A.  and  his  heirs,  to  the  ordinary  uses  to  bar  dower  in  favour  of  B.  (the 
purchaser),  with  a  power  of  appointment  given  to  B. ;  with  which  of  them 
should  the  covenants  for  title,  &c.,  be  entered  into,  and  why  ? 

A. — ^The  covenants  for  title  must  be  entered  into  with  A.  (see  44  &  45 
Vict.  c.  41,  s.  58),  in  order  that  they  may  run  with  the  land.  For,  if 
entered  into  with  B.,  and  B.  appoints  to  G.,  the  covenants  will  not  run 
with  the  land  in  favour  of  G.,  because  B.'s  estate  is  divested  and  not 
transferred  to  G. :  (see  Sug.  Gone.  V.  437  ;  Hughes'  Gonv.  235.) 

Q. — ^When  trustees  sell  land  under  a  power  or  trust  for  sale,  with  the 
assent  of  the  tenant  for  life  of  the  property,  what  covenants  are  the 
trustees  and  tenants  for  life  respectively  bound  to  enter  into  with  the 
purchaser  ? 

A. — ^The  trustees,  having  no  interest,  will  merely  covenant  that  they 
have  done  no  act  to  incumber  the  land.  The  tenant  for  life  will,  however, 
be  bound  to  covenant  for  title,  i.e»,  that  he  has  good  right  to  convey,  &c.  : 
(Sug.  Gonv.  V.  433,  4G3.)  But  his  covenants  should,  it  seems,  be  confined 
to  his  interest,  and  not  extended  to  the  reversion :  (Dart  V.  &  P.  353 ; 
2  Dav.  Gonv.  194.)  After  31st  Dec.,  1881,  see  supra;  and  44  &  45 
Vict.  c.  41,  s.  7. 

Q. — What  principle  should  govern  the  practitioner  in  setting  forth  the 
title  to  land  after  a  contract  for  sale  entered  into?  Should  all  deeds 
affecting  the  title  be  set  out  in  the  abstract,  and  what  will  be  the  conse- 
quence to  the  vendor  and  his  solicitor  if  any  be  kept  back. 

^.^•In  the  absence  of  stipulation  to  the  contrary,  all  deeds,  tec.  (save 

z  2 
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expired  leases)  affecting  the  title  for  the  last  forty  years  should  be  set  out 
in  the  abstract :  (1  Prid.  Oonv.  Oh.  on  Abstract.)  And  the  22  &  23  ^^^ct. 
c.  35,  enacts  that  any  seller  or  mortgagor,  or  his  solicitor  or  agent,  who 
fraudulently  conceals  any  instrument  material  to  the  title,  &c.,  is  guilty  of 
a  misdemeanour,  punishable  by  fine  or  imprisonment  for  two  years,  with 
or  without  hard  labour,  or  by  both ;  and  is  also  liable  to  an  action  for 
damages  for  any  loss  sustained.  But  no  prosecution  under  this  section  can 
be  commenced  without  leave  of  the  Attorney  or  Solicitor-Gteneral :  (see 
B.  24  ;  abo  23  &  24  Vict.  c.  38,  s.  8.) 

Q. — ^At  what  place  must  the  title  deeds  be  produced  for  examination  ? 
and  when  the  vendor  and  his  solicitor  reside  at  a  distance  from  the 
premises,  who  must  bear  the  extra  expense  of  examination  ? 

A. — The  vendor  may  produce  the  deeds  (1)  either  at  his  own  known 
residence,  or  (2)  upon  or  near  the  estate,  or  (3)  in  London  ;  and  the  pur- 
chaser in  such  cases  pays  for  the  necessaiy  journeys,  &c.,  of  his  solicitor. 
The  extra  expense  of  the  examination  of  all  deeds  not  in  his  possession,  as  also 
of  all  journeys  and  all  other  incidental  expenses,  unless  otherwise  stipulated 
for  in  the  conditions  of  sale,  must  be  borne  by  the  purchaser :  (44  &  45 
Vict.  c.  41,  s.  3.) 

Q. — State  the  practice,  in  case  a  vendor  is  entitled  to  retain  the  title 
deeds,  as  to  what  the  purchaser  may  require,  and  at  whose  expense. 

A, — ^The  practice  is  that  the  purchaser  will  be  entitled  to  an  acknow- 
ledgment from  the  vendor  of  his  right  for  their  production,  and  to  have 
attested  copies  of  them  at  his  own  expense :  (44  &  45  Vict.  c.  41,  s.  9.) 

Q. — Who  should  covenant  for  the  production  of  title  deeds  which 
cannot  be  delivered  to  a  purchaser  ? 

A. — ^The  vendor  or  the  holder  must  give  the  above  acknowledgment. 
If,  however,  the  property  be  sold  in  lots,  it  is  usually  stipulated  that  the 
purchaser  of  the  largest  lot  shall  have  the  title  deeds  and  do  this :  (Will. 
E.  P.  464,  13th  edit.) 

Q. — ^Will  a  covenant  for  production  or  acknowledgment  of  riglit  to 
produce  title  deeds  in  any  and  what  case  run  with  the  land  ? 

A. — ^A  covenant  for  production  of  title  deeds  is  a  covenant  running 
with  the  land  in  favour  of  a  purchaser  clothed  with  the  legal  estate.  It 
would  seem  also  to  run  in  favour  of  the  vendor,  but  it  is  not  quite  clear : 
(see  Sug.  Gone.  V.  336.)  An  acknowledgment  of  right  will  run  with  the 
deeds :  (44  &  45  Vict.  c.  41,  s.  9.) 

Q. — ^If  the  purchaser  of  one  lot  of  an  estate  give  a  deed  of  covenant  for 
production  of  title  deeds  to  the  purchaser  of  another  lot,  and  afterwards 
sell  and  convey  the  property  he  bought,  and  part  with  the  deeds,  will  the 
covenant  run  with  the  land,  and  will  his  persona]  liability  under  the  deed 
of  covenant  be  discharged,  or  how  is  the  discharge  of  it  to  be  provided 
for,  and  the  production  of  the  deeds  secured  to  the  covenantor  ? 

A.—*A  covenant  for  the  production  of  the  deeds  runs  with  the  land  in 
favour  of  a  purchaser ;  therefore,  where  a  purchaser  of  one  lot  enters  into 
a  covenant  for  production  of  title  deeds  to  the  purchaser  of  another  lot, 
and  afterwards  sells  the  property  he  bought  and  parts  with  the  deeds,  as 
it  is  not  dear  whether  he  is  still  liable  on  his  covenant^  the  proper  mode 
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is  to  insert  a  daase  in  the  deed  providing  that,  if  he  shonld  sell  the 
property  bought,  and  part  with  the  deeds,  he  will  cause  his  purchaser  to 
enter  into  the  like  covenant  for  their  production  before  doing  so :  (see 
Sug.  sup,)    As  to  acknowledgment  of  right  see  sup. 

Q. — ^Is  the  tenant  for  life,  or  the  remainderman,  entitled  to  the  custody 
of  the  title  deeds  ? 

A. — ^The  tenant  for  life  is  entitled  to  the  custody  of  the  title  deeds ;  at 
all  events  when  he  is  clothed  with  the  legal  estate  (Alitvood  v.  Hey  wood, 
7  L.  T.  Bep.  N.  S.  640);  but  the  remainderman  may,  under  certain 
circumstances,  apply  to  have  them  secured :  (see  Sm.  Man.,  sect.  737.) 

Q. — ^The  evidences  of  ownership  of  real  property  are  the  title  deeds. 
Who  is  entitled  to  their  custody  in  the  following  cases  ?  (A.)  An  owner 
in  fee  simple  who  sells  the  bulk  of  his  estate.  (B.)  A  settled  property 
with  a  tenant  for  life  having  the  legal  estate.  (0.)  The  like  with  a  tenant 
for  life,  equitable  owner  only. 

^.^A.)  The  owner  in  fee  simple  would  be  entitled. 
(B.)  The  tenant  for  life. 
(0.)  The  trustees  of  the  settlement. 

Q. — State  shortly  the  course  of  proceeding  on  the  sale  and  purchase  of 
real  estate,  from  the  date  of  the  contract  to  the  completion. 

A, — ^The  agreement  being  signed,  the  vendor's  solicitor  delivers  the 
abstract  of  title  within  the  specified  time  to  the  purchaser's  solicitor,  who 
peruses  it  and  examines  it  with  the  title  deeds  (see  infra),  and,  if  necessary, 
sends  in  requisitions  on  the  title,  which  the  vendor's  solicitor  must  answer. 
The  title  proving  satisfactory,  the  purchaser's  solicitor  prepares  the  draft 
conveyance,  which  is  perused  by  the  vendor's  solicitor,  and  if  approved  is 
then  engrossed  by  the  former,  who  now  searches  for  incumbrances, 
and  if  none,  appoints  to  complete.  On  the  day  named  the  purchaser's 
solicitor  attends  and  pays  the  purchase  money  ;  the  vendor  then  executes 
the  conveyance  and  hands  over  the  title  deeds :  (Green,  Oonv.  6  et 
8eq.)(a) 

Q. — State  what  title  deeds  must  a  vendor  of  an  estate  agreed  to  be 
sold  without  special  conditions  deUver  to  the  purchaser  on  completion  of 
purchase.     And  what,  if  any,  may  he  retain  possession  of  ? 

A, — The  purchaser  of  the  estate  is  entitled  to  the  title  deeds  ezdusively 
affecting  it ;  but  if  the  vendor  only  sells  a  portion  of  his  estate,  he  is 
entitled  to  retain  them,  the  purchaser  being  entitled  to  attested  copies 
at  his  own  expense,  and  also  to  an  acknowledgment  of  his  right  of  pro- 
duction :  (Dart  V.  &  P.  4th  edit.,  618  ;  37  &  38  Vict.  c.  78,  s.  2  ;  44  & 
45  Vict.  c.  41,  ss.  3,  9.) 

Q. — What  searches  should  be  made  before  completing  a  purchase  ? 

A. — Search  should  be  made  in  the  Registry  of  Judgments  Central 
OfiQce  for  judgments,  lites  pendentes,  Grown  debte  and  writs  of  execution, 
for  a  period  of  five  years  back,  and  for  annuities  (1  &  2  Vict.  c.  110 ; 
18  Vict.  c.  15 ;    22  &  23  Vict.  o.  35,  s.  22) ;   and  if  any  judgment  is 

(a)  Also  put  thni :  State  shortly  the  duties  of  a  solicitor  in  oonducting  the  par- 
chise  of  real  eetate. 
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found  registered  which  was  entered  up  after  the  28rd  July,  1860,  also  for 
registered  writs  of  execution  for  a  period  of  three  calendar  months  back  : 
(23  &  24  Vict.  c.  88,  ss.  1,  2  ;  ante,  tit.  "  Judgments.")  So  where  the 
property  lies  in  Middlesex,  Yorkshire^  Kingston-upon-HuU,  or  the  Bed- 
ford Lcyel,  search  must  be  made  in  the  local  register :  (2  to  7  Anne ; 
8  Geo.  2,  c.  6.)  Search  is  also  sometimes  made  for  bankruptcy  and 
insolvency,  and  in  case  of  copyholds  the  court  rolls  should  be  inspected  : 
(see  Sug.  Cone.  V.  394,  &c. ;  see  also  25  &  26  Vict.  c.  63.)  (a) 

Q. — ^What  should  be  done  to  postpone  searches  for  incumbrances  until 
immediately  before  the  completion  of  the  purchase  ? 

A. — The  search  may  be  dfelayed  by  asking  the  vendor's  solicitor  if  there 
are  any  incumbrances  not  appearing  on  the  abstract,  the  disclosure  of 
which  would  not  be  prejudicial  to  the  purchaser,  and  if  he  replies  that 
there  are  not,  search  may  be  postponed  until  immediately  before  the 
execution  of  the  conveyance:  (1  Hughes'  Conv.  161,  162.)  This  question 
is  usually  put  in  the  requisitions  on  the  title,  but  it  was  held  in  the 
recent  case  of  Re  Ford  v.  Hill  (48  L.  J.  327,  App.)  that  a  vendor  cannot 
be  compelled  to  answer  it. 

Q. — ^You  are  concerned  for  a  vendor,  and  just  before  the  settlement 
you  hear  from  the  purchaser's  solicitor  that  on  searching  he  discovers  a 
Crown  debt  registered  against  your  client  as  surety  to  the  Crown  for  a 
maltster ;  what  are  you  to  do,  and  what  is  the  ordinary  course  of  pro- 
cedure on  such  occasions  by  the  Crown  authorities  ? 

A, — The  Commissioners  of  the  Treasury,  or  any  two  of  them,  by 
writing  under  their  hands  to  the  debtor,  upon  such  other  terms  as  they 
think  proper,  certify  that  any  lands,  tenements,  or  hereditaments  of  such 
Crown  debtor  shall  be  held  by  the  purchaser  thereof,  his  heirs,  executors, 
administrators,  and  assigns,  wholly  exonerated  and  discharged  from  all 
further  claims  of  Her  Majesty,  her  heirs  or  successors,  for  or  in  respect 
of  any  debt,  claim,  or  liability  present  or  future  of  the  Grown  debtor : 
(2  Vict.  c.  11,  8.  10 ;  12  &  13  Vict.  c.  89.) 

Q. — ^What  effect  have  registered  judgments  upon  real  estates ;  and  what 
searches  should  be  made  before  completing  a  purchase  ? 

A, — ^A  judgment  entered  up  after  29th  July,  1864,  does  not  affect 
lands  until  they  have  been  actually  delivered  in  execution  by  virtue  of  a 
writ  of  elegit  or  other  lawful  authority  in  pursuance  of  such  judgment ; 
and  such  writ,  with  the  sheriff's  return  indorsed  upon  it,  must  be  regis- 
tered ;  and  any  such  execution  creditor  may  then  obtain  from  the  Court 
of  Chancery  by  petition  in  a  summary  way  an  order  for  the  sale  of  his 
debtor's  interest  in  such  lands  :  (Will.  B.  P.  88>  13th  edit.) 

For  necessary  searches,  see  ante, 

Q. — ^What  are  the  relative  values  of  a  will,  a  mortgage  deed,  a  voluntary 
conveyance,  a  purchase  deed,  and  a  settlement  as  roots  of  title  ?  Qive 
your  reasons. 

A. — A  purchase  deed  or  marriage  settlement  is  the  most  desirable 

(a)  When  lands  have  got  on,  and  bo  long  as  they  remain  on,  the  general  registry, 
the  local  registry  no  longer  applies  (25  &  26  Vict  c.  53,  s.  104);  and  the  same  if 
registered  nnder  the  Iiand  Transfer  Act,  1875. 
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instrument  with  which  to  commence  the  abstract.  If  the  title  com- 
mences with  the  will  of  a  person  who  died  forty-five  years  since,  then 
proof  by  old  leases,  declarations,  receipts  of  rent,  parish  books,  &c., 
should  be  supplied  to  show  that  he  was  in  possession  of  the  estate,  or 
in  receipt  of  rents  and  profits  at  the  time  of  making  his  will  as  well  as 
at  his  decease.  A  mortgage  deed  is  almost  of  equal  validity  with  a 
purchase  deed  as  a  root  of  title,  since  the  title  would  probably  have  been 
well  investigated  before  the  execution  of  the  mortgage,  and  the  purchaser 
would  have  the  benefit  of  the  absolute  covenants.  As  a  voluntary  con- 
veyance is  liable  to  be  set  aside  under  the  statutes  of  13  Eliz.  c.  5,  or 
27  Eliz.  c.  4,  or  under  the  Bankruptey  Law,  this  is  an  instrument  which 
should  provoke  the  greatest  suspicion :  (see  Prideaux,  vol.  1,  Abstracts.) 

Q. — ^An  abstract  of  title  has  been  delivered  to  the  solicitor  of  a  pur- 
chaser as  an  accurate  and  sufficient  abstract  of  all  the  title  deeds.  The 
solicitor  has  to  compare  the  abstract  with  the  deeds.  The  abstract  of 
the  first  deed  states  fully  the  parcels  contained  in  it,  and  the  abstract  of 
all  the  other  deeds  refers  to  the  parcels  in  the  abstract  of  the  first  as  the 
''premises  comprised  in  the  before-abstracted  indenture."  Tlie  abstract 
of  title  also  contains  an  abstract  of  a  long  and  complex  settlement  with 
numerous  special  provisions  and  clauses  which  have  not  been  abstracted. 
What  are  the  duties  of  the  solicitor  with  respect  to  the  parcels  in  the 
several  deeds  and  the  provisions  and  dauses  in  the  settlement,  and 
generally  with  reference  to  the  deeds  and  abstract  ?  (a) 

A. — The  solicitor  must  carefully  identify  the  parcels  contained  in  the 
subsequent  deeds  with  those  in  the  deed  first  abstracted.  Land  tax  and 
poor-rate  assessments  are  usually  received  as  evidence  on  this  point.  He 
must  also  peruse  the  clauses  in  the  settlement  to  see  that  they  do  not 
prejudicially  affect  the  property  purchased.  In  fact,  the  duties  of  the 
purchaser's  solicitor,  with  reference  to  the  deeds  and  abstract,  are  to 
peruse  the  abstract,  and  then  examine  it  with  the  title  deeds,  and  see  that 
there  is  a  clear  deduction  of  both  the  legal  and  equitable  estate,  free  from 
incumbrance  ;  that  all  the  deeds  are  properly  stamped,  executed,  and 
when  necessary,  attested,  and  receipts  indorsed,  &c.,  and  that  a  good  title 
is  clearly  made  out :  (see  Hughes'  Oonv.  10,  17,  &c.) 

Q. — What  is  the  usual  mode  of  verifying  an  abstract  ? 

A. — ^By  production  of  the  deeds  and  documents  abstracted,  or  other 
sufficient  evidence.  Births,  deaths,  and  marriages  are  proved  by  certifi- 
cates of  these  facts  from  the  parochial  or  general  registry  kept  at 
Somerset  House ;  wills  by  the  probate,  or  an  office  copy  thereof  ;  fines  by 
the  chirograph,  or  exempHfication,  or  examiner's  copy  thereof ;  recoveries 
by  the  exemplifications  or  examiner's  copy;  intestacies  by  letters  of 
administration ;  acknowledgments  of  married  women  by  the  memorandum 
on  the  deed  and  certificate,  (b)  If  the  title  deeds  are  lost  or  destroyed, 
their  loss  and  due  execution  must  be  proved.  Due  execution  of  powers  are 
proved  by  the  attestations.  As  to  proof  of  identity  of  parcels,  see  supra  : 
(1  Prid.  Conv.  140  et  aeq.,  9th  edit.) 

(a)  Also  pnt  thus:  What  are  the  daties  of  a  solicitor  in  comparing  an  abstract 
with  the  title  deeds,  Ac.  ? 

(6)  Since  1882  the  certificate  is  abolished:  (45  &  46  Viet.  c.  89,  s.  7,  and  Rules  of 
Dec  1882.) 
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Q. — On  the  sale  of  land  held  by  under-lease,  what  is  to  be  assumed  by 
the  purchaser  on  production  of  the  receipt  for  the  last  payment  due  for 
rent  under  the  under-lease  ? 

A. — Unless  the  contrary  appears,  that  all  covenants  and  provisions  of  the 
under-lease  have  been  observed  and  performed,  and  that  aU  rent  due  under 
any  superior  lease,  and  the  covenants,  &c.,  thereof  have  been  paid  and 
performed  :  (44  &i  45  Vict.  c.  41,  s.  3  (5).) 

Q. — If  the  abstract  show  a  good  title  on  the  face  of  it,  but  the 
purchaser's  solicitor,  on  comparing  it  with  the  title  deeds,  discovers  an 
incurable  defect,  is  the  purchaser  entitled  to  recover  from  the  vendor  the 
expense  of  comparing  the  abstract  with  the  deeds ;  and  would  he  be  so  if 
the  defect  appeared  on  the  face  of  the  abstract  ? 

A, — ^In  the  first  case  given  the  purchaser  will  be  entitled  to  recover 
from  the  vendor  the  expense  of  comparing  the  abstract  with  the  deeds. 
If  the  abstract  be  defective  on  the  face  of  it,  the  purchaser's  solicitor  will 
be  entitled  to  the  costs  of  perusal,  &c, ;  unless  in  either  case  the  contract 
is  by  parol  or  the  contrary  stipulated  :  (see  Sug.  Cone.  V.  262  ;  Hughes* 
Oonv.  172,  173.) 

Q. — ^What  is  the  general  principle  on  which  presumption  may  supply 
deficiencies  in  proof  of  the  existence  or  due  execution  of  material  instru- 
ments relating  to  a  vendor's  title  ?     Give  illustrations. 

A» — The  principle  is,  that  where  there  has  been  a  long  enjoyment  of 
any  right  which  could  have  had  no  legal  origin  except  by  deed,  then,  in 
favour  of  such  enjoyment,  all  necessary  deeds  may  be  presumed,  if  there  be 
nothing  to  negative  such  presumption.  Thus,  a  reconveyance  of  the  legal 
estate  from  trustees  has  been  presumed,  the  property  having  for  110  years 
been  dealt  with  without  reference  to  its  remaining  outstanding,  although 
the  enjoyment  was  consistent  with  the  supposition  of  such  being  the  case  ; 
so,  the  fact  of  a  lease  having  been  duly  executed  has  been  held  sufiSciently 
proved  by  the  production  of  the  counterpart :  (1  Dart  V.  &  P.  299,  4th 
edit.) 

Q. — ^What  is  the  rule  as.  to  the  presumption  of  fact  between  vendor  and 
purchaser  ? 

A, — That  the  purchaser  must  admit  as  presumption  all  matters  which 
in  a  court  of  law  the  judge  would  clearly  direct  the  jury  to  presume,  but 
not  matters  as  to  which  the  judge  would  leave  it  to  the  jury  to  pro- 
nounce upon  the  effect  of  the  evidence :  (1  Dart  V.  &  P.,  4th  edit.  303.) 

Q.«^If  you  had  to  advise  on  the  sale  of  building  land  in  fee  in  lots, 
and  were  required  to  make  the  best  provision  for  the  common  use  of  streets, 
roads,  drains,  &c.,  or  for  the  prevention  of  building,  or  securing  easements, 
how  would  you  proceed  to  carry  out  the  object— by  vesting  land  in 
common  use,  in  trust,  or  by  granting  a  rentcharge  in  favour  of  one  lot 
over  another,  or  by  mutual  covenants  between  the  purchasers  framed 
in  the  best  way  the  law  would  admit,  so  as  to  run  wiUi  the  land,  or  by 
what  means  ? 

A. — Bights  to  the  common  use  of  streets,  roads,  drains,  or  other  ease- 
ments are  usually  granted,  or  reserved  in  the  same  conveyance  with  the 
property  to  which  they  appertain,  wherein  they  should  be  included  in 
express  terms;  (Hughes'  Oonv.  562.)    To  prevent  building  and  to  seouie 
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tbe  streets  open^  the  parohasen  of  each  lot  should  enter  into  a  covenant  to 
that  effect.  But  such  a  covenant  entered  into  by  a  purchaser  of  the  fee 
would  only  be  a  covenant  in  gross,  and  would  not,  strictly  speaking,  run 
with  the  land ;  yet  equity  would  restrain  every  purchaser  with  notice  from 
using  the  land  contrary  to  the  covenant.  In  order  that  such  a  covenant 
may  run  with  the  land  the  vendor  should  grant  the  estate  to  the  purchaser 
for  a  long  term  of  years  instead  of  in  fee :  (see  1  Prid.  Gonv.  197,  9th 
edit. ;  Tulk  v.  MooAat/,  2  Phill.  774  ;  Western  v,  Macdermot,  15  L.  T.  Eep. 
N.  S.  641  ;  Haywood  and  Brunswick  Building  Society,  51  L.  J.  73,  Q.  B.) 

Q. — On  a  sale  in  fee  of  building  land  in  plots,  how  can  you  best  secure 
in  perpetuity  the  purchaser  of  one  lot  against  building  or  annoyance  from 
another  ?     State  any  different  modes  of  effecting  this. 

A. — In  addition  to  what  has  been  said  above,  this  object  may  be  accom- 
plished by  way  of  use,  by  vesting  the  land  in  trustees  upon  trust,  &c.,  to 
continue  unbmlt  upon,  &c.  So  private  Acts  of  Parliament  are  sometimes 
used  for  this  purpose  in  case  of  squares  in  towns :  (see  Byth.  &  Jar.  Oonv. 
tit.  "  Purchase  Deeds.") 

Q. — ^When  land  is  settled  upon  trust  for  sale,  and  the  trusts  are  declared 
by  a  separate  deed,  what  clauses  should  the  conveyance  in  trust  for  sale 
contain? 

A. — ^The  land  should  be  conveyed  to  the  grantees  upon  trust  that  they,  or 
the  survivors  or  survivor  of  them,  or  the  heir,  executors,  or  administrators 
of  the  survivor,  shall,  with  all  convenient  speed,  sell,  &c.,  together  or  in 
lots,  by  public  auction  or  by  private  contract,  buy  in  and  re-sell  without 
being  responsible,  with  power  to  convey,  &c.,  and  stand  possessed  of  the 
moneys  arising  therefrom  upon  the  trusts  declared  by  an  instrument 
of,  &c.  It  also  seems  desirable  to  give  the  trustees  powers  to  limit  the 
property  to  such  uses  as  the  purchaser  shall  direct.  Power  for.  the  grantees 
or  the  survivor,  &c.,  to  give  receipts  should  be  added. 

Q. — ^Upon  a  sale  of  part  of  an  estate  without  any  stipulation  as  to  deeds, 
who  is  entitled  to  the  custody  of  them  ;  and  if  the  purchaser,  is  he  bound 
to  furnish  the  seller  (who  retains  the  other  part  of  the  estates)  with 
attested  copies,  and  at  whose  expense  ? 

A. — On  a  sale  of  part  of  an  estate  without  any  stipulation  as  to  deeds, 
the  vendor  is  entitled  to  their  custody ;  but  he  must  furnish  the  purchaser 
with  attested  copies  at  the  purchaser's  expense,  and  execute  an  acknow- 
ledgment for  their  production,  and  pay  for  the  perusal  and  execution  of 
the  latter  by  all  necessary  parties :  (Dai^V.  &  P.,  4th  edit.  618 ;  37  &  88 
Vict.  c.  78,  8.  2 ;  44  &  46  Vict.  c.  41,  s.  3.) 

Q. — Where  a  purchaser  has  not  obtained  the  title  deeds,  or  a  covenant 
for  the  production  of  them,  can  he  require  such  a  covenant  to  be  executed 
to  him  under  the  usual  covenant  for  further  assurance  ? 

A.^di  seems  not ;  the  covenant  for  further  assurance  being  restricted 
to  mean  assurance  by  way  of  conveyance,  and  not  to  comprehend  further 
obligations,  to  be  imposed  on  a  vendor  by  way  of  covenant :  (see  Fain  v. 
Ayres,  2  Sim.  &  St.  538 ;  Sug.  Gone.  V.  826.) 

Q.^-If  a  person  contract  for  the  sale  of  his  estate,  and  afterwards 
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become  a  lanatic,  who  can  convey  the  estate  to  the  purchaser ;  and  what 
coarse  should  be  pursued  on  such  an  occasion  ? 

A, — ^Application  should  be  made  to  the  Lord  Chancellor  for  a  vesting 
order,  which  has  the  same  effect  as  if  the  party  had  been  sane,  and  had 
duly  executed  a  conveyance  of  the  lands  in  the  same  manner  and  for  the 
same  estate.  A  person  may  be  appointed  to  convey  if  thought  necessary : 
(13  &  14  Vict.  c.  60;  Bug.  Gone.  V.  144, 145,  148.) 

Q. — Give  the  heads  of  a  conveyance  in  fee  to  the  committee  of  a  lunatic 
of  hereditaments  purchased  by  leave  of  the  court  out  of  money  formiog 
part  of  the  lunatic's  personal  estate. 

A, — Date.  Parties — ^Vendor  of  first  part,  the  lunatic  (by  A.,  the 
committee  of  his  estate)  of  the  second  part,  and  B.  and  0.  trustees 
of  the  third  part.  Becitals  of  agreement  for  sale  to  committee  on  behalf 
of  lunatic,  of  report  of  Master  in  Lunacy,  and  fiat  of  Lords  Justices 
approving  purchase  of  direction  as  to  raising  purchase  money,  and 
certificate  to  whom  such  purchase  money  is  to  be  paid,  and  that  the 
master  approves  of  conveying  deed,  testatum,  &c.  Parcels.  Habendum 
to  the  trustees  to  the  use  of  the  lunatic  for  a  long  term  of  years,  and  after 
expiration  of  term  to  the  trustees  in  fee  in  trust  for  lunatic,  his 
executors,  &c.,  to  the  intent  that  the  premises  may  be  treated  as  personal 
estate. 

Q. — If  a  man  seised  in  fee  of  land  contract  with  another  for  the  sale  of 
it,  and  both  parties  die  before  the  sale  is  completed,  does  the  contract 
continue  in  force  ;  and  what  is  the  consequence  as  regards  the  title  to  the 
land,  and  as  regards  the  title  to  the  purchase  money  ? 

A. — The  contract  continues  in  force  in  equity  notwithstanding  the 
death  of  both  parties,  for  equity  looks  upon  that  as  done  which  is  agreed 
to  be  done.  The  heir  or  devisee  of  the  purchaser  will  be  entitled  to  the 
land,  but  cannot  now  (40  &  41  Vict.  c.  34)  require  the  purchase  money  to 
be  paid  out  of  the  purchaser's  estate.  The  personal  representatives  of  the 
vendor  are  entitled  to  the  purchase  money,  and  must  join  his  heir  or 
devisee  (who  is  a  trustee  of  the  legal  estate)  in  the  conveyance :  (Sug. 
Gone.  V.  122,  and  see  next  answer.)  In  case  of  death  after  3l8t  Dec, 
1881,  the  personal  representatives  of  the  vendor  may  convey  :  (44  &  45 
Vict.  c.  41,  8.  4.) 

Q. — If  an  infant  contract  for  the  purchase  of  land,  and  die  before  com- 
pleting and  without  having  attained  twenty-one,  what  are  the  rights  of 
his  representatives  and  of  the  vendor  with  regard  to  the  contract  ? 

A. — ^An  infant  can  purchase  ;  'f)ut  on  his  attaining  twenty-one,  he  may, 
at  his  option,  adopt  or  abandon  the  contract,  and  should  he,  either  having 
attained  twenty-one,  die  without  exercising  or  relinquishing  such  option, 
or  die  under  that  age,  the  like  privilege  descends  on  his  representatives. 

Any  written  instrument  signed  by  the  infant  after  attaining  majority  is 
a  ratification,  if  it  would  amount  to  an  adoption  of  the  contract  if  signed 
by  an  adult.  It  is  conceived  that  the  Infant  Belief  Act,  1874,  does  not 
apply  to  the  confirmation  of  such  a  contract. 

And  an  express  ratification  is  not  essential ;  mere  aoquiesoence  may 
suffice,  e.g,,  occupation  or  receipt  of  the  profits  without  dissent,  for  a  short 
time  after  attaining  majority,  would,  it  is  conceived,  confirm  the  trans- 


VENDOB  AND  PUBOHABBB.  815 

action  by  election,  bat  the  yendor  cannot  maintain  an  action  for  the 
purchase  money  unless  he  can  prove  a  ratification  in  writing:  (Dart 
V.  &  P.  25,  26,  5th  edit.) 

Q. — ^Is  the  devisee  of  an  estate  contracted  to  be  sold,  but  not  conveyed, 
to  the  testator,  entitled  to  have  a  conveyance  to  him  from  the  vendor ; 
and  by  whom,  and  from  what  fund  is  the  purchase  money  to  be  paid, 
and  why  ? 

A. — The  devisee  will  be  entitled  to  have  a  conveyance  of  the  estate  to 
him,  and  formerly  he  could  also  require  that  the  purchase  money  should 
be  paid  by  the  executor  out  of  the  personal  estate  of  the  testator  (St. 
Eq.  §§  64  g.  738  et  seq. ;  Sug.  Oonc.  V.  125)  ;  but  by  the  30  &  31  Vict. 
c.  69  (the  Act  to  amend  the  17  &  18  Vict.  c.  113),  it  is  enacted  that  "the 
word  '  mortgage '  shall  be  deemed  to  extend  to  any  lien  for  unpaid  pur- 
chase money  upon  any  lands  or  hereditaments  purchased  by  a  testator  "  : 
(sect.  2.)  And  by  40  &  41  Vict.  c.  34,  this  is  extended  to  land  purchased 
by  an  intestate  dying  after  1877,  and  to  leaseholds. 

Q. — ^A.,  seised  in  fee  of  certain  real  estate,  mortgages  it  to  B.  for 
10,000/.  He  subsequently  sells  a  portion  of  such  real  estate  to  0.  for 
12,000/.,  and  pays  off  B.'s  mortgage  out  of  the  purchase  money,  B.  joining 
with  A.  in  the  conveyance  to  0.  B.  subsequently  dies  intestate.  A.  dies, 
having  devised  all  his  real  estate  to  trustees  upon  trust  for  sale.  On  the 
sale  by  A.*s  trustees  of  the  real  estate  formerly  mortgaged  to  B.,  who  are 
the  parties  to  convey  to  a  purchaser  ? 

A, — ^The  personal  representative  of  B.  must  join  with  the  trustees  for 
sale  in  the  conveyance  to  the  purchaser  to  convey  such  legal  estate,  it 
being  now  provided  by  38  &  39  Vict.  c.  87,  s.  48,  that  on  death  of  a 
bare  trustee  intestate  seised  in  fee,  as  such,  of  any  hereditaments,  such 
hereditaments  vest  in  his  legal  personal  representative  for  the  time 
being.  This  section  is  repealed,  since  31st  Dec,  1881,  by  sect.  30  of 
44  &  45  Vict.  c.  41,  and  all  trust  and  mortgage  estates  vest  in  the  personal 
representatives  on  death  of  trustee  or  mortgagee. 

Q. — ^Who  can  convey  the  land  of  a  deceased  copyhold  tenant — 
(1)  where  at  his  death  there  was  subsisting  a  contract  enforceable  against 
his  heir  or  devisee  for  the  sale  of  such  land ;  (2)  where  he  was  sole 
trustee? 

A, — (1)  Either  the  heir  or  devisee,  or  by  sect.  4  of  44  &  45  Vict. 
c.  41,  the  personal  representative. 

(2)  The  personal  representative  (/&.,  s.  30.) 

Q.— A.,  being  a  bare  trustee  of  lands  held  in  fee  simple  and  also  of 
terms  of  years,  died  intestate  in  1877.  Who  will  be  the  necessary  parties 
to  convey  the  legal  estate  in  each  class  of  property  ? 

A, — The  administrator  can  now  convey  in  each  case,  as  by  38  &  39 
Vict.  c.  87,  s.  78,  upon  the  death  of  a  bare  trustee  intestate  as  to  any 
corporeal  or  incorporeal  hereditament,  of  which  such  trustee  was  seised  in 
fee  simple,  such  hereditament  shall  vest  like  a  chattel  real  in  the  legal 
personid  representative  from  time  to  time  of  such  trustee.  In  case  of 
death  after  the  31st  December,  1881,  the  personal  representative  of  the 
trostee  most  convey  in  all  cases :  (44  k  45  Vict.  c.  41,  s.  30.) 
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Q. — On  the  death  of  a  bare  trustee  intestate  as  to  hereditaments  of 
which  he  was  seised  in  fee,  part  being  registered  nnder  the  Land  Transfer 
Act,  1875,  and  part  not  so  registered,  in  whom  do  such  hereditaments 
vest  respectively  ? 

A, — ^As  to  the  part  registered  nnder  the  Act  of  1875,  the  hereditaments 
will  vest  in  his  heir-at-law,  and  as  to  the  unregistered  part,  they  will  yest 
in  his  administrator:  (see  sect.  48  of  the  Act.)  But  in  case  of  death 
after  the  81st  Decembar,  1881,  the  hereditaments  will  dcTolye  on  the 
personal  representatives  in  both  cases  :  (44  &  45  Vict.  c.  41,  s.  80.) 

• 

Q. — Would  a  contract  for  the  purchase  of  land  be  impeachable  or  not 
by  a  vendor,  on  the  ground  of  considerable  inadequacy  of  consideration, 
but  not  of  fraud  ? 

A. — Mere  inadequacy  of  consideration,  or  any  other  inequality  in  the 
bargain,  does  not  constitute  by  itself  a  ground  for  avoiding  the  contract : 
{Longmate  v.  Ledger,  2  L.  T.  Eep.  N.  S.  256  ;  St.  Eq.  §  244 ;  31  Vict.  c. 
4,  ss.  1  and  2.) 

Q. — Is  a  purchaser  bound  to  take  a  conveyance  executed  by  the  attorney 
for  the  vendor,  imder  a  power  of  attorney,  with  any  and  what  form  of 
condition  ? 

A, — ^He  is  not,  unless  an  actual  necessity  appears  for  it,  because  the 
vendor  may  be  dead  at  the  time  the  power  is  exercised,  and  in  that  case 
the  execution  would  be  void,  as  a  power  of  this  nature  expires  by  the 
death  of  the  principal.  If  a  purchaser  does  take  a  conveyance  so  executed, 
the  attorney  should  also  execute  a  declaration  of  trust,  that  he  will  stand 
possessed  of  the  purchase  money  in  trust  for  the  purchaser,  until  it  is 
proved  that  the  vendor  was  alive  at  the  time  of  the  execution  of  the  deed, 
or,  if  dead,  until  the  estate  is  duly  conveyed  to  the  purchaser :  (Sng.  Gone 
V,  420,  421.)  A  power  of  attorney  given  for  value  may  now  be  made 
irrevocable,  or  in  any  case  for  a  period  not  exceeding  a  year :  (45  &  46 
Vict.  0.  89,  ss.  8,  9.) 

Q. — ^A  vendor  proposes  to  execute  a  conveyance  by  power  of  attorney ; 
what  requisition  would  you  make  on  behalf  of  the  purchaser  ? 

A, — That  until  proof  that  the  vendor  was  alive  at  the  time  the  convey- 
ance be  executed,  or  a  proper  conveyance  of  the  legal  estate  be  executed, 
that  the  purchase  money  be  paid  into  a  deposit  account  at  a  bank  in  the 
joint  names  of  the  purchaser  and  vendor's  agent,  unless  the  power  were 
irrevocable  as  stated  in  last  answer. 

Q. — Is  a  vendor  bound  to  disclose  to  a  purchaser  a  latent  defect  in  the 
title  ? 

A. — ^Yes  ;  if  the  purchaser  cannot  discover  the  defect,  and  the  vendor 
be  aware  of  it,  and  do  not  acquaint  the  purchaser  with  the  fact,  the  con- 
tract is  not  binding,  although  the  purchaser  bought  the  estate  with  all 
faults :  (Sug.  Cone.  V.  238 ;  Edwards  v.  Wicwar,  18  L.  T.  Eep.  N.  S. 
428 :  s.  0.  L.  Eep.  1  Eq.  68.) 

Q.~>If  the  grantee  of  an  annuity  employ  the  grantor's  solicitor  to  pre- 
pare the  deeds,  is  such  solicitor  bound  to  disclose  any  droumstance  that 
may  affect  the  security  ? 

J..— -It  seems  not;  if  the  grantee  employs  the  grantor's  solicitor  to 
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prepare  the  deeds,  the  mere  preparation  of  the  deeds  does  not  place  him 
in  a  confidential  relation  towards  the  grantee :  (Sag.  Gone.  V.  6.) 

Q. — Ought  a  purchaser  of  an  estate  to  ascertain  the  terms  of  the 
tenancy  of  the  occupier  of  the  estate,  and  why  ? 

A. — He  should ;  for  he  will  be  bound  by  the  terms  of  the  holding, 
notice  of  a  tenancy  being  considered  as  implied  notice  of  the  terms  upon 
which  the  premises  are  held :  (1  Hughes'  Oony.  157 ;  Bug.  Gone.  V.  6, 
611,  et  infm.) 

Q. — ^If  a  contract  of  sale  describe  property  as  leasehold,  can  the  pur« 
chaser  successfully  resist  an  action  for  specific  performance,  on  the  ground 
that  after  the  contract  he  disoovered  that  the  lease  contained  an  unusual 
covenant  ? 

A, — ^He  cannot  do  so  if  there  id  no  misrepresentation ;  for  notice  of  a 
lease  is  notice  of  the  contents :  (see  Sug.  Gone.  V.  6,  611 ;  Ld.  St. 
Leonards'  Handy  Book,  29,  6th  edit. ;  but  see  Wilbrahavi  v.  Livesay, 
2  W.  E.  281.) 

Q. — ^Referring  to  the  Act  to  amend  the  Law  -of  Beal  Property,  1845, 
state  the  purport  of  its  provisions  under  these  heads,  or  some  of  them : 
1,  the  operation  of  a  deed  of  grant,  feoffment,  exchange,  and  partition 
respectively  ;  2,  allowing  the  giving  of  an  immediate  estate,  or  the  benefit 
of  a  condition  or  covenant,  to  a  person  not  a  party  ;  3,  the  power  of  dis- 
position by  deed  of  contingent,  executory  and  future  interest;  4,  the 
alteration  of  the  law  in  regard  to  contingent  remainders. 

-4.— 1.  The  8  &  9  Vict.  c.  106,  enacts  that  after  1st  Oct.,  1845,  all 
corporeal  tenements  shall,  as  regards  the  conveyance  of  the  immediate 
freehold  thereof,  be  deemed  to  lie  in  grant  as  well  as  in  livery :  (sect.  2.) 
A  feoffment  other  than  a  feoffment  made  under  a  custom  by  an  infant,  is 
void  at  law,  unless  made  by  deed,  but  has  no  longer  a  tortious  operation ; 
and  a  partition  and  exchange  of  any  tenement  or  hereditaments  not  being 
copyhold,  made  after  this  date,  are  also  void  at  law,  unless  evidenced  by 
deed,  but  do  not  imply  conditions  :  (sects.  8  and  4.) 

2.  Under  an  indenture  executed  after  1st  Oct.,  1845,  an  immediate 
estate  or  interest  in,  and  the  benefit  of  a  condition  respecting,  any  tene- 
ments or  hereditaments,  may  be  taken,  although  the  taker  thereof  be  not 
named  a  party  to  the  indenture  :  (sect.  5.) 

8.  A  contingent,  or  a  future  interest,  and  a  possibility  coupled  with  any 
interest  in  any  tenements  or  hereditaments  of  any  tenure,  and  a  right  of 
entry,  whether  immediate  or  future,  vested  or  contingent,  may  be  disposed 
of  by  deed ;  but  no  disposition  by  force  of  this  Act  is  to  bar  an  estate  tail, 
and  married  women  are  to  convey  according  to  the  statute  8  &;  4  Will.  4, 
o.  74 :  (sect.  6.) 

4.  It  is  also  provided  that  a  contingent  remainder  shall  be  capable  of 
taking  effect,  notwithstanding  the  determination,  by  forfeiture,  surrender, 
or  merger,  of  any  preceding  estate  of  freehold,  in  the  same  manner  in  all 
respects  as  if  such  determination  had  not  happened :  (sect.  8.) 

Q. — ^What  is  necessary  to  effect  an  exchange  of  lands  under  the  General 
Inclosure  Acts  ? 

.  A, — ^The  exchange  must  be  with  the  written  consent  of  the  persons 
interested  in  the  lands  exchanged ;  and  if  of  ecclesiastical  lands,  with  the 
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consent  of  the  bishop  of  the  diocese  and  the  patrons  of  the  living.  The 
exchange  must  also  be  specified  in  the  award :  (41  Geo.  3,  o.  109,  s.  15, 
and  8  &  9  Vict.  c.  118,  s.  92.)  If  the  lands  are  not  liable  to  be  inclosed, 
the  commissioners  are  to  inquire  if  the  exchange  be  just,  and  giye  an 
order  of  exchange  with  a  map  annexed :  (s.  147.) 

Q. — ^What  are  the  objections  to  cross  conyeyances  by  way  of  exchange  ? 
By  what  means  can  they  be  obviated  ? 

A. — In  an  exchange  made  through  the  agency  of  the  Inclosure  Com- 
missioners, the  land  acquired  in  exchange  becomes  subject  to  the  title  on 
which  the  lands  given  in  exchange  were  previously  held  :  (see  8  &  9  Vict, 
c.  118,  8.  147.)  But  on  an  exchange  by  cross  conveyance  there  is  no 
shifting  of  title,  (a) 

Q. — ^B.  purchases  from  A.  fifteen  acres  of  land  in  a  hamlet,  A.'8  title 
deeds  disclosing  a  clear  sixty  years'  title  to  fifteen  acres  of  lamd  in  that 
hamlet.  Ought  anything  more  to  be  done  by  B.  before  he  can  safely  take 
a  conveyance  from  A.  and  pay  the  purchase  money  ? 

A, — In  this  case  B.  may,  if  he  has  identified  the  parcels  (the  point  the 
question  aims  at)  and  has  made  the  necessary  searches  for  incumbrances 
(as  to  which  see  ante),  and  finds  none,  except  what  may  be  diflcloaed  on 
the  abstract  of  title,  if  any,  take  a  conveyance  of  such  lands  and  pay  the 
purchase  money. 

Q. — A.,  possessed  of  leaseholds  for  years,  appoints  B.  and  0.  his 
executors ;  6,  proves  the  will ;  0.  renounces ;  B.'s  executor  afterwards 
sells  the  leaseholds  to  D.  Is  any  evidence  of  the  title  subsequent  to  A.'s 
death  necessary  beyond  the  probate  of  the  wills  of  A.  and  B.  ? 

A, — ^Formerly,  in  addition  to  the  probates  of  the  wills,  you  must  have 
set  out  a  double  renunciation  by  C.  or  his  death,  for  the  rule  was  that  a 
renouncing  executor,  if  alive,  must  again  have  renounced  before  any  other 
person  was  allowed  to  administer  the  estate  of  his  testator ;  but  now  this 
is  not  so :  (see  Ooote's  Pro.  Pr.  192,  6th  edit.)  So  that  in  addition  to 
the  probates,  it  will  be  sufficient  to  set  out  the  original  renunciation  of  0. 

Q. — ^Who  are  the  proper  parties  to  assign  a  lease  of  a  deceased  testator, 
who  bequeathed  it  specifically,  and  why  ? 

A, — ^The  legatee  is  the  proper  conveying  party,  but  he  must  show  the 
assent  of  the  exerntor,  which  is  best  done  by  the  executor  joining  in  the 
deed  of  assignment.  The  reason  for  requiring  this  assent  is  that  chattels 
real  go  in  the  first  instance  to  the  executor  for  the  payment  of  the 
testator's  debts ;  in  order  to  do  which  the  executor  has  absolute  power  to 
assign  and  dispose  of  them,  and  his  receipt  is  a  sufficient  discharge  to  a 
purchaser,  notwithstanding  the  leaseholds  may  be  specifically  bequeathed : 
(see  Burt.  Oomp.  pi.  931,  932  ;  3  Piest.  Abr.  145.) 

Q. — If  leaseholds  are  bequeathed  subject  to  legacies  payable  to  adults, 
what  (if  any)  liability  attaches  to  a  purchaser  from  the  executor  to  see  to 
the  application  of  the  purchase  money  ?     State  your  reasons. 

A. — ^Inasmuch  as  the  executor  has  full  power  to  sell  and  assign  the 

(a)  The  following  qaestion  is  also  answered  above :  Is  there  any  and  what  means 
of  carrying  out  an  exchange  where  diffionltiea  of  title  exist  on  either  side  7 
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leaseliolds,  as  stated  in  the  preceding  answer,  no  liability  whatever  to  see 
to  the  application  of  the  purchase  money  attaches  to  the  purchaser. 

Q. — Oan  an  executor  make  an  assignment  of  leasehold  estates  and  give 
a  receipt  for  the  purchase  money,  and  compel  a  purchaser  to  pay,  before 
probate  ? 

A, — ^An  assignment  of  leaseholds  by  an  executor  before  probate  is  good 
(and  consequently  his  receipt  for  the  purchase  money),  but  the  will  must 
eventually  be  proved,  as  the  probate  copy  is  the  only  evidence  of  the 
appointment  of  the  executor:  (see  Dart  V.  &  P.,  2nd  vol.,  p.  580, 
4th  edit.)  And  if  he  die  before  probate  letters  of  administration  cum 
testamento  annexo  must  be  produced  instead  ;  but  he  could  not  compel  a 
purchaser  to  pay  before  probate,  as  it  would  be  necessary  for  him  to  prove 
himself  executor  at  the  trial,  which  he  could  only  do  by  showing  the 
probate  :  (Wms.  on  Exors.,  5th  edit.,  p.  258.) 

Q. — ^What  is  an  improved  leasehold  ground  rent,  and  how  is  it  usually 
created? 

A. — ^An  improved  leasehold  ground  rent  is  where  a  lessee  grants  an 
under-lease  at  a  higher  rent  than  he  pays.  It  is  usually  created  by  a 
demise  of  land  upon  building  lease,  the  lessee  either  building  and  selling 
or  letting  at  a  higher  rent,  or  granting  under-leases  for  the  purpose.  The 
difiPerence  between  what  the  lessee  pays  his  lessor  and  what  he  receives 
from  the  under-lessee  is  thus  the  "  improved  ''  ground  rent. 

Q. — What  advantages  are  there  in  buying  a  freehold  grouQd  rent  in 
preference  to  a  leasehold  ground  rent  ? 

A. — By  a  freehold  ground  rent  is  understood  not  a  rentcharge  in' fee, 
but  the  fee  subject  to  a  building  lease  on  which  a  small  rent  is  reserved, 
usually  for  99  years  or  less.  On  the  expiration  of  the  term  the  ground 
rent  determines,  but  the  premises,  with  all  the  buildings  thereon,  revert 
to  the  owner  of  it.  It  is  thus  preferable  to  a  leasehold  ground  rent,  which 
simply  determines  on  the  expiration  of  the  term,  and  Is  liable  to  a 
forfeiture  if  covenants  of  the  original  lease  be  broken. 

Q. — ^In  perusing  an  abstract  of  title  you  meet  with  an  owner  in  fee  simple 
dying  intestate  since  the  year  1853.  What  possible  incumbrances  or 
burdens  on  his  property  must  you  see  to  the  absence  or  discharge  of  ? 

A. — ^Tou  should  see  particularly  that  the  succession  duty  has  been  paid, 
as  this  is  by  the  Act  (16  &  17  Vict.  c.  51)  a  first  charge  on  the  property 
of  any  person  dying  after  19th  of  May,  1858.  The  purchaser  should  also 
make  the  usual  searches  in  the  Central  0£Sce  for  judgments,  writs  of 
execution.  Crown  debts,  annuities,  and  lites  pendentes,  and  if  the  property 
is  situate  in  a  register  county  the  local  registries  must  be  searched.  It 
should  also  be  seen  whether  any  dower  attaches. 

Q. — What  is  a  power  of  attorney,  and  how  is  it  put  an  end  to  ? 

A, — A  power  of  attorney  is  a  writing  authorising  an  attorney  to  do  any 
lawful  act  in  the  stead  of  another,  as  to  recover  debts,  &c. :  (Holth.  L.  D., 
2nd  edit.)  It  may  be  revoked  by  instruments  of  the  same  nature ;  that  is 
to  say,  by  deeds  under  seal  by  the  persons  giving  the  power.  It  is  also 
revoked  by  death.  A  power  of  attorney  given  for  a  valuable  consideration 
cannot^  however,  be  revoked  except  by  the  death  of  the  grantor :  (Bug. 


820      CONVETANGINO,   AND  LAW  OF  BBAli  AVO  PEBSOITAL   PB0PEBT7. 

Oono.  V.  425 ;  and  by  44  &  45  Viot.  o.  41,  b.  47,  the  holder  will  nofc  be 
liable  for  any  payment  or  act  done  under  it  without  notice  of  revooationy 
but  the  person  interested  may  recover  against  the  payee.)  By  45  &  46 
Vict.  0.  39,  ss.  8,  9,  it  may  be  made  irrevocable  :  (see  next  answer.) 

Q. — ^What  is  the  effect,  in  favour  of  a  purchaser  for  value,  of  a  power 
of  attorney  for  value  made  absolutely  irrevocable,  executed  since  the  Slst 
December,  1882  ? 

^l.^^It  cannot  be  revoked  by  the  donor  (without  the  ooncurrenoe  of  the 
donee),  or  by  the  death,  marriage,  lunacy,  unsoundness  of  mind,  or  bank* 
ruptcy  of  the  donor,  and  any  act  of  the  donee  in  pursuance  of  the  power 
will  be  valid,  notwithstanding  such  events,  and  neither  the  donee  nor 
purchaser  will  be  affected  by  notice  of  them :  (45  &  46  Vict,  c  39,  a.  8.) 

Q.— In  what  session  of  the  present  reign  was  the  Succession  Duty  Act 
passed  ?     How  does  this  affect  the  title  to  be  shown  to  real  estate  ?  (a) 

^.-^This  Act  was  passed  in  the  16th  and  17th  session  of  the  present 
reign.  It  affects  the  title  to  be  shown  to  real  property  thus :  where 
succession  duty  is  imposed  by  the  Act  (see  infra)  it  becomes  a  first  charge 
on  the  lands  liable,  and  is  a  debt  to  the  Grown  from  the  successor,  having 
priority  over  all  charges  and  interests  created  by  him.  Therefore  the  pur- 
chaser of  such  lands  should  call  for  the  receipt  for  such  duty,  which  receipt 
exonerates  every  bond  fide  purchaser  for  value  without  notice  from 
liability :  (see  16  &  17  Vict.  c.  51,  ss.  42,  44,  52.) 

Q. — ^State  in  general,  but  accurate,  terms,  what  is  a  succession  within 
the  Succession  Duty  Act,  1853,  and  the  description  of  property  charged ; 
say  if  leaseholds  are  treated  as  real  or  personal  property.  Give  an  instance 
or  instances  of  succession  whereon  the  duty  attaches.  Say  how  far  the 
duty  attaches  on  interest  aliened  before  the  succession  takes  effect.  By 
what  rule  is  the  value  of  the  succession  measured  ?  How  does  the  charge 
affect  alienees  by  titles  arising  after  the  duty  attaches,  and  that  in  the  case 
of  property,  real  and  personal  respectively,  and  what  power  is  there  of 
making  separate  assessments  so  as  to  discharge  portions  of  property  from 
the  liability  ?  If  you  do  not  answer  the  whole,  answer  some  parts  of  the 
questions.  • 

ii.^By  sect.  2  all  dispositions  or  devolutions  of  property,  whereby  any 
person  becomes  beneficially  entitled  thereto,  or  to  the  income  thereof,  upon 
the  death  of  any  person  dying  after  the  commencement  of  this  Act  (19th 
May,  1853),  either  inmiediately  or  after  any  interval,  ^.,  are  deemed  to 
confer  on  the  person  entitled  by  reason  of  such  disposition  or  devolution  a 
''  succession."     Leaseholds  now  pay  succession  duty  :  (sect.  1.) 

If  any  succession  shall,  before  the  successor  becomes  entitled  thereto  in 
possession,  have  become  vested  by  alienation  (or  any  title  not  conferring  a 
new  succession),  in  any  otherperson,  the  duty  is  to  be  paid  at  the  same  rate 
and  time  as  it  would  have  been  payable  if  no  such  alienation  had  been 
made :  (sect.  15.) 

The  interest  of  a  successor  to  real  property  is  considered  to  be  of  the 


(a)  AIbo  pat  thas :  If  A.  oomes  into  poBBaasion  of  an  estate  as  tenant  in  fee  on  the 
death  of  another  who  died  since  the  Sacoession  Duty  Act  of  1858,  and  eeU  it,  what 
are  the  duties  of  the  pnrohaaer'B  aolioitor  with  regud  to  any  UabiUtiea  ^"rmil  by 
thatitatnte? 


;^ 
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value  of  an  annuity— -eqaal  to  the  net  annual  value  of  suoh  property  during 
his  life,  or  for  any  less  period  during  whioh  he  may  be  entitled :  (sect.  21  ; 
Bee  also  sect.  10.) 

The  duty  is  a  first  charge  or  debt  due  to  the  Grown  on  the  interest 
of  the  sucoessor,  and  of  all  persons  claiming  in  his  right  on  real  pro- 
perty whereon  the  duty  is  assessed,  and  also  on  the  interest  of  the 
successor  in  personal  property,  while  the  same  remains  in  the  ownership 
or  control  of  the  successor  or  of  any  trustee  for  him,  or  of  his  guardian, 
&c.,  or  of  the  husband  of  any  wife  who  shall  be  the  successor :  (sect.  32.) 
But  a  bond  fide  purchaser  for  value,  and  without  notice,  is  protected  by 
the  receipt  or  payment  of  the  duty,  notwithstanding  any  misstatements, 
&c. :  (sect.  52.) 

Upon  being  requested,  the  commissioners  are  to  make  separate  assess- 
ments of  the  duty  payable  in  respect  of  separate  properties,  or  in  defined 
portions  of  the  same  property  ;  and  in  such  cases  the  respective  portions 
are  chargeable  only  with  the  amount  of  duty  separately  assessed,  Arc. : 
(sect.  48.) 

■ 

Q. — ^What  is  the  law  as  to  ''transmitted  succession,"  ''transferred 
interests  by  alienation,  or  other  derivated  title,"  and  ''accelerated 
suocessions  "  ? 

A, — ^In  case  of  transmitted  successions  one  duty  only  is  payable,  and 
that  by  the  party  who  becomes  entitled  in  possession,  but  at  the  highest 
rate  that  any  of  them  would  have  paid  :  (sect.  14.) 

A  transferee  pays  at  the  same  rate  and  time  that  the  original  person 
entitled  would  have  paid  if  no  alienation  had  taken  place.  In  case  of  an 
accelerated  succession  the  duty  is  payable  at  the  same  time  and  in  manner 
as  if  no  such  acceleration  had  taken  place :  (sect.  15.) 

Q. — What  are  the  exemptions  from  succession  duty  on  property  of  such 
a  nature  as  to  fall  within  the  Act  ? 

A. — Life  policies  held  by  others  and  post  obit  bonds  are  exempted  from 
the  operation  of  the  Act  by  sect.  17,  and  where  the  whole  succession  or 
successions  derived  from  the  same  predecessor  are  under  100/.,  or  any 
succession  is  under  20/.  in  value,  no  duty  is  payable,  nor  where  legacy 
duty  is  payable  in  respect  of  the  same :  (sect.  18.) 

Q. — ^Mention  four  distinct  and  different  cases  of  succession  duty. 

A, — 1.  If  a  person  becomes  beneficially  entitled  to  real  property 
including  leaseholds,  or  the  income  thereof  by  will  or  descent,  he  pays 
duty. 

2.  If  a  person  should  (for  example)  take  personal  property  by  marriage 
settlement,  as  if  10,000/.  be  settled  on  A.  for  life,  remainder  to  B.,  B.  on 
A.'s  death  must  pay  duty. 

8.  If  a  person  has  a  power  of  appointment  over  property  to  take  effect 
on  the  happening  of  a  death,  duty  must  be  paid.  If  it  is  a  general  power, 
the  appointor  pays  duty  ;  if  a  special  power,  the  appointee. 

4.  If  a  person  derives  a  benefit  by  the  extinction  of  a  charge  determin- 
able on  death,  he  pays  duty.  As  if  A.  having  realty  subject  to  a  jointure 
rentcharge  in  favour  of  B.,  on  the  death  of  B.,  A.  must  pay  duty :  (see 
16  &  17  Vict.  c.  51,  Bs.  2,  5  ;  Hayes  &  Jarm.  Gone.  Wills,  601  tt  seq,,  6th 
edit.) 
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Q. — If  a  person,  who  is  tenant  for  life  of  property  ander  a  will,  dies 
before  all  the  instalments  of  succession  daty  are  paid,  what  is  the  effect 
with  regard  to  the  unpaid  instaknents,  and  what  the  effect  where  the 
person  who  is  entitled  to  the  fee  simple  dies  before  all  the  instalments  are 
paid? 

A. — ^The  effect  as  to  the  tenant  for  life  is  that  the  instalments  not  due 
at  his  death  cease  to  be  payable.  But  in  the  case  of  a  tenant  in  fee,  he 
being  capable  of  deyising  his  interest  by  will,  the  instalments  unpaid  at 
his  death  will  be  a  continuing  charge  on  the  estate,  in  exoneration  of  his 
other  property,  and  will  haye  to  be  paid  by  the  owner  for  the  time  being 
of  such  estate:  (see  16  A;  17  Vict.  c.  51,  s.  21  ;  Will.  B.  P.  289,  13th 
edit.) 

Q...What  provision  does  the  Sncoession  Duty  Act  contain  with  regard 
to  timber  and  advowsons  ? 

A, — ^Where  timber,  trees,  or  wood  (not  being  coppice  or  underwood)  are 
comprised  in  a  succession,  the  successor  is  chargeable  with  duty  upon  his 
interest  in  the  net  moneys  (after  deducting  all  necessary  outgoings  for  the 
year)  which  from  time  to  time  he  receives  from  any  sales  of  the  timber, 
&c.,  exceeding  102.  in  any  one  year,  and  must  account  for  and  pay  the 
same  yearly.  The  successor  may,  however,  commute  the  duty,  in  the 
mode  pointed  out  by  the  Act :  (16  &  17  Vict.  c.  51,  s.  23.)  No  duty  is 
chargeable  in  respect  of  any  advowson  imless  the  same  or  some  interest 
therein  is  disposed  of  by  the  successor,  in  which  case  duty  is  to  be  paid 
on  the  amount  or  value  of  the  money  or  money's  worth  for  which  the 
same  was  disposed  of :  {lb.,  s.  24.) 

Q. — A.,  the  father,  being  tenant  for  life,  and  B.,  his  son,  tenant  in 
tail,  under  a  deed  of  gift  from  a  stranger,  joined  together  (before  the 
Succession  Duty  Act)  and  barred  the  entail  and  settled  the  estate  to 
such  uses  as  they  should  jointly  appoint.  Subsequently,  by  a  deed, 
after  many  years,  they  resettle  the  estate  under  their  joint  powers  to  A. 
for  life,  and  then  to  B.  for  life,  with  various  remainders  over.  A.  dies 
after  the  Succession  Duty  Act  passed,  and  B.  comes  into  possession.  Ii 
B.  liable  to  succession  duty,  and  at  what  rate  ?  Are  there  any  oases  on 
the  subject  ? 

A. — ^B.  is  liable  to  succession  duty  at  the  rate  of  10  per  cent.  Seot  12 
of  the  Succession  Duty  Act  provides  that  where  any  person  shall  take  a 
succession  under  a  disposition  made  by  himself,  then  if  at  the  date  of  such 
disposition  he  shall  have  been  entitled  to  the  property  expectantly  on 
the  death  of  any  person  who  shall  die  after  the  commencement  of  the  Act 
and  during  the  continuance  of  such  disposition,  he  should  be  chargeable 
with  duty  on  his  succession  at  the  same  rate  as  he  would  have  been  if  no 
such  disposition  had  been  made :  (see  Attome^'Oenei'al  v.  Sihthorpe,  28 
L.  J.  9,  Exch. ;  Attomey-GeiieralY.  Lord Brayhrooke,  31 L.  J.  177,  Exch. ; 
Re  Peyton^  31  L.  J.  50,  Exch. ;  AUomey^General  v.  Glover,  31  Exch. 
404,  &c.) 

Q.— -Land  is  settled  to  A.  for  life,  remainder  to  B.  in  fee ;  B.  dies  in 
A.'s  lifetime  before  the  Succession  Duty  Act,  and  devises  the  reversion  to 
trustees  in  trust  for  sale ;  money  to  be  in  trust  for  B.'s  wife  for  life,  and 
after  her  death  for  his  children  :  A.  dies  after  the  passing  of  the  Succes- 
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sion  Duty  Act.     Is  tlie  life  interest  of  B/s  wife  liable  to  succession  duty 
or  not  ?     State  your  reasons. 

A» — ^The  husband  or  wife  of  a  predecessor,  testator  or  intestate,  is 
exempt  from  legacy  or  succession  duty.  But  by  sects.  2  and  15  of  the  Act 
16  &  17  Vict.  c.  51,  it  is  enacted  that  when  reversionary  property  is  vested 
by  alienation,  or  other  derivative  title,  in  some  one  other  than  the  original 
remainderman,  the  substituted  person  is  chargeable  with  the  same  rate 
of  duty,  and  at  the  same  time,  as  the  remainderman.  Now,  as  the  husband 
dies  before  the  Act,  and  a  devolution  to  create  a  succession  must  be  on  a 
death  after  the  Act,  the  widow  does  not  claim  as  successor  to  her  husband, 
and  is  liable  to  duty :  (see  Attomey^Qeneral  v.  Rushton,  9  L.  T.  Bep. 
N.  S.  382.) 

Q. — ^A.  devises  his  freehold  estate  to  his  nephew  B.  for  his  life,  and 
after  his  decease  in  fee  to  such  child  of  B.  as  B.  shaU  appoint.  B  survives 

A.  fifteen  months  and  appoints  the  estate  to  his  eldest  son  0.,  who  survives 
his  father  six  months.     Qow  is  succession  duty  payable  on  the  interests  of 

B.  and  0.,  and  who  is  the  predecessor  in  each  case  ? 

A, — A.  is  the  predecessor  in  both  cases,  as  persons  taking  under  a 
limited  power  of  appointment  are  deemed  to  take  from  the  person  creating 
the  power  :  (16  &  17  Vict.  c.  51,  s.  4.)  The  succession  in  either  case  is 
calculated  as  an  annuity  for  the  respective  lives  of  B.  and  0.,  equal  to  the 
annual  value  of  the  property,  and  duty  at  the  rate  of  8  per  cent,  is  charge- 
able, payable  by  eight  half-yearly  instalments,  conunencing  at  the  end  of 
a  year  &om  the  decease.  As  B.  has  no  power  to  dispose  by  will  of  the 
property,  only  the  first  instalment  is  payable  and  the  others  lapse.  In  the 
case  of  0.  no  instalments  become  due  in  his  lifetime,  but  if  he  was  com- 
petent to  dispose  by  will  of  the  continuing  interest  in  such  property,  in 
such  case  the  duty  would  be  a  continuing  charge  upon  the  property  and 
payable  by  the  next  owner :  (s.  21.) 

Q. — ^What  do  you  understand  by  the  doctrine  of  estoppel  ?  and  can  it 
arise  under  a  deed  poll  ? 

A. — ^Estoppel  we  have  already  defined  ante,  p.  11.  It  can  arise  under  a 
deed  poll :  (Co.  Lit.  352  b.)  But  a  deed  poll  is  but  of  one  part,  and  will 
be  expounded  to  be  the  sole  deed  of  the  party  making  it,  and  the  words 
therein  contained  will  be  construed  to  be  binding  on  him  only,  and  there, 
fore  cannot  create  an  estoppel  in  point  of  estate :  (1  Hughes*  Pract.  Sales, 
188,  2nd  edit.) 

Q. — ^Will  the  doctrine  of  estoppel  prevent  a  deed  from  being  impeadh- 
able  for  fraud  or  illegality? 

A, — ^No ;  although  in  general  the  parties  to  a  deed  are  estopped  from 
contradicting  it,  an  exception  is  allowed  in  the  cases  given  on  grounds  of 
public  poUcy :  (2  St.  0. 108,  8th  edit.) 

Q. — ^What  ad  valorem  duty  attaches  on  a  conyeyance,  a  mortgage,  and 
a  settlement  ? 

A, — On  conveyances  ad  valorem  duty  is  paid  at  the  rate  of  10«.  for 
every  100/.  and  2s.  6^^.  for  every  25/.  up  to  800/.,  and  if  the  consideration 
is  over  800/.  then  5^.  for  every  fractional  part  of  50/.  On  a  mortgage  the 
rate  is  only  2a.  6d.  per  100/.,  and  if  the  consideration  exceed  300/.,  2«.  6c/. 
on  every  fractional  part  of  100/.     Settlements  of  personal  property  (other 

y  2 
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than  settlement  for  bond  fide  pecuniary  consideration)  are  chargeable  with 
ad  valorem  duty  at  the  rate  of  55.  per  100/.,  and,  if  the  amount  settled 
exceed  100/.,  also  on  every  fractional  part  of  100/. :  (33  &  34  Vict, 
c.  97 ;  46  &  47  Vict,  c  55  s.  15.) 

Q. — ^What  stamp  duty  is  payable  on  each  of  the  following  instru* 
ments:— (1)  A  conveyance  in  consideration  of  500/.,  of  the  equity  of 
redemption  of  land  whioh  is  subject  to  a  mortgage  for  950/.  (2)  Articles 
of  partnership  not  executed  under  seal.  (3)  A  deed  of  covenant  for 
production  of  title  deeds. 

A. — (1)  The  stamp  duty  is  payable  on  the  whole  of  the  consideration 
money  1450/.  and  would  therefot'e  amount  to  7/.  55.  (2)  A  6c/.  stamp. 
(3)  An  ordinary  deed  stamp  of  lOs. :  (33  &  34  Vict.  c.  97.) 

Q. — ^A.  effects  a  policy  of  insurance  on  his  life  for  10,000/.,  and  im- 
mediately settles  it  in  favour  of  his  wife  and  children,  but  enters  into  no 
covenant  for  payment  of  future  premiums.  How  would  you  stamp  the 
settlement  ? 

A, — ^By  sect.  124  .of  33  &  34  Vict.  c.  97»  in  such  case  the  ad  valorem 
duty  bs.  per  oent.  is  to  be  charged  only  on  the  value  of  the  policy  at  the 
date  of  the  instrument. 

Q. — ^In  cases  of  doubt  as  to  the  proper  stamp  to  be  put  on  a  deed, 
what  course  would  you  recommend  to  be  adopted  for  your  client's 
security  ? 

A, — I  should  advise  him  to  take  the  deed  to  the  Commissioners  of 
Inland  Bevenue,  and  they  will  assess  the  stamp  duty  which  in  their 
judgment  is  chargeable,  and,  upon  payment  of  that  amount,  the  com- 
missioners are  to  impress  upon  such  instrument  an  adjudication  stamp. 
And  every  deed  so  stamped  is  to  be  receivable  in  evidence,  notwith- 
standing any  objection  as  to  the  InsuflSciency  of  the  stamp;  to  this 
there  are  some  exceptions :  (see  33  &  34  Vict.  c.  97,  s.  18 ;  Sug.  Oona 
V.  424.) 

Q. — Is  there  any  necessity  to  state  in  a  deed  all  the  facts  and  dxoom- 
stances  affecting  its  liability  to  duty,  and  woold  any  penalty  attach  to  the 
omission  of  any  of  such  particulars  ? 

^._By  33  &  34  Vict.  c.  97,  s.  10,  if  this  be  omitted  to  be  done  with 
the  intent  to  defraud  the  Grown,  a  penalty  of  10/.  attaches  to  any 
one  executing  the  instrument,  or  employed  or  concerned  in  the  prepara- 
tion of  it. 

Q.— Tour  client  has  purchased  a  freehold  estate  with  the  timber  upon 
it,  and  the  furniture  and  fixtures  of  the  mansion ;  and  on  the  completion 
of  the  purchase,  interest  on  the  purchase-money  is  payable  by  him.  Does 
the  ad  valorem  duty  on  conveyances  attach  to  the  whole  of  tiie  purchase- 
money  and  interest,  or  to  what  part  of  it  ? 

A, — ^The  amount  payable  for  the  standing  timber  and  fixtures,  being 
parts  of  the  inheritance,  must  be  included  in  the  consideration,  and  the 
(td  valorem  duty  paid  thereon.  And  if  for  any  reason  the  furniture  be 
assigned  by  deed,  ad  valorem  duty  attaches,  and  its  price  must  be  stated : 
the  furniture,  however,  may  pass  by  mere  delivery,  and  receipts  may  be 
given  for  it,  and  its  price.  Ad  valorem  duty  will  not  be  payable  on  the 
interest :  (see  Sug.  Gone.  V.  424  et  seq.) 
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Q. — ^Explain  the  principle  and  process  of  the  redemption  of  the 
land-tax. 

A, — ^The  principle  now  is  to  enable  the  owner  of  the  land,  and  him 
only,  to  purchase  the  land-tax  and  keep  it  alive  as  a  charge  of  which 
he  may  avail  himself,  and  not  to  extinguish  the  tax.  The  process  is 
to  apply  to  the  clerk  of  the  Land  Tax  Commissioners,  who  supplies  all  the 
necessary  forms,  gives  directions  as  to  the  payment  of  the  money,  and 
when  this  is  done,  the  contract  is  finally  delivered  to  the  buyer  properly 
executed:  (see  fully  42  Geo.  3,  c.  116;  17  Vict.  oc.  74,  117;  19  &  20 
Vict.  c.  80,  B.  3.) 

Q. — ^Mention  by  whom,  and  at  whose  expense,  the  following  deeds  and 
documents  are  usually  prepared : 

1.  Marriage  settlement. 

2.  Conveyance  of  land,  by  way  of  sale. 

3.  Mortgage. 

4.  Beconveyance  when  the  mortgage  has  been  paid  off. 

5.  Oonditional  surrender  or  covenant  to  make  it. 

6.  Release  to  trustees  on  winding-up  of  a  trust,  when  special  circum- 
stances render  a  release  proper. 

7.  Bond  of  indemnity. 

A, — 1.  The  intended  wife's  solicitor  usually  prepares  the  settlement, 
which  was,  previous  to  33  &  34  Vict.  c.  93,  paid  for  by  the  intended 
husband  (Helps  v.  Claytan,  11  L.  T.  Bep.  N.  S.  476),  and  this,  since 
37  &  38  Vict.  c.  50,  s.  5,  would  still  be  so. 

2.  The  purchaser's  solicitor  prepares  his  conveyance  at  the  purchaser's 
expense. 

3.  The  mortgagee's  solicitor  the  mortgage  at  the  mortgagor's  expense. 

4.  The  mortgagor's  solicitor  the  reconveyance  at  his  client's  expense. 

5.  The  conditional  surrender  by  the  steward  or  mortgagee's  solicitor, 
and  covenant  to  surrender  by  the  latter  at  the  mortgagor's  expense. 

6.  The  solicitor  for  the  trustee  prepares  the  release  at  the  expense  of 
the  estate.  But  it  must  be  remarked  that  the  trustee  cannot  insist  upon 
a  release  under  seaL 

7.  The  bond,  if  given  by  vendor  on  account  of  defect  of  title,  is  at  his 
expense:  (see  Hughes'  Oonv.  182,  331,  443,  569,  656,  710,  &c.) 

Q. — ^What  instruments  can  be  stamped  after  they  are  executed,  and 
upon  what  terms  I 

il.— Agreements  may  be  stamped  within  fourteen  days  (except  agree- 
ments for  letting  furnished  houses,  not  exceeding  one  year,  which  must 
be  stamped  before  execution),  and  deeds  within  two  months,  of  their 
date  free  from  penalty.  Pohcies  of  insurance  (fire  and  life)  within  one 
month  of  execution. 

By  33  &  34  Vict.  c.  97,  s.  15,  any  unstamped  or  insu£Sciently  stamped 
instrument  may  be  stamped  after  the  execution  thereof  on  payment  of 
the  unpaid  duty  and  a  penalty  of  10/.,  and  also  by  way  of  further  penalty 
where  the  unpaid  duty  exceeds  10/.  of  interest  on  such  duty,  at  the  rate 
of  5/.  per  cent,  per  annum,  not  exceeding  the  unpaid  duty.  Provided  as 
follows :  (a)  Any  unstamped  or  insufficiently  stamped  instrument  which 
has  been  first  executed  at  any  time  out  of  the  United  Kingdom  may  be 
stamped  at  any  time  within  two  months  after  it  has  been  first  received  in 


826   OONVBTANCING,  AND  LAW  OF  REAL  AND  FEB80NAL  PBOPEBTY. 

the  United  Kingdom  on  payment  of  the  unpaid  duty  only :  {b)  the  Oom- 
missioners  (of  Laland  Bevenue)  may,  if  they  think  fit,  at  any  time  within 
twelve  months  after  the  first  execution  of  any  instrument,  remit  the 
penalty  or  penalties,  or  any  parb  thereof. 

Q.— (Hve  a  sketch  of  the  ordinary  charges  of  a  solicitor  for  a  purchase 
of  a  freehold  estate,  from  the  time  of  the  purchase  to  the  completion  of 
the  conveyance. 

A. — The  following  is  a  sketch  on  a  small  purchase,  where  the  solicitor 
elects  in  writing,  pursuant  to  44  &  45  Vict.  c.  44,  to  charge  on  the  old 
system  as  altered  by  Schedule  11.  of  this  Act ;  if  he  does  not  so  elect,  the 

charges  will  be  according  to  Schedule  I.  thereof. 

£  9.  d. 
Attending  yon  t?hen  yoa  informed  me  yon  had  purchased  a  plot  of  land  afl 

Camden  Town,  and  produced  partionlars  and  conditions  of  sale,  and>  0  10  0 

instructed  me  to  act  for  you  in  the  matter        ) 

Perusing  particulars  and  conditions  of  sale  (or  Is,  per  folio)         0    6  8 

Writing  vendor's  solicitors  for  abstract          0    8  6 

Perusing  abstract,  6  brief  sheets         0  13  4 

Writing  vendor's  solicitors  for  appointment  to  examine  abstract  with  deeds  0    3  6 

Attending  with  clerk  to  compare  deeds  with  abstract ;  engaged  two  hours  1  10  0 

Drawing  requisitions  on  title,  fo.  13 16  0 

Fair  copy  thereof          ...         ...         ...         ...         ...         •..         ...        •••  0    4  4 

Attending  to  deliver  same 0  10  0 

Perusing  vendor's  replies         0    6  8 

Instructions  for  conyeyance      •        0    6  8 

Drawing  same,  fo.  25 2  10  0 

Fair  copy  for  perusal    ...        ...        ...        ...        ...        ...        ...        ...  0    8  4 

Writing  vendor's  soUciton,  with  draft  for  their  approval 0    5  0 

Engrossing  conveyance 0  16  8 

Attending  to  stamp 0  10  0 

Paid  duty  and  parchment        ...        ...        ...        •••        ...        ... 

Writing  for  appointment  to  complete 0    3  6 

Writing  you  for  purchase-money        0    3  6 

Searchmgfor  judgment  and /!t«p0}u/efu,  Crown  debts,  d» 0  10  0 

Paid  for  certificate  of  search 0    5  0 

Attending  searching  Middlesex  registry  (if  necessary)        0  13  4 

Paid  search        ..•        ...        ...        ...        ...        ...        ...        ...        ...  0    2  6 

Attending  completion  and  attesting  execution  of  deed        ...  013  4 

Xj6tterS|  qbc,        ...        ...        ...        ...        ...        ...        ...        ...        ...  u5u 

The  usual  charges  for  registration  if  in  Middlesex  or  Yorkshire  should  be  added. 
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Question, — Gould  hereditaments  in  former  times  be  conveyed  to  another 
without  writing  ?  and  if  so,  how  ?  Are  any  such  modes  of  conveyance 
still  in  existence  ?  and  if  not^  explain  why. 

Answer, — Previous  to  the  Statute  of  Frauds,  29  Oar.  2,  c.  8,  corporeal 
hereditaments  could  be  conveyed  without  writing  by  feo£Pment,  followed 
by  livery  of  seisin ;  that  Act,  however,  by  sect.  1,  required,  inter  alia,  all 
estates  in  lands,  &c.,  created  by  livery  of  seisin  only  or  by  grant  to  be  in 
writing,  and  signed  by  the  party  creating  the  same,  or  their  agents  law- 
fully authorised,  otherwise  they  would  have  the  force  of  estates  at  will 
only(Wm8.  B.  P.  154,  13th  edit.);  and  where  the  Statute  of  Frauds 
required  writing,  the  8  &  9  Vict.  c.  106,  now  requires  a  deed. 
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Q. — By  what  means  are  the  respective  speoies  of  property  usually  con- 
veyed and  transferred. 

A. — ^Freeholds  are  usually  conveyed  by  deed  of  grant  under  tlie  8  &  9 
Vict.  c.  106,  8.  2 ;  copyholds  pass  by  surrender  and  admittance  ;  lease- 
holds by  assignment ;  and  personal  chattels  by  mere  delivery,  (a) 

Q. — ^What  conveyances  take  effect  by  force  of  the  Statute  of  Uses,  and 
what  by  the  Common  Law  ? 

A, — ^Those  which  take  effect  by  force  of  the  Statute  of  Uses  are  the 
following ;  Bargain  and  sale ;  Covenant  to  stand  seised :  Appointment  in 
exercise  of  a  power  concerning  uses.  Those  which  do  so  by  the  Common 
Law  are  these:  Feoffment;  Grant;  Gift;  Lease;  Exchange;  Partition; 
Belease ;  Confirmation ;  Surrender ;  Assignment ;  Under-lease ;  Defeasance. 
Besides  these  modes  of  conveyance,  there  are  some  which  operate  partly 
by  virtue  of  the  Statute  of  Uses,  and  partly  by  virtue  of  the  Common 
Law ;  such  are  these :  Feoffment  to  uses ;  Grant  to  uses ;  Statutory 
release:  (see  St.  0.  vol.  1.) 

Q. — What  are  the  four  kinds  of  common  assurances  enumerated  by 
Blackstone  and  other  text  writers  ?     Give  an  example  of  each. 

A, — 1.  By  matter  in  pais,  or  deed ;  which  is  an  assurance  transacted 
between  two  or  more  private  persons  in  pais,  in  the  country;  that  is 
(according  to  old  common  law)  upon  the  very  spot  to  be  transferred. 
2.  By  matter  of  record,  or  an  assurance  transacted  only  in  the  King's 
pablic  courts  of  record.  3.  By  special  custom,  obtaining  in  some  parti- 
cular places,  and  relating  only  to  some  particular  species  of  property. 
Which  three  are  such  as  to  take  effect  during  the  life  of  the  party  con- 
veying or  assuring.  4.  The  fourth  takes  no  effect  till  after  his  death ; 
and  i^t  is  by  devise,  contained  in  his  last  will  and  testament :  (2  Black- 
stone's  Com.  294,  9Ui  edit.) 

Q. — State  the  common  form  of  assurance  before  the  Statute  of  Uses. 
A, — ^Before  this  statute  a  feoffment  with  livery   of   seisin   was  the 
common  form  of  assurance  :  (see  Will.  B.  P.  157,  Idth  edit.) 

Q. — ^What  is  a  feoffment,  and  is  there  anjrthing,  and  if  so  what,  essential 
to  perfect  it  ? 


(a)  By4he  25  &  26  Vict,  c  53  (Land  Registry  Act),  howeyer,  freeholdB  and  certain 
leaseholds  of  freehold  might  be  registered,  and  an  indefeasible  title  obtained,  in  which 
case  they  may  be  conveyed  or  dealt  with : 

1.  By  a  statntory  disposition  in  the  forms  prescribed  by  this  Act. 

2.  By  indorsement  on  the  land  certificate. 

3.  By  any  deed  or  instrument  by  which  sach  land  if  not  registered  might  be  con- 
veyed or  dealt  with  i  (see  sects.  68,  67,  71-8 ;  Ayrton's  L.  T.  Act,  112.) 

But  although  registered  land  may  be  transferred  by  an  ordinary  deed  as  heretofore, 
yet  it  is  provided  that  no  unregistered  estate  or  interest,  &c.,  "  for  the  registration 
whereof  provision  is  made  by  this  Act,  shall  prevail  against  the  title  of  any  subse- 
quent purchaser  for  value,  dulv  registered  :*'  (see  sect.  74.) 

And  if  land  on  the  register  be  conveyed  by  any  deed,  it  or  a  (printed)  copy  must  be 
sent  to  the  registrar,  and  be  entered  on  the  record,  and  the  two  comparea ;  and  the 
original  is  to  &  stamped  or  indorsed,  so  as  to  give  notice  of  the  registration :  (sects. 
32,  75,  86,  and  rule  34),  but  no  fresh  registration  of  land  under  this  Act  can  now  be 
made.  By  38  &  39  Vict  c.  87  (Land  Transfer  Act,  1875),  freeholds  and  leaseholds, 
with  twenty-one  years  to  run,  or  for  life  or  lives,  may  be  registered,  and  then  oon* 
veyed  by  the  terms  prescribed  by  the  rules  under  the  Act. 
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A. — ^A  feoffment  is  properly  a  conyeyance  in  fee,  and  yet  it  is  im- 
properly called  a  feoffment  where  an  estate  of  freehold  only  passes :  (Co. 
Lit.  9.)  To  perfect  it,  it  must  be  accompanied  by  a  forxnal  delivery  of 
possession,  caUed  livery  of  seisin :  (Oo.  lit.  48  a;  WilL  B.  P.  142  €f  seq., 
13th  edit.) 

Q. — ^What  was  livery  of  seisin  ?  How  many  kinds  of  livery  were  there  ? 
and  of  what  property  could  liveiy  be  made  ? 

A, — ^It  was  the  formal  delivery  of  the  possession  of  property  necessary 
to  complete  its  transfer  by  feoffment.  There  were  two  kinds  of  livery- 
livery  in  deed  and  livery  in  law.  It  only  applied  to  corporeal  heredita- 
ments :  (see  Wms.  B.  P.  142,  13th  edit.) 

Q. — What  is  the  consequence  of  the  omission  of  the  indorsement  of 
the  livery  of  seisin  on  a  feoffment?  And  will  the  omission  of  this 
indorsement  be  cured  by  lapse  of  time  ? 

A. — The  consequence  is  that  the  feoffee  may  afterwards  be  called  upon 
to  prove  that  livery  of  seisin  was  actually  given  to  him.  But  courts  of 
law* and  equity  will  presume  livery  of  seisin  to  have  been  given  though 
not  indorsed  on  the  deed,  where  possession  has  gone  according  to  the 
feoffment  for  a  length  of  time  :  (2  Sm.  Gomp.  674,  4th  edit.) 

Q. — ^Why  is  a  feoffment  no  longer  a  necessary  form  of  assurance? 

A. — Because  after  the  passing  of  the  Statute  of  Uses  the  necessity  of 
formal  delivery  of  possession  was  dispensed  with,  by  creating  a  term  of 
years  by  way  of  bargain  and  sale  under  the  Statute  of  Uses,  which  that 
statute  executed  into  actual  possession  in  the  lessee  without  entry,  who 
thereupon  became  capable  of  accepting  a  release  of  the  property ;  the  two 
instruments  forming,  in  point  of  fact,  but  one  assurance,  which  was  called 
a  lease  and  release.  This  mode  of  conveyance  continued  in  use  down  to 
the  year  1841,  when  an  Act  was  passed  for  rendering  a  release  as  effectual 
for  the  conveyance  of  freehold  estates,  as  a  lease  and  release  by  the  same 
parties.  And  now,  by  the  8  &  9  Vict.  c.  106,  a  deed  of  grant  is  alone 
sufficient  for  the  conveyance  of  all  coi*poreal  hereditaments :  (see  Will. 
B.  P.  ch.  9 ;  see  also  25  &  26  Vict.  c.  53.) 

Q. — An  Act  of  1845  enacts  that  all  corporeal  tenements  and  heredita- 
ments  shall,  as  regards  the  conveyance  of  the  immediate  freehold  thereof, 
be  held  to  lie  in  grant  as  well  as  in  livery.  State  the  meaning  and  effect 
of  this  enactment. 

A. — ^Before  this  Act  an  estate  in  possession  in  corporeal  hereditaments 
could  not  have  been  conveyed  by  deed  of  grant,  as  they  were  said  to  lie  in 
livery  only ;  but,  for  the  purpose  of  simplifying  their  transfer,  they  may 
now  be  conveyed  by  deed  of  grant  only :  (Will.  B.  P.  241,  13th  edit.) 

Q. — Is  there  any  custom  which  enables  an  infant  to  convey,  by  any  and 
what  form  of  assurance  ? 

A. — By  the  custom  of  gavelkind,  every  tenant  of  an  estate  of  freehold 
(except,  of  course,  an  estate  tail)  is  able,  at  the  early  age  of  fifteen  years, 
to  dispose  of  his  estate  by  feoffment :  (Will.  B.  P.  148, 13th  edit. ;  8  dS  9 
Vict.  c.  106,  si  13.) 

Q. — In  what  case  prior  to  the  Act  8  &  9  Vict.  c.  106  (An  Act  to 
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amend  tHe  Law  of  Beal  Property)  was  a  feoffment  a  necessary  form  of 
conveyance  ? 

A, — ^Either  by  an  infant  in  gavelkind  to  convey,  or,  if  you  wished  to 
acquire  a  tortious  fee,  a  feoffment  was  the  necessary  assurance ;  but  since 
the  above  Act  a  feoffment  has  no  longer  any  tortious  operation :  (Hughes' 
Oonv.  189.)  (a) 

Q. — ^What  is  a  deed  ?  and  what  are  its  requisites  ? 

A. — A  deed  is  a  written  instrument  under  seal.  The  requisites  are  : — 
1.  That  the  parties  are  able  to  contract ;  2.  That  the  deed  be  written  or 
printed  {b)  on  paper  or  parchment ;  3.  That  the  matter  be  legally  and 
orderly  set  forth ;  4.  That  the  party  whose  deed  it  is  seal  and  deliver  it, 
and  in  most  cases  sign  it  also ;  5.  And,  though  not  absolutely  necessary 
except  where  the  deed  is  executed  pursuant  to  a  power,  that  the  deed  be 
executed  in  the  presence  of  witnesses,  who  shall  attest  the  execution. 
Beading  is  also  a  requisite,  if  required :  (1  St.  0.  chap.  16.) 

Q.— May  a  deed  be  altered  to  any  and  what  extent  after  execution  ? 

il.— It  was  formerly  held  that  any  alteration,  erasure,  or  addition,  made 
in  a  material  part  of  a  deed  after  its  execution,  even  though  made  by  a 
stranger,  would  render  it  void ;  but  it  has  now  been  decided  that  the 
filling  in  of  the  date  of  the  deed,  or  of  the  names  of  the  occupiers  of  the 
lands  conveyed,  or  any  such  addition,  if  consistent  with  the  purposes  of 
the  deed,  will  not  render  it  void  even  though  done  by  the  party  to  whom 
it  has  been  delivered  after  its  execution  :  (Aldous  v.  Cornwall,  L.  Bep.  8 
Q.  B.  573.)  If  an  estate  has  once  been  conveyed  by  it,  the  subsequent 
alteration,  destruction,  or  loss  of  the  deed  will  not  reconvey  the  estate, 
and  the  deed,  though  cancelled,  may  be  given  in  evidence  to  show  that 
the  estate  was  conveyed  by  it ;  but  after  the  deed  has  become  void, 
no  action  can  be  brought  upon  any  covenant  in  it :  (Will.  B.  P.  150. 
18th  edit.) 

Q. — How  may  a  deed  be  avoided  ? 

A, — From  what  has  been  already  stated  it  follows  that  if  the  deed 
wants  any  of  the  foregoing  requisites  it  is  void  ab  initio.  It  may,  how- 
ever, be  avoided  by  matter  ex  post  facto — 1,  by  alteration  in  a  material 
part  after  execution  without  being  re-executed ;  2,  by  breaking  or  defacing 
the  seal ;  3,  by  cancellation  :  (1  8t.  G.  494,  8th  edit.) 

Q. — State  concisely  the  several  parts  of  the  ordinary  form  of  convey- 
ance of  freeholds. 

il.— They  are  the  following :  1.  The  date.  2.  The  parties.  8.  The 
recitals.  4.  The  testatum.  5.  The  parcels.  6.  The  habendum.  Oove- 
nants  for  title  are  now  implied,  see  ante,  p.  807.     The  deed  also  must  be 

(a)  Althongh  feoffmente  were  used  in  conveyances  by  corporations,  it  was  nnd^r 
sn  erroneoos  notion,  that  as  corporations  conld  not  be  seised  to  the  nse  of  others  they 
could  not  convey  by  deed  operating  under  the  Statute  of  Usest  therefore  either  a 
feoffment  of  a  common  law  lease  perfected  by  entry  and  followed  by  a  release  was 
used.  A  feoffment  was  also  used  to  save  the  stamp  daty  of  a  lease  for  a  year  until 
55  Glee.  Sf  0.  184 :  (see  Hoghes,  M  «t^.) 

(b")  For  the  purpose  of  registration  under  the  Lands  Registry  Act,  1862,  deeds  were 
to  be  printed  on  paper  or  parchment  of  such  sise  as  the  registrar  approved :  (25  is  26 
Viet  c.  5d»  s.  86,  rule  84.) 
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signed,  sealed,  and  delivered,  and  the  attestation  indorsed :  (Hughes*  Oonv. 
196  et  acq. ;  44  &  45  Vict.  c.  41,  ss.  7  and  55.) 

Q. — Bemodel  the  following  heads  of  a  deed,  making  it  as  concise  as 
possible,  in  accordance  with  the  Conveyancing  Act,  1881.  Parties,  A.  of 
the  first  parfc,  B.  of  the  second  part,  Witnesseth  that  in  consideration,  &c. 
(the  receipt,  &c.),  the  said  A.  doth  hereby  grant  and  convey  nnto  the 
said  B.,  his  heirs  and  assigns,  all  that  messuage,  te.,  together  with  all 
buildings,  &e.,  and  all  the  estate,  &c.,  to  hold  unto  the  said  B.,  his  heirs 
and  assigns,  to  the  use  of  the  said  B.,  his  heirs  and  assigns  for  ever. 
Covenants  by  A.  for  himself,  his  heirs,  executors,  and  administrators,  with 
B.,  his  heirs  and  assigns,  for  good  right  to  convey,  for  quiet  enjoyment, 
free  from  incumbrances,  and  for  further  assurance,  and  for  production  of 
deeds  mentioned  in  schedule.  Covenant  by  B.  for  himself,  his  heirs, 
executors,  and  administrators,  with  A.,  his  heirs  and  assigns,  not  to  use  the 
house  for  purposes  of  trade. 

A. — ^Parries,  A.  of  the  first  part,  B.  of  the  second  part,  Witnesseth  that 
in  consideration,  &c.  (the  receipt,  &c.),  the  said  A.,  as  beneficial  owner, 
doth  hereby  convey  unto  the  said  B.  all  that,  &c.,  to  hold  unto  and  to  the 
use  of  the  said  B.  in  fee  simple.  Acknowledgment  by  A.  of  B.*s  right  to 
production  of  deeds  mentioned  in  the  schedule.  Covenant  by  B.  with  A. 
not  to  use  house  for  purposes  of  trade. 

Q. — ^Draw  a  conveyance  in  fee  from  A.  to  B.  for  valuable  consideration 
in  the  simplest  possible  form,  without  recitals,  and  omitting  descriptions 
of  parties  and  parcels. 

A, — This  indenture  made  the  day  of  between  A.  of 

the  one  part  and  B.  of  the  other  part,  Witnesseth  that  in  consideration  of 
I.  to  the  said  A.  paid  by  the  said  B.,  on  or  before  the  execution 
of  these  presents  (the  receipt  whereof  the  said  A.  hereby  acknowledges), 
the  said  A.,  as  beneficial  owner,  hereby  conveys  unto  the  said  B.  all, 
&c.,  to  hold  the  same  unto  and  to  the  use  of  the  said  B.  in  fee  simple  (or 
fee  taU).  In  witness  whereof  the  parties  hereto  have  hereunto  set  their 
hands  and  seals  the  day  and  year  just  above  written.  Signed,  sealed,  and 
delivered  by  the  said  A.  in  the  presence  of 

Q. — Qive  the  shortest  possible  form  of  an  effective  conveyance  of  field 
A.  £rom  B.,  tenant  therefore  in  fee  simple,  to  C,  on  the  purchase  thereof  by 
the  latter  for  1000/. 

A, — ^The  form  below  given  in  the  schedule  of  the  Act  25  &  26  Vict, 
c.  58,  for  the  transfer  of  land  registered  under  that  Act,  is  the  shortest 
possible. 

Dated  this  day  of  1876. 

I.,  A.  B.,  of,  &c.,  in  consideration  of  lOOOZ.  paid  to  me,  grant  to  0., 
&c,,  and  his  heirs  for  ever,  all  that  field  A.  in  the  parish  of  ,  and 

county  of 

Signed  and  sealed  by  B. 
Witness  (a  solicitor  or  certified  conveyancer), 

The  form  given  under  the  Land  Transfer  Act,  1875,  is  as  follows  : 

The  Land  Transfer  Act,  1875. 
No.  Office  of  Land  Begistry. 

L,  A.  B.,  the  registered  proprietor  of  the  freehold  land,  enter^  in  the 
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register  under  the  above  number,  in  consideration  of  /.  paid  to 

me,  transfer  such  land  to  0.  D.,  of,  &c. 

Dated  the  day  of  ,  1876. 

Signature. 
Witness,  X.  T.,  a  solicitor. 

Q. — ^Give  an  epitome  of  the  covenants  impHed  in  a  conveyance  of  free- 
holds made  in  the  following  terms :— ''  This  indenture,  &c.,  witnesseth 
that  in  consideration,  &c.,  A.  and  B.,  as  beneficial  owners,  do  and  also  each 
of  them  as  beneficial  owner  and  by  the  directibn  of  the  other  of  them 
directing  as  beneficial  owner,  doth  hereby  convey,  &c." 

A. — Aa  a.  and  B.  both  convey  as  beneficial  owners  the  usual  covenants 
for  title  by  them  jointly  and  severally  will  be  implied,  viz.,  right 
to  convey,  quiet  enjoyment,  freedom  from  incumbrances,  and  further 
assurance,  and  the  effect  of  the  words  '*  by  the  direction  of  the  other  of 
them  directing,  &c.,"  will  only  be  to  imply  the  same  covenants  by  each 
of  them  over  again  :  (44  &  45  Vict.  c.  41,  s.  7  (1)  (2).) 

Q. — Give  the  usual  form  of  a  conveyance  to  uses  to  bar  dower. 

A, — ^Date ;  parties :  [vendor)  of  1st  part,  {purchaser)  of  2nd  part, 
{dower  trustee)  of  drd  part.  Becital  of  contract  of  sale.  Testatum 
whereby  in  consideration  of  purchase  money  the  {vendor)  doth  grant 
unto  {purchaser)  and  his  heirs,  all,  &c.,  together,  &c,  to  hold  unto  said 
{purchaser)  and  his  heirs  to  such  uses,  &c.,  as  he  should  appoint,  and  in 
default  of  appointment  to  the  use  of  {purchaser)  for  life  without  impeach- 
ment of  waste,  and  after  determination  of  that  estate  by  any  means  in 
his  lifetime,  to  the  use  of  {dower  trustee)  and  his  heirs  during  life  of 
{purchaser)  in  trust  for  {purchaser),  and  after  determination  of  that  estate 
to  {purchaser)  and  his  heirs.  Declaration  against  dower :  (a)  (Covenants 
now  implied.) 

Q, — Gtive  the  covenants  from  a  vendor  to  a  purchaser,  and  vice  versd,  of 
leasehold  estate. 

^.«— The  following  are  now  implied  on  the  part  of  a  vendor  assigning  as 
beneficial  owner :  That  the  lease  is  valid ;  that  all  outgoings,  such  as  rents 
and  taxes,  have  been  paid,  and  all  covenants  and  conditions  performed ; 
that  the  vendor  has  good  right  to  assign,  for  quiet  enjoyment,  free  from 
incumbrances,  and  for  further  assurance:  (44  &  45  Vict.  c.  41,  s.  7.) 
The  covenants  on  the  part  of  the  purchaser  are,  to  pay  rent,  and 
perform  the  covenants  reserved  and  contained  in  the  lease,  and  to 
save  the  assignor  harmless  therefrom :  (see  2  Prid.  Gonv.  87,  &c., 
9th  edit.) 

Q.-^What  is  a  deed  of  partition,  and  by  whom  made  ? 

A.-^A  deed  of  partition  is  a  private  arrangement  whereby  joint  tenants^ 
tenants  in  common,  and  coparceners,  agree  to  a  division  of  lands  or 
tenements :  (Will.  B.  P.  105, 189,  &c.,  18th  edit.) 

Q. — ^Is  it  necessary  to  the  validity  of  a  deed  that  it  should  in  any  and 
what  oaaea  be  read  to  the  parties  ? 
ii,— It  is  necessary  that  a  deed  should  be  read  whenever  any  of  the 


(a)  To  prevont  the  necessity  of  proTing  date  of  marriage  on  a  sabsequent  sale. 
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parties  desire  it ;  and  if  this  be  not  done  it  is  void  as  to  him :  (1  St.  0. 
489,  8th  edit.)  So  also  in  case  of  a  blind  man  it  should  be  read  over,  and 
this  should  be  stated  in  the  attestation. 

Q. — ^What  is  the  nature  of  a  bargain  and  sale :  and  what  is  neoessaiy 
to  perfect  it  ? 

A. — ^It  is  a  oonyeyance  by  deed  or  other  instrument  in  writing,  (a) 
operating  under  the  Statute  of  Uses,  and  founded  on  a  pecuniary  con- 
sideration, adopted  when^one  person  wishes  to  convey  land  in  possession, 
vested  remainder,  or  reversion,  to  another  without  livery  of  seisin.  It  is, 
if  of  freehold,  perfected  by  enrolment :  (1  St.  G.  533,  535,  and  note,  8th 
edit.) 

Q. — State  shortly  the  principles  upon  which  a  conveyance  by  lease  and 
release  had  effect. 

^."-The  lease  for  a  year  was  made  by  bargain  and  sale,  and  as  any 
pecuniary  payment,  however  small,  was  considered  sufficient  to  raise  a  use. 
the  purchaser  became  in  law  at  once  possessed  under  the  Statute  of  Uses  of 
an  estate  in  the  land  for  the  term  of  one  year,  as  if  he  had  actually  entered 
under  the  lease.  The  vendor  had  then  merely  to  release  to  him  and  his 
heirs  all  his  (vendor's)  estate  and  interest  in  the  premises,  and  the 
purchaser  became  at  once  seised  of  the  lands  for  an  estate  in  fee  simple : 
(see  Wm.  B.  P.  184, 13th  edit.) 

Q. — ^What  was  the  Statute  of  Enrolments  by  which  bargains  and  sales 
of  freehold  were  required  to  be  enrolled  at  Common  Law  ?  Explain  a 
bargain  and  sale,  a  lease  and  release,  and  how  corporeal  hereditaments  lie 
in  grant. 

A. — The  Statute  of  Enrolments  was  the  27  Hen.  8,  c.  16.  As  to  a 
bargain  and  sale,  and  lease  and  release,  see  suptxi.  By  8  &  9  Vict.  c.  106, 
it  was  provided  that  corporeal  hereditaments  should,  as  regards  the  con- 
veyance of  the  immediate  freehold  thereof,  be  deemed  to  lie  in  grant  as 
well  as  in  livery,  thus  doing  away  with  the  necessity  of  a  feoffment  with 
livery  of  seisin  for  conveyance  of  land,  and  making  an  ordinary  deed  of 
grant  sufficient :  (see  Will.  B.  P.) 

*  Q. — ^What  are  extraordinary  conveyances,  and  those  by  matter  of 
record? 

A. — They  are,  first,  private  Acts  of  Parliament ;  secondly,  royal  grants : 
(1  St.a  614,  8th  edit.) 

Q.-«>What  is  an  escrow  ? 

A, — ^When  a  deed  is  not  delivered  absolutely,  but  conditionally — 
that  is,  not  to  the  grantee  himself,  or  to  some  person  for  him,  but  to  a 
third  person  to  keep  it  until  something  is  done  by  the  grantee — it  is  said 
to  be  delivered  not  as  a  deed  but  as  an  escrow,  i.e.,  as  a  scrowl  or  writing, 
which  is  not  to  take  effect  until  the  condition  is  performed  when  it 
becomes  a  good  deed  :  (Holth.  L.  D.,  2nd  edit.) 

Q**— *What  is  a  defeasance  ? 


(o)  The  words  "other  instrument  in  writing**  are  nsed  beorase  a  iMUigain  and 
■ale  of  a  leasehold  interest  for  less  than  three  years,  where  a  rent  of  two-thirds 
of  the  impro?Sd  value  is  reserved,  need  not  be  by  deed  nor  enrolled :  (1  Steph.  np, 
in  naiis.) 
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A . — ^A  collateral  deed  made  at  the  same  time  with  some  other  principal 
deed  or  instrument,  and  containing  certain  conditions,  on  the  performance 
of  which  the  intentions  of  the  principal  deed  may  be  defeated  or  rendered 
null  and  void :  (1  Bt.  0.  526,  8th  edit.) 

Q.— What  are  the  objections  to  a  deed  of  exchange  as  a  mode  of 
conveyance  ? 

A, — ^The  objections  were  that  they  implied  a  warranty  of  title  whioh 
in  case  of  eviction  engendered  the  right  of  re-entry,  but  this  is  no 
longer  so :  (Hughes'  Pract.  Sales,  247,  2nd  edit. ;  8  &;  9  Vict.  c.  106,  s.  8, 
et  ante,  p.  305.) 

Q. — ^How  must  freehold  property  be  conveyed  by  a  corporation  ? 
A. — ^By  deed  under  their  corporate  seal :  (Hughes'  Pract.  Sales,  55, 
2nd  edit.  ;  and  see  ante,  p.  294.) 

Q. — ^To  vest  an  estate  in  fee  simple,  what  are  the  raquisite  words  in  the 
habendum  of  the  conveyance  ? 

^,— In  every  conveyance  (except  by  will)  of  a  fee  simple,  the  word 
heirs  was  necessary  to  be  used  as  a  word  of  limitation  to  mark  out  the 
estate ;  or,  in  case  of  a  corporation,  mccesaore :  (Will.  B.  P.  146,  13th 
edit.)  But  since  1881  the  words  "in  fee  simple  "  have  the  same  effect: 
(44  &  45  Vict.  c.  41,  s.  51.) 

Q. — ^If  a  purchase  deed  be  executed  under  a  power  of  attorney  from 
the  vendor,  in  whose  name  should  it  be  executed,  and  what  is  necessary 
for  the  purchaser  to  consider  f 

A, — The  deed  should  be  executed  in  the  name  of  the  vendor,  adding 
the  words  **  by  A.  B.,  his  attorney,"  unless  after  the  31st  December,  1881, 
it  authorises  the  holder  to  execute  in  his  own  name :  (44  &  45  Vict.  c.  41, 
B.  47.)  The  purchaser  should  satisfy  himself  that  the  vendor  is  living  at 
the  time  of  the  execution  by  the  attorney,  as  a  power  of  this  kind  expires 
at  the  death  of  the  principal,  unless  made  irrevocable  under  45  &  46  Vict, 
c.  39,  ss.  8,  9  :  (Bug.  Gone.  V.  420.) 

Q. — Qive  a  concise  form  in  substance  of  an  assignment  of  a  life  policy, 
on  sale  or  mortgage,  including  the*  necessary  power  of  attorney,  and  say  if 
any  further  act  is  necessary  to  give  it  effect. 

A. — ^If  the  form  given  by  the  30  &  31  Vict.  c.  144,  be  not  used,  they 
are :  1.  Date.  2.  Parties.  3.  Becital  of  Policy,  and  agreement  for  sale 
or  mortgage.  4.  Testatum  assigning  policy  on  payment  of  purchase  or 
mortgage  money,  and  receipt  of  same.  5.  Habendum.  6.  Covenants  by 
vendor  that  poUcy  is  in  fiUl  force ;  that  he  will  not  vitiate  policy  (other 
covenants  for  title  implied.) 

A  power  of  attorney  is  necessary  to  surrender  policy,  or  receive  a  cash 
bonus  during  its  continuance. 

If  it  be  a  mortgage,  a  proviso  for  redemption  most  be  added ;  also  a 
covenant  to  pay  premiums,  and  a  power  of  sale,  unless  44  &  45  Vict, 
c.  41,  be  relied  on. 

To  give  complete  effect  to  the  assignment,  notice  must  be  given  to  the 
assurance  office :  (30  &  31  Vict.  c.  144,  s.  3.) 

Q..^tate  shortly  the  usual  dauses  introduced  into  a  partnership 
deed. 
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A, — ^After  date,  &c.,  come  1,  Mutual  corenants  to  become  partners  in 
the  business,  for  the  term.  2.  Glauses  as  to  the  title  of  the  finn.  3.  The 
place  of  business.  4.  The  amount,  &c.,  of  capital.  5.  Who  are  to  be 
the  bankers  of  the  firm.  6.  As  to  payment  of  expenses.  7.  Keeping 
the  books.  8.  Partners  to  be  faithful  to  each  other.  9.  Neither  partner 
to  engage  in  any  other  trade.  10.  Nor  pledge  credit  of  firm  except  on 
partnership  account.  11.  Nor  become  security.  12.  To  determine  part- 
nership if  clauses  9,  10,  or  11  are  broken.  13.  As  to  taking  stock  and 
accounts.  14.  As  to  the  diyision  of  profits.  15.  Provisions  in  case  of 
death  of  either  before  end  of  term.  16.  Provision  as  to  winding-np  the 
business  at  the  end  or  determination  of  partnership.  17.  The  usual 
arbitration  clause,  &c. :  (see  2  Prid.  Oonv.  620,  9th  edit.) 

Q. — ^A.,  a  merchant  with  capital,  takes  B.  without  capital  into  part- 
nership. State  the  heads  as  to  term,  and  generally,  which  you  would 
recommend  for  a  partnership  deed. 

A. — See  preceding  answer.  As,  however,  the  capital  belongs  to  A.^  he 
should  have  interest  upon  it  before  any  division  of  profits.  It  would  also 
be  well  to  give  him  a  power  to  determine  the  partnership  on  such  notice 
as  might  be  agreed  upon,  and  in  case  of  B.'s  death,  the  whole  business 
should  belong  to  A.  But,  of  course,  these  provisions  vary  according  to 
circumstances. 

Q. — Upon  a  purchase  of  real  estate  for  partnership  purposes,  to  whom 
is  it  usual  to  have  the  conveyance  made,  and  why  ? 

A. — The  conveyance  should  be  made  to  the  partners,  their  heirs  and 
assigns  as  joint  tenants.  The  survivor  can  then  make  a  good  title  to  the 
premises,  though  in  equity  he  will  be  a  trustee  of  a  share  of  the  purchase 
money  for  the  representatives  of  the  deceased  partner.  When  property 
is  purchased  for  partnership  purposes,  it  is,  however,  often  usual  to  take 
the  conveyance  to  a  trustee,  to  the  intent  that  he  may  hold  the  property 
in  trust  for  the  partners  as  part  of  the  capital  of  the  partnership: 
(1  Prid.  Oonv.  200,  9th  edit.) 

Q. — ^A.,  B.,  and  0.  are  about  to  enter  into  partnership  :  A.  is  owner  in 
fee  simple  of  land  ;  B.  holds  a  lease  of  buildings ;  0.  is  the  owner  of  land 
in  copyhold  tenure— these  three'properties  are  to  form  part  of  the  partner- 
ship  property,  the  agreed  value  of  each  being  carried  to  the  credit  of  its 
owner  on  his  capital  account :  what  will  be  the  form  of  the  assurances 
which  should  be  executed  ? 

A. — ^A.  had  better  grant  his  freeholds  unto  and  to  the  use  of  a  tmstee, 
in  trust  for  the  partners,  their  heirs  and  assigns,  as  part  of  their  partner- 
ship property.  B.  in  like  manner  would  assign  his  leasehold  by  indorse- 
ment on  the  lease,  and  C.  would  enter  into  a  covenant  to  surrender  bis 
copyholds  to  the  trustee.  On  any  change  in  the  partnership  a  declaration 
of  trust  could  be  executed  by  the  trustee  declaring  the  rights  of  the 
partners. 

Q. — ^What  are  the  essentials  to  be  attended  to  on  the  execation  of 
deeds,  as  well  under  a  power  as  otherwise  ? 

A» — ^Where  a  deed  was  executed  under  a  power  formerly  the  terms  of 
the  power  must  have  been  strictly  followed.  But  by  the  22  &  23  Vict, 
c.  35,  a  deed  executed  in  the  presence  of,  and  attested  by,  two  witnesses. 
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&c.,  is,  SO  far  as  regards  the  ezecation  and  attestation,  a  valid  execution  of 
the  power,  notwithstanding  it  was  expressly  required  that  the  deed  should 
be  executed  or  attested  with  some  additional  or  other  form  of  execution  or 
attestation.  But  if  any  act  is  to  be  performed,  not  haying  reference  to 
the  mere  execution,  it  must  still  be  done :  (sect.  12.) 

It  is  absolutely  necessary  to  the  due  execution  of  a  deed  that  it  be 
sealed  and  delivered;  the  act  of  sealing  must  precede  the  delivery,  and 
although  signing  is  the  usual  practice,  it  is  not  essential  at  common  law 
to  the  execution  of  a  deed,  and  one  witness  is  sufiScient :  (see  1  St.  C. 
ch.  16.) 


ENROLMENT  AND  BEOISTBATION  OP  DEEDS,  &o.  (a) 

Queaticm. — ^Mention  the  provisions  of  the  statutes  now  in  force  in 
England  with  reference  to  the  registration  of  deeds  and  wills,  and  the 
places  to  which  they  extend. 

Answer. — ^By  the  Registry  Acts  (2  &  3  Anne,  c.  4,  s.  1 ;  5  Anne,  c.  18 ; 
6  Anne,  c.  35 ;  7  Anne,  c.  20  ;  and  8  Oeo.  2,  c.  6)  it  is  provided  that  all 
deeds  and  wills  concerning  lands,  &c.,  in  Middlesex  or  Yorkshire,  or  in 
the  town  and  county  of  ^ngston-upon-Hull,  shall  be  registered  in  offices 
established  for  that  purpose,  and  that  every  such  deed  or  will  shall  be 
adjudged  fraudulent  and  void  against  any  subsequent  purchasers  or  mort- 
gagees for  valuable  consideration,  unless  as  to  deeds,  a  memorial  of  them 
be  registered  before  the  registry  of  the  memorial  of  the  deed  or  convey- 
ance under  which  a  subsequent  purchaser  or  mortgagee  shall  claim  ;  and 
unless,  as  to  wills,  a  memorial  of  them  be  registered  within  six  months 
after  the  death  of  the  testator  djring  within  Oreat  Britain,  or  within  three 
years  after  his  or  her  death,  dying  on  the  sea  or  in  parts  beyond  the  seas : 
(see  Burt.  Oomp.  pi.  628 ;  and  see  now  25  &  26  Vict.  c.  53,  and  38  &  39 
Vict.  c.  57.) 

By  37  &  38  Vict.  c.  78>  b.  8,  if  the  will  has  not  been  registered  in 
proper  time,  an  assurance  by  the  devisee,  if  registered  before  one  by  the 
heir-at-law,  will  have  precedence. 

Q. — State  in  detail  the  requisites  for  the  registration  of  a  conveyance 
or  mortgage  in  Middlesex  or  Yorkshire. 

A. — ^The  memorial  must  contain  the  date  of  and  parties  to  the  deed, 
also  the  parcels  and  habendum,  and  the  attesting  witnesses  to  the  deed. 
It  must  be  under  the  hand  and  seal  of  either  the  grantor  or  grantee,  or 
bis  heirs,  executors,  or  administrators,  and  be  attested  by  two  witnesses, 
one  of  whom  must  have  attested  the  execution  of  the  deed ;  and  he  must 
provo  upon  oath  the  execution  of  the  deed  and  memorial :  (see  Sug.  Cone. 
V.  377,  &o.) 

Q.— What  lands  or  instruments  are  exempted  from  the  above-mentioned 
Begistxy  Acts? 

(a)  The  regifltFatioii  treated  of  in  this  chapter  has  no  reference  to  registration 
under  the  25  A  26  ^ot.  c.  63,  or  88  ft  39  Yiot.  c.  87.  And  we  mnet  add  that  the 
provisions'of  the  Acta  of  Anne  and  Gtoo.  2,  above  aet  out,  are  to  oeaae  to  be  applicable 
to  any  land  in  Middlesex  and  Yorkshire  whilst  the  land  is  npon  the  register  nnder 
the  provisioDB  of  the  above  Acts. 
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y/t^*    j/MK  Bot  exoee^ng 
A.—MUa  date,  f.-  ^^*      .^^  oocapation  go  along 

the  busiDeBB,  for  tb  ,.^-^  -^^I-^,  the  InnB  of  Court  and 

place,  of  buBbe^.  ■  '...^^-Zj-^^iOW 

the  bankers  of  t  '       .  •.-  ,^  J^  "^ 

the  books.    8.  '.  •'*'%  ^(>^^\^  "*■*  ****  memorial  of  a  deed 

to  engage  in  b  .    -':-*%ti^'''  g  f  ^!^1>  ""^  attested  by  one  of  the 

partnership  a  -  ,^;V  "         X/<^'%d^  »  granting  party,  or  can  the 

nenhip  if  i-  '  '"*  t  "^  '^.  '"^  which,  of  these  formalities  ? 

accoonts.  *'/^^  ^^  that  the  memorial  should  be  eiecated 

death  of  ^J^f^V--   w  "O^*'  *''^  ''^"^  ""^  *^  °^  ^'^^  grantor 

businesa  /|i/  >*  'ff'l^'  'tl^'*'?  ""*'  '"'^  "'^  *^^  witnesBes  who  attested 

arbitrs'  i-^usfl^iii^f^siaa  attest  the  memorial:  (Bug.  Cone. 

a.       '^'J'i"" 

j,^  yff  i3ai  a  deed  of  appointment  under  a  power  of  a 

rec  '-  ■"!  J»  -"ifi^  '^"^^^  ^  registared  or  not ! 

ii.''  iJid^  Lf  iiai  i'  should  be  registered,  unless  it  comes  within 
'  '*^t  *  ■*'*« 'Wted :  (8ng.  Cone.  V.  577 ;  Scrajton  v.  De  Quineey, 

'  ^^  dbi*'^  buying  an  estate  in  a  legister  oonnty,  with  notice  of 

'/i--'*^*i)nio<*  ""^  registered,  be  bound  by  tnch  incumbrance  ( 
nrtH''  '"'^  will  be  bonnd  by  it :  for  if  he  has  notice  he  has  got  all 

'  ^-''S^  »  "fp'j  •  (*■  '^- '  "'■) 

^     ti  dt'^  relate  to  estates  in  a  renter  county,  when  should  each 
i^-jT^j^tared,  and  what  would  be  the  consequence  from  delay  in 

df^'^1 

^'"^^Ai  n"  ^^^  ^^  limited  by  the  Begistiy  Acts  for  registering  deeds, 
'^  ihould  be  registared  immediately  after  execution  where  the  deeds 
fj*!  (d  estates  in  a  register  county ;  becaose,  if  a  subsequent  pnrohaaer 
'^grtgig^  for  valuable  consideration  register  first,  and  without  notice 
"f  tb^  prior  conveyance,  the  subsequent  purchaser  or  mortgagee  would 
f_T»il  <>'"  ^^^  ^^^  vendee  or  mortgagee :  (see  Sog.  Cone.  V.  577.) 

Q, — Is  the  non-registry  of  a  lease  cured  by  registering  an  assignment 
jn  which  the  lease  is  recited,  or  not  ? 

jj. — The  registering  of  the  assignment  in  which  the  lease  b  reuted  does 
Qot  cure  the  non-iegistry  of  the  lease :  (Sng.  Cone.  V.  578.) 

Q. — ^In  a  register  county,  where  the  vendor  of  real  eatate  is  both  hui- 
st-law  and  devisee,  is  it  material  that  tite  will  should  be  roistered,  and  is 
it  material  if  he  should  be  devisee  only  ? 

A. — If  the  vendor  is  both  heir-at-law  and  devisee,  re^stration  of  the 
will  is  immaterial ;  for,  if  he  sell  to  any  subsequent  purchaser,  it  mnat  be 
rither  in  the  character  of  heir-at-law  or  in  the  character  of  devisee.  If 
he  sdl  in  this  character,  the  second  purchaser  must  have  notice  of  the 
will ;  if  he  contract  in  that,  the  first  purchaser  has  already  procured  the 
legal  estate.     But  if  the  vendor  be  devisee  only,  the  will  should  be  r^is- 

(o)  The  sltj  of  LandMi  I*  not  within  tba  coimtr  of  Mlddlwi  lor  ragiitntiDS 
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iered :  (1  Sag.  V.  &  P.  550,  9th  edit. ;  see  37  &  38  Viot.  c.  78,  s.  8,  ante, 
p.  324,  if  the  will  is  not  registered  in  dae  time.) 

C2.^If  a  yendor  claim  leasehold  estate  in  a  register  county  as  executor 
or  legatee,  can  a  purchaser  from  him  insist  upon  the  will  being  registered 
in  either  case  ?    And  state  a  reason. 

A. — ^It  seems  dear  that,  if  the  yendor  of  leasehold  estate  is  either 
executor  or  legatee,  the  purchaser  need  not  insist  upon  the  will  being 
registered,  because  no  subsequent  purchaser  can  procure  a  title  without 
notice  of  the  will :  (see  1  Sug.  V.  k  "P.,  uhi  sup,) 

Q.— If  an  estate  lie  in  a  register  county,  is  a  purchaser  in  any  and  what 
cases  entitled  that  a  will  should  be  registered  ? 

il.^-lf  an  estate  Ue  in  a  register  county,  a  purchaser  from  a  devisee 
should  not  complete  his  contract  till  the  will  is  duly  registered,  unless  the 
▼endor  be  both  heir-at-law  and  devisee,  or  the  estate  is  leasehold  and  the 
seller  is  either  executor  or  legatee,  or  the  term  is  expired :  (see  37  &  38 
Vict.  0.  78,  mp, ;  see  Sug.,  ubi  sup.) 

Q. — ^What  kind  or  description  of  deeds  require  enrolment  to  give  them 
validity ;  and  within  what  period  from  their  date  and  execution  must  they 
be  enrolled  ? 

A. — ^A  bargain  and  sale  of  freehold  requires  enrolment  to  give  it 
validity,  which  enrolment  must  be  made  within  six  months  (which  means 
lunar  months)  from  the  date,  In  one  of  the  courts  of  record  at  Westminster, 
&c, :  (27  Hen.  8,  c.  16.)  A  disentailing  assurance  must  also  be  enrolled 
in  Ohanoery  within  six  calendar  months  after  execution :  (3  &  4  Will.  4, 
c.  74,  s.  41.)  So  conveyances  under  the  Statute  of  Mortmain  must  be 
enrolled  within  six  months  from  their  execution :  (9  (}eo.  2,  c.  3G.) 

Q. — ^What  would  be  the  consequence  of  the  omission  to  enrol  a  bargain 
and  sale  within  the  proper  time  ? 

A, — ^The  omission  to  enrol  the  deed  within  the  proper  time  will  render 
it  inoperative :  (2  Hughes'  Praot.  Sales,  159,  2nd  edit. ;  Hughes'  Oonv. 
189.) 

Q. — ^In  what  case  is  enrolment  essential  to  the  validity  of  a  grant  of  an 
annuity  for  life  or  lives  ? 

A. — ^It  is  now  no  longer  necessary  to  enrol  them  m  any  case,  as  the 
17  ^  18  Vict.  c.  90,  repealed  the  statute  which  required  their  enrolment. 
But  if  registered  in  a  similar  manner  to  a  judgment,  they  are  a  charge  on 
the  lands  in  the  hands  of  the  purchaser  thereof  :  (see  18  Vict.  c.  15,  s.  12.) 
Annuities  given  by  wiU  or  settlement,  however,  are  exempted  from  this 
Act :  (sect.  14 ;  and  see  Hughes'  Oonv.  164.) 

Q.— ^tate  the  general  effect  of  the  statute  27  Hen.  8,  o.  16,  called  the 
Statute  of  Enrolment,  and  to  what  species  of  deed  it  applies. 

A. — ^This  statute  requires  every  bargain  and  sale  of  any  estate  of 
inheritance  or  freehold  to  be  made  by  deed  indented,  and  enrolled  within 
six  months  from  the  date  in  one  of  the  courts  of  record  at  Westminster, 
or  before  the  custos  rotuhrum  and  two  justices  of  the  peace  and  the  clerk 
of  the  peace  for  the  county  in  which  the  lands  lie,  or  two  of  them  at  least, 
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whereof  the  clerk  of  the  peace  should  be  one :  (see  Will.  B.  P.  187, 
13th  edit) 


SETTLEMENTS. 

Questioiu — What  is  understood  by  the  term  voluntary  eettleinent  ? 

Answer. — Conveyances  or  settlements  made  without  any  consideration 
whatever,  or  even  those  made  for  good,  though  not  for  valuable  oonsidera* 
tion,  are  said  to  be  voluntary :  (see  1  St.  0.  495,  8th  edit. ;  St.  £q.  §  425, 
&c. ;  Hughes*  Oonv.  601.) 

Q. — ^What  are  the  different  kinds  of  consideration  to  support  a  volun- 
tary settlement  or  conveyance  ? 

A, — The  consideration  known  as  a  good  consideration  will  support  a 
voluntary  conveyance  as  between  the  parties  themselves  (St.  Eq.  §  426, 
&c.)  ;  sdthough  not  as  against  purchasers  or  mortgagees  for  value,  or 
creditors :  (13  Eliz.  c.  5  ;  27  Eliz.  c.  4  ;  Ticyne's  case,  1  Sm.  L.  G.  1.)  A 
covenant  by  the  voluntary  grantee  to  discharge  mortgage  debts,  &c.,  on  the 
estate,  is  a  sufficient  consideration  to  take  the  grant  out  of  the  27  Eliz.  o. 
4 :  {Toumaend  v.  Toker,  11  L.  T.  Eep.  N.  S.  631,  L.JJ.) 

Q. — ^Is  a  voluntary  settlement  good  against  a  purchaser  or  mortgagee 
for  a  valuable  consideration  with  notice  of  such  settlement  ?  (a) 

A. — ^The  settlement  is  void  as  against  a  purchaser  or  mortgagee  for 
valuable  consideration,  although  he  has  notice  of  it :  (see  27  Eliz.  c.  4 ; 
Goodright  v.  Moses,  1  Bl.  1019  ;  Sug.  Cone.  V.  566.) 

But  if  a  purchaser  has  notice  of  a  gift  to  a  charitable  use  he  takes 
subject  to  it,  though,  if  he  has  no  notice,  he  will  have  the  same  protec- 
tion as  in  the  case  of  an  ordinary  voluntary  conveyance :  (Sm.  Man. 
sect.  195.) 

Q. — ^Is  a  purchaser  for  a  good  consideration  from  a  voluntary  grantee  in 
a  better  situation  as  to  title  than  the  voluntary  grantee  ? 

A, — He  is  not.  His  title  may  still  be  defeated  by  a  sale  to  a  hand  fide 
purchaser  for  valuable  consideration:  (see  Doe  d.  Newman  v.  Ruakam, 
21  L.  J.,  N.  S.  139,  Q.  B. ;  Humphreys  v.  Pensam,  1  Myl.  &;  Or.  580.) 

Q. — ^A  father  made  a  voluntary  conveyance  of  land  to  his  son  John, 
subject  to  his  own  life  interest,  and  afterwards  made  a  like  voluntary  con- 
veyance of  the  same  land  to  his  son  William,  who  forthwith  sold  his 
reversion  for  valuable  consideration  to  a  purchaser.  Who  will  take  the 
land  on  the  father's  death,  and  why  ? 

A, — A  voluntary  conveyance  is  binding  on  the  grantor  and  on  all 
persons  claiming  under  him,  other  than  purchasers  for  value*  Hence, 
after  the  father  had  conveyed  to  John,  he  had  no  estate  left  in  him  which 
he  could  convey  to  anyone  but  a  purchaser ;  and  as  nothing,  therefore, 
passed  to  William,  his  purchaser  could  be  in  no  better  position,  and  John 
takes  the  estate :  (2  Prid.  Oonv.  192,  9th  edit.) 

(a)  Also  asked  thna :  A.,  an  owner  in  fee  simple,  makes  a  voluntary  setUmnent  of 
his  real  property.  He  subsequently  sells  and  eonveya  a  portion  for  valuable  con- 
sideration to  a  purchaser  with  notice  of  the  settlement.  Which  will  hold  good— the 
settlement  or  the  conveyance  ?    Give  reasons. 
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Q, — ^Will  a  Tolontary  settlement  of  all,  or  whichi  of  the  following 
classes  of  property  be  void  as  against  a  subsequent  purchaser  for  value, 
yvz. : — (a)  real  estate ;  (b)  chattels  real ;  (o)  pure  personalty  ? 

il.— (a)  Under  the  27  Eliz.  c.  4,  this  would  be  void,  (b)  And  this 
statute  extends  to  chattels  real :  (Go.  Litt.  3  b ;  6  Bep.  72.  See  Price  v. 
Jenkins,  L.  Bep.  4  Oh.  Div.  483 ;  Ex  parte  Hillman,  10  Oh.  Div.  622.) 
(o)  This  settlement  would  be  good,  as  the  statute  does  not  apply  to  pure 
personalty:  (2  My.  &  Keen,  512.) 

Q.— A.  seised  in  fee  of  an  estate,  and  wishing  to  provide  for  B.,  conveys 
it  to  trustees  by  voliutary  settlement  upon  trust  for  himself  for  life,  with 
remainder  to  the  use  of  B.  and  his  heirs,  and  without  reserving  any  power 
of  revocation ;  he  quarrels  with  B.  and  wishes  to  revoke  the  settlement. 
Oan  he  do  so,  and  if  he  can,  how  can  he  do  it  ?  And  have  the  trustees 
of  the  settlement  any  duty  in  the  matter? 

A, — ^A.  cannot  revoke  the  settlement,  but  he  may  defeat  it  by  convepng 
to  a  bond  fide  purchaser  for  value :  (27  Bliz.  c.  4.)  The  trustees  in  the 
case  put  are  mere  conduit  pipes,  and  have  no  interest  or  duty  whatever. 

Q. — ^Under  what  circumstances  does  a  voluntary  conveyance  cease  to  be 
a  flaw  in  a  title  ? 

A, — ^When  the  voluntary  grantee  conveys  to  a  bond  fide  purchaser  for 
value;  or  if  a  person  is  induced  to  marry  the  voluntary  grantee,  on 
account  of  the  settlement :  (Sug.  Cone.  V.  569 ;  Prodgers  v.  Langhaim, 
1  Sid.  133.) 

Q.— -So  far  as  a  voluntary  settlement  is  voidable  under  the  statute  of 
Elizabeth,  state  under  what  circumstances  of  indebtedness,  and  in  respect 
of  its  existing  at  the  time  or  arising  subsequently,  such  a  settlement  is 
liable  to  be  set  aside ;  and  does  the  law  extend  to  a  settlement  of  personal 
as  well  as  real  estate  ? 

A, — ^All  voluntary  settlements  made  by  one  who,  at  the  time,  or  shortly 
afterwards  is  indebted  to  such  an  amount  that  he  has  not  sufficient  to  pay 
his  debts,  are,  by  the  13  Eliz.  c.  5,  void  as  against  such  creditors :  (2  Sm. 
Comp.  839,  840,  4th  edit. ;  Barling  v.  Bishop,  2  L.  T.  Bep.  N.  S.  651 ; 
Ware  v.  Gardner,  L.  Bep.  7  Eq.  137.) 

The  Act  speaks  of  "  lands,  tenements,  hereditaments,  goods  and  chattels  " 
(s.  1),  and  it  seems  that  "  goods  and  chattels  "  now  include  all  kinds  of 
personal  property  :  (Will  P.  P.  337,  10th  edit.) 

Q. — ^In  what  case  can  or  cannot  a  settlement  of  land  made  after 
marriage  upon  a  wife  and  children  be  set  aside  ? 

A, — If  the  settlement  be  made  in  pursuance  of  articles  entered  into 
prior  to  the  marriage,  it  will  be  as  binding  as  if  made  before  marriage, 
and  cannot  be  set  aside  in  favour  of  purchasers  or  creditors,  for  marriage 
is  a  valuable  consideration.  But  if  not  so  made  it  is  a  mere  voluntary 
settlement,  and  may,  as  above  stated,  be  set  aside  in  favour  of  creditors  (a) 

(a)  Under  certain  circamstances  fatnre  creditors  are  within  the  18  Eliz.  c.  5 :  (see 
Barling  ▼.  BiMhop,  2  L.  T.  Rep.  651 ;  Ware  v.  Gardner,  L.  Rep.  7  £q.  317.)  In  order 
to  entitle  a  ezeditor  of  a  living  debtor  to  Mt  aside  a  frandolent  conveyance  under  the 
13  Eliz.  c.  5,  it  is  not  necessary  that  the  creditor  should  have  any  lien  or  charging 
order  on  tiie  property  comprised  in  the  conveyance ;  but  in  the  absence  of  sach  Hen 

Z  2 


340   CONVETANOINO,  AND  LAW  OF  REAL  AND  PERSONAL  PROPERTT. 

and  of  bond  fide  porchasen,  &c. :  (13  Eliz.  c.  5 ;  27  Eliz.  c.  4;  2  Prid. 
Cony.  192,  9tb  e<Ut.)  (a)  If  the  settlor  be  a  trader  and  becomes  bankrupt 
the  settlement  is  void  under  the  circumstances  stated  in  note  supra  and 
in  next  answer. 

Q. — ^In  what  case  will  a  yoluntary  settlement  be  void  as  against  the 
creditors  of  the  settlor  ?  And  is  there  any  and  what  difference  in  this 
respect  between  the  case  of  a  trader  and  a  non-trader  ? 

A. — First.  Under  13  Eliz.  c.  5,  as  against  creditors  at  the  time,  if 
made  when  in  insolvent  circumstances,  or  with  a  view  to  insolrency. 

Second.  Under  sect.  47  of  the  Bankruptcy  Act,  1883,  any  voluntary 
settlement  of  property,  unless  of  his  wife's  property,  shall,  if  the  settlor 
become  bankrupt  within  two  years  after  the  date  of  the  settlement,  be 
void  against  the  trustee  of  the  bankrupt ;  and  if  the  settlor  become 
bankrupt  at  any  subsequent  time  within  ten  years  it  shall  also  be  void 
against  such  trustee,  unless  the  parties  claiming  under  the  settlement  can 
prove  that  the  settlor  was  at  the  time  of  maMng  the  settlement  able  to 
pay  all  his  debts  without  the  aid  of  the  property  comprised  in  the  settle- 
ment, and  that  the  interest  of  the  settlor  in  such  property  had  passed  to 
the  trustee  of  such  settlement  on  the  execution  thereof.*  There  is  now 
no  difference  between  a  trader  and  a  non-trader,  but  the  corresponding 
provision  of  the  old  law  was  confined  to  traders:  (see  sect.  91  of  the 
Bankruptcy  Act,  1869.^  As  to  policies  effected  after  marriage  for  benefit 
of  wife,  husband,  or  cnildren,  see  sect.  11  of  Married  Women's  Property 
Act,  1882. 

Q. — ^What  is  understood  by  "  uses  in  strict  settlement  ? " 
A. — ^When  estates  are  limited  to  the  use  of  the  parent  for  life,  and 
after  his  death  to  the  use  of  his  first  and  other  sons  suocessively  in  tail, 
the  uses  are  said  to  be  in  strict  settlement :  (1  St.  0.  328,  8th  e<Ut.) 

Q. — ^To  what  extent  can  real  property  be  settled  without  violating  the 
rule  against  perpetuities  ? 

A. — ^During  the  existence  of  a  life  or  lives  in  being,  and  twenty-one 
years  after.  It  may,  therefore,  be  settled  upon  an  unborn  child,  but  not 
upon  the  child  of  an  unborn  child :  (Cadell  y.  Palmer,  Tnd.  L.  0.  Oon. 
321 ;  WiU.  E.  P.  62,  13th  edit.) 

Q. — State  and  explain  the  laws  against  perpetuity.  How  is  the  dura- 
tion of  powers  of  sale  and  exchange  attached  to  the  settlements  governed 
by  these  laws  ? 

A. — ^The  policy  of  the  law  is  now  in  favour  of  the  free  disposition  of 
all  kinds  of  property,  and,  as  it  allows  estates  tail  to  be  barred,  so  it  will 
not  permit  the  object  of  an  entail  to  be  accomplished  by  other  means, 
any  further  than  can  be  done  by  giving  estates  to  the  unborn  children  of 

the  court  will  not  apply  the  property  in  satisfaction  of  the  creditor's  dalin.  And  it 
leems  an  action  to  set  aside  sncn  a  conveyance  onght  to  be  on  behalf  of  all  the  oxedi- 
ton  of  the  debtor:  {BeeMe  Siver  Silver  Minina  Company  v.  AtweU^  L.  Rep.  7  £q.  847.) 
(a)  Bat  care  moat  be  taken  to  distingoiih  between  a  mere  voluntary  conveyance 
and  a  pwrehoie  taken  in  the  name  of  the  purchaser's  wife  and  children,  the  latter  of 
which  is  not  considerBd  to  be  within  the  meaning  of  the  27  EUz.  c.  4,  and  therefore 
eennot  be  defetted  by  a  subsequent  6oiid  fide  purchaser  for  valnable  consideration : 
(Sag.  Gone.  Y.  667.) 
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living  persons.  So  that  lands  can  no  longer  be  tied  up  or  fixed  as  to  their 
future  destination  for  a  longer  period  than  the  lires  of  existing  persons 
and  a  term  of  twenty-one  years  after  their  decease,  allowing  for  gestation 
if  it  exists :  {Cadell  v.  Palmer,  7  BHgh  N.  S.  202  ;  Will.  E.  P.  52,  18th 
edit.)  Powers  of  sale  and  exchange,  being  general  powers,  have  Ho 
tendency  to  a  perpetuity  and  are  not  affected  by  the  rule. 

Q. — ^By  marriage  settlement  dated  in  1821  real  estate  was  settled  to 
the  use  of  the  settlor,  A.,  for  life,  and  after  his  death  to  the  use  of  all  or 
any  exclusively  of  the  children,  grandchildren,  or  other  issue  of  A.  (to  be 
bom  before  the  appointment  was  made)  as  he  should  by  deed  or  will 
appoint,  and  in  default  to  the  uses  therein  declared.  By  will  dated  in 
1867,  A.  appointed  the  estate  to  his  son,  B,  m  fee,  but  if  B.  should  have 
no  child  who  should  attain  twenty-one,  then  to  the  settlor's  grandson,  0., 
in  fee.     On  the  death  of  A.,  how  does  the  land  devolve,  and  why  ? 

A. — These  were  the  facts  in  Re  Brown  and  Sibley  8  contract,  3  Gh. 
Div.  156  (where  it  was  held  that  the  executory  devise  over  to  0.  was 
void,  as  infringing  the  rule  against  perpetuities,  and  that  B.  took  the 
estate  in  fee):  (see  also  He  Ridley^Buckton  v.  Hay,  11  Gh.  Div.  645.) 

Q. — ^When  a  trustee  appointed  by  deed  or  will  has  not  accepted  office 
and  is  desirous  of  disclaiming  the  trust,  what  must  he  do  in  order  to 
divest  himself  of  the  estate,  and  where  personalty  is  bequeathed  to 
executors  as  trustees,  is  renunciation  of  the  executorship  of  itself  a  dis- 
claimer of  the  trust  ? 

A, — ^In  the  first  instance  the  trustee  must  disclaim  by  deed.  The  pro- 
bate of  the  will  is  an  acceptance  of  the  trusts  {Michlow  v.  Fuller,  Jac. 
198),  and  where  personalty  is  given  on  trust  to  the  executors  as  sitch,  it 
would  seem  that  their  renunciation  of  that  character  ought  to  operate  as 
a  disclaimer  of  the  trusts :  (See  Stacey  v.  Elph,  1  M.  &  E.  195  ;  see  also 
Be  Gordon's  Estate,  46  L.  J.  794,  Gh.,  in  case  of  realty,  but  separate 
disclaimers  are  still  often  executed.) 

Q. — ^If  in  a  strict  settlement  a  power  of  sale  and  exchange  be  given, 
not  expressly  limited  in  its  duration,  is  it  valid  ?  and,  if  so,  during  what 
period  and  state  of  circumstances  will  it  continue  ? 

A, — ^The  power  is  valid,  and  will  continue  until  the  remainder  or  rever- 
sion in  fee  falls  into  possession,  and  then  it  determines.  Formerly  it  was 
held  that  the  power  must  have  been  exercised  within  the  time  allowed 
by  the  rule  against  perpetuities  ;  but  this  appears  to  be  no  longer  law  : 
(Burt.  Oomp.  pi.  789  n. ;  1  Sug.  Pow.  471,  472,  7th  edit.) 

Q. — Where  a  manor  forms  part  of  a  settled  estate,  who  is  entitled  to 

(a)  Fines  on  admission  to  copyholds  held  of  the  manor  ?  (b)  Payments  on 
enfranchisement?  and  why? 

^.-^a)  Fines  belong  to  the  tenant  for  life,  being  considered  as  income. 

(b)  Payments  on  enfranchisements  must  be  invested  as  directed  in  the 
settlement,  and  if  no  direction  there,  if  the  sum  exceeds  2002.  it  must  be 
paid  into  the  Bank  of  England  until  applied  by  order  of  the  court  in  the 
purchase  or  redemption  of  the  land  tax,  or  towards  the  discharge  of  debts 
or  other  incumbrances  affecting  the  manor,  or  in  the  purchase  of  other 
lands  to  be  settled  to  the  same  uses :  (4  &  5  Vict.  c.  35,  s.  78 ;  15  ft  16 
Vict.  c.  51.) 
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Q.-— How  should  you  adyise  the  trostees  of  a  marriage  settlement 
to  deal  with  an  immediate  cash  bonus,  declared  upon  a  policy  of  life 
insurance,  included  in  the  settlement  ? 

'A, — The  court  usually  considers  erery  bonus  as  part  of  the  capital 
unless  it  appears  to  be  nothing  more  than  an  increased  dividend,  arising 
from  increased  profits  either  of  the  current  year  or  of  any  given  number 
of  years.  In  such  last  cases  the  bonus  belongs  to  the  tenant  for  life.  In 
all  other  cases,  in  the  absence  of  any  special  provision  to  the  contrary,  the 
bonus  ought  to  be  invested  upon  the  trusts  of  the  settlement,  and  the 
income  only  paid  to  the  tenant  for  life :  (Will.  P.  P.  11th  edit.  311.) 

Q. — A.,  in  his  marriage  settlement,  covenants  to  pay  to  t)ie  trustees 
after  the  marriage  1000/.  on  demand.  From  what  date  does  the  Statute 
of  Limitations  begin  to  run  in  his  favour? 

A, — ^This  is  a  mere  specialty  debt,  and  the  statute  will  begin  to  run  from 
the  date  of  the  marriage  :  (see  Norton  v.  Ellam,  2  M.  &  W.  461  ;  Stone 
V.  StofiCy  L.  Rep.  5  Ch.  App.  74.) 

Q. — ^May  minerals,  with  right  to  work  them,  be  excepted  by  trustees 
of  a  settlement  out  of  a  conveyance  of  land  in  fee  and  remain  distinct 
property  ?  What  amendment  of  the  law  on  this  point,  as  to  certain  sales 
or  dispositions,  has  been  made  by  a  recent  statute  ? 

A» — The  trustees  may,  unless  expressly  forbidden  by  the  trust  deed, 
with  the  sanction  of  the  Oourt  (Ohancery  Division),  obtained  on  petition, 
sell  or  exchange  the  lands,  reserving  the  minerals,  with  or  without  power 
of  working  them,  &c.,  or  may,  in  like  manner,  sell  the  minerals  apart 
from  the  lands :  (25  &  26  Vict.  c.  108,  s.  2.)  And  sales,  &c.,  by  trustees, 
heretofore  made,  reserving  minerals  without  express  power,  are  not  to  be 
invalid,  unless  declared  so  by  a  court  of  competent  authority,  ^c. :  (sect.  1.) 
Before  this  Act  it  was  held  they  could  not  do  so  :  {Buckley  v.  Howell,  29 
Beav.  546.) 

Q. — ^By  the  Act  called  the  Trustees  and  Mortgagees  Act,  passed  28th 
August,  1860,  in  all  cases  where  by  deed,  will,  or  other  instrument  of 
settlement,  executed  after  the  passing  of  the  Act,  a  power  of  sale  is  given, 
there  being  given  by  the  Act  authority  to  exercise  such  power  of  sale  in 
the  way,  under  the  restrictions,  and  with  the  powers  therein  mentioned. 
Describe  in  a  general  way  the  powers  and  authorities  given  by  the  Act. 

A, — Where  the  will,  deed,  or  settlement  authorises  a  sale  the  trustees 
may  sell,  either  together  or  in  lots,  by  public  auction  or  private  contract, 
and  at  one  or  several  times,  and  may  insert  special  stipulations  as  to  title, 
&c.,  in  the  conditions  or  contract  of  sale  ;  also  power  to  buy  in,  rescind 
contracts  for  sale  and  resell  and  convey :  (see  23  &  24  Vict.  c.  145,  ss.  1, 
2,  and  3  ;  and  see  also  44  &  45  Vict.  c.  41,  s.  35,  as  to  instruments  coming 
into  operation  after  1881.) 

Q. — ^What  are  the  statutory  powers  and  indemnities  given  to  trustees  of 
marriage  settlements  which  are  usually  incorporated  in  settlements,  and 
which  omitted  ? 

A, — Although  trustees  have  power  by  statute  to  invest  in  many 
securities,  to  give  receipts  in  most  cases,  and  to  appoint  new  trustees  in  a 
great  variety,  it  is  still  usual  to  incorporate  these  powers  in  the  settlement. 
The  ordinary  trustee  indemnity  clauses  are  not  now  usually  inserted,  nor 
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the  enlarged  powers  of  sale  or  exchange  where  a  prior  power  of  sale  or 
exchange  has  been  given,  nor  the  powers  of  maintenance  out  of  income. 

Q. — ^What  special  provision  should  be  made  for  the  protection  of 
trustees  in  a  settlement  comprising  a  policy  of  insurance,  and  covenants 
to  pay  premiums,  and  to  pay  a  sum  of  money  at  a  future  time  ? 

A. — ^A  proviso  should  be  inserted  giving  power  to  the  trustees  to  apply 
the  interest  and  capital  of  the  trust  funds  in  keeping  up  the  policy,  or 
any  fresh  policy  taken  out  in  lieu  thereof,  and  that  the  trustees  shaU  not 
be  liable  on  account  of  the  policy  not  being  kept  up  :  (3  Davidson's  Con- 
veyancing, part  2,  p.  811.)  Where  there  is  a  covenant  by  the  husband 
to  pay  a  sum  of  money  at  a  certain  time  after  marriage,  protection  should 
be  given  to  the  trustees  not  enforcing  payment  until  after  the  wife's  death, 
unless  she  requires  them  to  do  so.  If  the  covenant  is  for  pajrment  after 
the  hnsband's  death  there  should  be  a  proviso  for  the  extension  of  the 
trustee's  power,  so  as  to  give  receipts  to  payments  by  anticipation  : 
(Davidson,  vol.  3,  part  2,  p.  866.) 

Q. — A.  B.,  a  barrister  in  considerable  practice,  on  his  maniage  with 
C.  D.,  proposes  to  settle  10,000/.  The  father  of  0.  D.  gives  her  6000/.  as 
a  marriage  portion.  Upon  what  trusts  would  you  advise  that  these  sums 
should  be  settled  ? 

A. — ^The  6000/.  of  0.  D.  should  be  vested  in  trustees  in  trust  to  pay 
the  interest,  ^.,  to  her  for  life  for  her  sole  and  separate  use  and  upon  her 
sole  receipt,  but  without  power  of  anticipation ;  and  after  her  death  in 
trust  for  her  husband  (A.  B.)  for  life.  And  after  the  decease  of  both,  in 
trust  for  the  children  of  the  marriage  as  husband  and  wife,  or  the  sur- 
vivor, should  have  appointed  ;  and  in  default  of  and  subject  to  appoint- 
ment, in  trust  for  children  of  marriage,  sons  at  twenty-one,  daughters  at 
that  age  or  marriage,  in  equal  shares,  subject  to  hotchpot ;  but  if  only  one 
child  the  whole  to  him  or  her,  and  if  no  children,  in  trust  as  wife  should 
appoint,  or  for  next  of  kin  of  wife,  (a) 

The  10,000/.  of  A.  B.  should  be  vested  in  trustees  in  trust  to  pay 
interest,  &c.,  to  him  for  life  ;  then  in  trust  for  wife  (0.  D.)  for  life  or  until 
remarriage.  After  which  in  trust  for  children  of  marriage  as  A.  B.  should 
have  appointed,  and  in  default  in  trust  for  children  as  before.  The  ulti- 
mate trusts  in  this  case  being  to  husband's  next  of  kin  :  (see  2  Prid.  Conv. 
181-8,  9th  edit.) 

Q. — A  gentleman  has  several  children,  all  infants,  the  eldest  of  which  is 
of  weak  mind.  The  gentleman  and  his  wife  have  power  to  appoint  by 
deed  their  marriage  settlement  fund,  amounting  to  20,000/.,  to  all  or  any 
one  or  more  exclusively  of  the  others  of  their  children,  the  husband  or 
wife  surviving  having  a  like  power  of  appointment  by  deed  or  will.  The 
gentleman  has  12,000/.  of  his  own,  and  desires  to  make  some  provision  for 
the  eldest  child,  how  would  you  advise  him  to  do  this,  having  regard  to  the 
child's  state  of  mind  ? 

A. — ^I  should  advise  him  to  settle  a  portion  of  his  12,000/.  upon  trusts 

(a)  Tbis  qaestton  is  answerecl  by  the  above :  Yon  are  ioBtracted  to  prepare  the 
marriage  eetUement  on  the  marriage  of  a  client,  and  the  property  to  be  settled  con- 
siste  of  money  in  the  f onds  belonging  to  the  wife.  State  the  general  provitioni  which 
should  be  made  by  the  settlement  in  such  a  case. 
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for  the  benefit  of  the  eldest  cliild.  The  firndf  subject  to  the  settlement 
can  be  appointed  to  the  ezdnsion  of  the  eldest  child,  as  this  would  be 
-within  the  terms  of  the  power. 

Q.— Specify  the  clauses  and  provisions  you  would  insert  in  a  marriage 
settlement  (after  the  limitations  in  favour  of  the  husband  and  wife  and  the 
issue  of  the  marriage)  in  the  order  in  which  Vtey  should  stand, 

A, — After  the  limitations  come  clauses  of  maintenance,  accumulation 
and  advancement.  And  in  default  of  issue  property  to  be  in  trust  for 
husband  (if  it  be  his  property),  his  executors,  administrators,  and  assigns. 
Power  to  appoint  new  trustees.  Declaration  that  settlement  to  be  void  if 
marriage  not  solemnised  within  twelve  months :  (2  Prid.  Gonv.  184,  9  th 
edit)  (a) 

Q. — ^What  are  the  usual  powers  given  to  tenants  for  life  and  settlement 
trustees  respectively  in  a  large  settlement  of  real  estate,  comprising  build- 
ing land,  houses,  farms,  and  mines,  the  property  being  partly  freehold  and 
partly  copyhold  ? 

A, — ^Power  is  given  to  the  tenant  for  life,  and  after  his  death  to  the 
trustees,  to  lease  the  freeholds  for.  terms  not  exceeding  twenty-one  years 
for  agricultural  leases,  or  ninety-nine  years  for  building  leases,  or  sixty 
years  for  mining  leases  or  repairing  leases.  To  the  trustees,  powers  of  sale 
and  exchange,  and  to  invest  moneys  in  other  lands.  Powers  to  give 
receipts  and  to  appoint  new  trustees.  With  respect  to  the  copyholds  the 
husband  covenants  to  surrender  them  to  the  use  of  the  trustees,  upon  trusts 
to  correspond  with  the  uses  of  the  freehold,  and  to  hold  the  same  until 
surrender,  subject  to  the  same  trusts  and  powers  :  (see  Dav.  Prec.  in  Con., 
vol.  8,  part  2,  p.  862  et  seq.)  By  the  Settled  Land  Act,  1882,  powers  of 
sale,  exchange,  and  leasing  are  given  to  a  tenant  for  life  under  the  regula- 
tions contained  in  the  Act. 

Q.— How  are  the  rights  of  an  assignee  for  value  of  the  interest  of  a 
tenant  for  life  protected  against  any  improper  exercise  of  the  powers  con- 
ferred on  the  latter  by  the  Settled  Land  Act,  1882. 

A, — ^By  sect.  50  (8)  the  tenant  for  Hfe  may  not  exercise  his  powers  to 
the  assignee's  prejudice,  and  his  rights  are  not  to  be  afiPected  without  his 
consent,  except  that  when  the  assignee  is  not  in  possession  the  tenant  for 
life  may  grant  leases  under  the  regulations  of  the  Act. 

Q.— A  lady  possessed  of  a  large  amount  of  personalty  is  about  to  many. 
What  advice  would  you  give  her  as  to  the  best  settlement  of  her  property  ? 

A. — ^As  an  ordinary  rule,  I  should  advise  her  to  settle  it  upon  trust  for 
herself  for  life  for  her  separate  use  without  power  of  anticipation ;  then  to 
her  husband  for  life,  or  until  he  became  bankrupt  or  compounded  with  his 
creditors  or  otherwise  assigned  or  charged  it  or  execution  issued  against 
him  ;  then  upon  trust  for  him  and  the  issue  of  the  marriage  as  the  trustees 
in  their  discretion  might  think  fit ;  then  to  the  issue  of  the  marriage  as 
the  husband  and  wife  by  deed  or  the  survivor*  by  wiU  ,or  deed  might 
appoint ;  in  default  of  appointment,  to  children  equally ;  in  default  of  issue. 


(a)  Powers  of  maintensnce,  Ac.,  oat  of  the  income  of  tnut  property,  m  given  hj 
44  ft  46  Viot.  0.  41,  ■.  48,  and  power  to  appoint  new  trostees  by  leot.  81. 
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as  the  wife  by  will  or  deed  might  appoint ;  in  default  of  sucli  appoint- 
ment, to  wife's  next  of  kin. 

Q.— If  yon  were  concerned  in  the  foregoing  case  for  the  Hnsband,  who 
was  not  himself  possessed  of  any  fortune,  what  stipulations  could  you 
reasonably  maintain  in  his  interest  ? 

A, — On  behalf  of  a  penniless  husband,  I  should  ask  for  the  first  life 
interest  (protected  as  above)  in  some  portion  of  the  wife's  propei*ty,  and 
that,  on  the  written  request  of  the  husband  and  wife,  the  trustees  might 
advance,  on  the  husband*s  personal  security,  part  of  the  trust  funds,  for 
the  purpose  of  advancing  the  husband  in  any  way  that  might  be  deemed 
advisable. 

Q. — ^Upon  an  intended  marriage,  it  is  proposed  that  the  income  of  the 
personal  property  of  the  wife  should  be  settled  upon  the  husband  for  life, 
if  it  can  be  secured  against  being  affected  by  any  assignment  or  charge 
which  he  may  make,  and  against  his  creditors.  Can  this  be  effectually 
guarded  against  and  how  ? 

A, — ^This  may  be  done  by  vesting  the  estate  in  trustees,  upon  trust  to 
permit  the  husband  to  receive  the  income  until  he  should  make  or 
execute  any  assignment  or  charge  thereof,  or  until  he  become  bankrupt, 
or  his  estate  become  vested  in  any  other  person,  or  an  execution  issue 
against  him  or  his  goods,  or  die,  with  limitations  over  in  favour  of  the 
wife  or  family  on  the  happening  of  any  of  the  events  named  :  for 
marriage  is  a  valuable  consideration  :  (see  2  Prid,  Oonv.  181,  9th  edit.) 

Q. — ^If  the  personal  property  to  be  settled  belong  to  the  husband,  and 
the  first  life  interest  be  reserved  to  him,  can  that  be  secured  against 
the  assignment,  charge,  or  incumbrance  referred  to  in  the  preceding 
queistion  ? 

A, — ^It  cannot,  being  considered  as  a  fraud  upon  the  bankrupt  laws: 
{Lester  v.  Garlaful,  6  Sm.  205 ;  Flath.  Arch.  Bk.  814,  11th  edit.) 

Q. — ^On  a  proposed  marriage,  where  the  intended  husband  is  seised  in 
fee  of  real  estate,  of  the  annual  value  of  1000/.,  and  the  intended  wife's 
fortune  is  10,000/.,  what  would  be  the  usual  and  proper  settlement  of 
the  intended  wife's  fortune,  and  of  the  husband's  real  estate  ? 

A. — The  real  estate  of  the  intended  husband  would  be  vested  in  trustees 
to  the  use  of  the  husband  for  life,  with  an  allowance  for  pin  money  for  the 
wife,  and  a  rentcharge  or  annuity  by  way  of  jointure  if  she  should  survive 
her  husband.  Subject  to  this,  and  to  the  payment  of  portions  for  younger 
children,  the  realty  is  settled  upon  the  first  and  other  sons  successively  in 
tail,  and  then  to  the  daughters  as  tenants  in  common  in  tail,  with  cross- 
remainders  between  the  daughters,  the  ultimate  limitation  being  to  the 
husband  in  fee.  The  10,000/.  should  be  settled  as  stated,  ante,  p.  344  : 
(2  Prid.  Oonv.  181,  &c.,  9th  edit.) 

Q. — ^Where  a  strict  settlement  is  made  and  portions  provided  for 
"younger  children,",  under  what  circumstances  would  a  second  son, 
taking  the  estate  by  virtue  of  the  settlement,  be  also  entitled  to  a  share 
of  the  sum  provided  for  portions  ?    , 

^.— The  general  rule  is  that,  unless  there  is  a  strong  presumption  to 
the  oontxary,  a  son  who  at  any  time  before  his  father's  death  becomes 
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entitled  to  the  estate,  shall  not  have  any  share  in  the  portions  fond, 
even  though  an  appointment  of  part  of  it  has  been  already  made  in  his 
favour:  (Deane's  Oonv.  2nd  ed.  p.  407.) 

Q. — ^What  is  pin  money,  and  to  what  extent  is  it  recoverable  if  the 
payment  is  in  arrear  ? 

A, — Pin  money  (a)  is  a  sum  payable  by  the  husband  to  the  wife  in 
virtue  of  a  particular  engagement,  to  be  applied  by  the  wife  in  attiring 
her  person,  and  defraying  other  expenses,  in  a  manner  suitable  to  her 
husband's  rank.  Only  one  year's  arrears  can  be  recovered  by  the  wife, 
and  no  arrears  by  her  representative  (St.  Eq.  §  1375  a,  and  note);  but  it 
seemH  doubtful  now  whether  any  arrears  can  be  recovered  from  the 
husband's  estate:  (see  Howard  v.  Digbif,  2  Clark  &  Finnelly,  634; 
Haynes'  Outlines,  3rd  edit.) 

Q. — ^Beal  property  in  strict  settlement.  The  eldest  son  of  the  tenant 
for  life  is  of  age  and  about  to  marry.  What  resettlement  is  usually 
made  ?     What  deeds  are  necessary  ? 

A. — The  eldest  son  executes  a  disentailing  deed  with  consent  of  his 
father  (the  protector),  and  the  latter  assigns  his  life  interest  to  such  uses 
as  the  father  and  son  may  jointly  appoint,  and  subject  thereto  to  the  uses 
of  the  settlement.  And  by  the  son's  settlement  the  father  and  son 
appoint  the  estate  to  the  use  of  trustees :  (see  post  and  Green  Gonv. 

92,  93 ;  Ld.  St.  Leonards'  Handy  Book,  6th  edit.  115,  116.) 

Q. — By  settlement  A.  is  tenant  for  life,  remainder  to  his  eldest  son  B. 
in  tail,  remainders  over.  It  is  wished  to  bar  the  entail,  and  resettle  the 
estate,  the  father  consenting  as  protector.  Should  the  father's  life  estate 
be  reserved  to  him,  or  should  he  take  a  new  life  estate,  and  what  would 
be  the  ordinary  uses  on  a  settlement  ? 

A, — The  father's  life  estate  should  not  be  reserved  to  him ;  but  on  the 
resettlement  a  new  life  estate  should  be  given  him.  The  disentailing 
assurance  provides  that  the  resettlement  shall  be  to  such  uses  as  the  father 
and  son  may  jointly  appoint  (which  uses  are  set  out  in  next  answer),  and 
subject  thereto  to  the  uses  of  the  original  settlement :  (Green  Conv.  92, 

93,  111 ;  2  Prid.  Conv.  560,  9th  edit.) 

Q. — Supposing  this  was  to  be  done  on  the  marriage  of  the  son,  what 
would  be  the  uses  in  strict  settlement,  and  what  the  powers  of  jointuring 
and  raising  portions,  &c.  ? 

A, — By  the  son's  settlement  the  father  and  son  should  appoint  the 
estate  to  the  use  of  trustees  to  secure  an  annuity  to  the  son  during  the 
joint  lives  of  himself  and  father,  and  after  his  death  to  secure  his  wife's 
jointure ;  subject  thereto,  to  the  use  of  the  father  for  life,  remainder  to 
the  use  of  the  sop  for  life,  remainder  to  the  use  of  the  trustees  for  a  term, 
to  raise  portions  for  the  younger  children  of  the  son,  remainder  to  the  use 
of  the  son's  first  and  other  sons  in  tail,  remainder  to  his  daughters  in  tail, 
with  cross-remainders  between  the  daughters,  remainder  to  the  use  of  the 

(a)  The  origin  of  this  expression  is  thus  stated :  Catherine  Howard,  one  of  the 
qneens  of  Henry  YIIL,  introduced  pins  from  France,  and  as  they  were  very  expen- 
bIto  at  that  time,  a  separate  allowance  for  this  new  loxory  was  granted  to  the  ladies 
^ their  husbands.  Hence  the  expression  ''pin  money:'*  (see  OoUier's  Hist  Brit. 
Anp.  195.) 
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father's  second  and  other  sons  in  tail,  ^. :  (see  Green  Gonv.  92,  93 ;  Ld. 
St.  Leonards'  Handy  Book,  115,  116,  6th  edit.) 

Q. — ^What  words  of  limitation  wonld  you  use  in  a  settlement,  by  deed, 
of  freehold  estates  for  the  purpose  of  creating  estates  tail  in  the  sons  of 
A.  and  B.,  his  wife  successively,  according  to  seniority,  with  remainders 
to  the  daught-ers  of  A.  and  B.,  as  tenants  in  common  in  tail,  with  cross- 
remainders  between  such  daughters  in  tail  ? 

A. — The  settlement  should  run  :  To  the  use  of  the  first  son  of  the  body 
of  the  said  A.  by  the  said  B.,  and  the  heirs  of  the  body  of  such  first  son 
issuing ;  and  in  default  of  such  issue  to  the  use  of  the  second  and  every 
other  son  of  the  body  of  the  said  A.  by  the  said  B.  severally,  successively, 
and  in  remainder,  one  after  another,  in  order  and  couree  as  they  shall 
respectively  be  in  priority  of  birth,  and  the  heirs  of  the  body  and  respective 
bodies  of  all  and  every  such  son  and  sons  issuing,  the  elder,  &c.,  to  take 
before  the  younger,  &c. ;  and,  for  default  of  such  issue,  to  the  use  of  all 
and  every  the  daughter  and  daughters  of  the  body  of  the  said  A.  by  the 
said  B.,  if  more  than  one,  to  be  equally  divided  between  them  as  tenants 
in  common,  and  of  the  respective  heirs  of  the  body  and  bodies  of  each 
and  every  daughter  and  daughters  issuing.  And  if  any  or  either  of  such 
daughters  shall  die  without  lawful  issue  of  her  or  their  body  or  respective 
bodies,  then  as  to  her  part  or  share  to  the  use  of  the  survivors  or  survivor 
of  the  said  daughters  or  daughter,  to  be  equally  divided  between  them,  if 
more  than  one,  as  tenants  in  common,  and  of  the  respective  heh^s  of  their 
bodies  issuing ;  and  in  case  all  the  daughters  but  one  die  without  issue  of 
their  bodies,  then  to  the  use  of  such  surviving  daughter  and  the  heirs  of 
her  body  issuing :  (see  Bart  Gonv.  vol.  7.)  (a) 

Q. — ^In  what  manner  would  you  by  the  same  deed  settle  leasehold 
estates  (held  for  a  term  of  years)  for  the  benefit  of  the  same  persons  as 
are  named  in  the  previous  question,  and  for  the  same  estates  (so  far  as 
the  different  nature  and  tenure  of  the  property  will  allow),  and  with  same 
priority  ? 

A, — ^There  can  be  no  estate  tail  in  leaseholds,  therefore  they  must  be 
vested  in  trustees  upon  trust  to  pay  the  rents,  &c.,  to  the  first  son  of  the 
body  of  the  said  A.  by  the  said  B.  who  shall  live  to  attain  twenty-one, 
and  the  heirs  of  the  body  of  such  son  issuing,  and  after  the  decease  of 
such  first  son  under  twenty-one  without  issue  of  his  body  begotten  at  his 
decease,  in  trust,  &c.,  for  the  second  and  every  other  son  of  the  body  of 
the  said  A.  by  the  said  B.,  who  shall  attain  the  age  of  twenty-one  years, 
and  as  and  when  they  severally,  successively,  and  in  remainder  one  after 
another  in  seniority  of  age  and  priority  of  birth,  &o.,  with  a  proviso,  that, 
notwithstanding  the  postponement  of  the  legal  interest  in  the  children, 
they  shall  nevertheless  be  entitled  to  the  income  thereof  during  minority. 
And  in  default  of  such  issue  in  trust,  &c,  for  the  daughters  and  the  heirs 
of  their  bodies  as  tenants  in  conmion,  and  if  any  of  the  daughters  die 
without  issue  then  her  original  share  so  vested  in  her  to  be  in  trust  for 
the  survivors  as  tenants  in  common,  and  for  the  heirs  of  their  bodies 
issuing :  (see  7  Bart.  Gonv.  682,  685,  in  notis,) 

(a)  A  ihort  fonn  of  settlement  is  given  in  the  fourth  Sohodnle  to  i4  A  46  Yict  c  41. 
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Q. — Set  out  the  habendnm  of  a  settlement  of  lands,  according  to  the 
form  of  which  only  females  descended  from  females  can  take. 

A. — ^To  have  and  to  hold  the  hereditaments  and  premises  hereby 
granted  nnto  said  (trustees)  and  their  heirs.  To  the  use  of  A.,  the  wife, 
for  life,  for  her  separate  use,  and  after  her  death  to  the  use  of  the  first 
daughter  and  the  heirs  female  of  the  body  of  such  first  daughter  issuing, 
and  in  default  of  such  issue,  to  the  use  of  the  second  and  every  other 
daughter  of  the  said  A.  and  the  heirs  female  of  their  bodies  respectively, 
severally  and  successively  in  priority  of  birth. 

Q. — Qive  in  outline  the  trusts  of  a  sum  of  stock,  settled  so  that  the 
income  may,  as  far  as  possible,  be  enjoyed  by  the  person  taking  for  the 
time  being  the  rents  of  the  land  settled,  as  in  the  preceding  question. 

A, — The  stock  must  be  vested  in  trustees;  and,  if  settled  by  the  same 
settlement,  upon  trust  to  pay  the  dividends,  &q.,  to  the  person  for  the 
time  being  entitled  to  the  rents  of  the  real  estate  for  her  separate  use, 
with  a  provision  that  it  should  not  vest  absolutely  in  a  tenant  in  tail  by 
purchase  unless  she  attained  twenty-one ;  but  if  settled  by  another 
instrument,  upon  trust  to  pay  the  dividends  to  A.  for  life  for  her  separate 
use,  then  to  the  first  daughter  of  the  said  A.  attaining  twenty-one. 

Q. — By  a  marriage  settlement  a  sum  of  money  is  to  be  raised  for 
younger  children  of  the  marriage  ;  state  the  usual  mode  by  which  this  is 
effected. 

A» — ^By  means  of  a  long  term  of  years  vested  in  trustees  :  (Will.  B.  P. 
412,  13th  edit.) 

Q. — ^In  a  settlement  of  real  and  personal  estate,  what  powers  would 
you  recommend  to  be  given  to  the  trustees  with  regard  to  each  kind  of 
property  ? 

A, — In  a  settlement  of  real  estate  the  powers  given  to  trustees  (irrespec- 
tive of  the  23  &  24  Vict.  c.  145,  and  44  &  45  Vict.  c.  41)  are  to  distrain 
for  the  wife's  jointure ;  to  sell  and  repurchase,  and  to  invest  moneys 
arising  from  the  sale  until  repurchase ;  to  make  exchanges ;  to  raise 
portions  for  younger  children ;  to  make  leases,  give  receipts,  and  appoint 
new  trustees  :  (2  Prid.  Oonv.  299,  &c.,  9th  edit.) 

In  settlements  of  personal  estate  the  powers  usually  run  thus :  to  invest 
the  property  in  Government  or  real  security,  and  vary  the  investment,  if 
necessary,  and  for  advancement  of  children.  And  when  bonds  or  other 
personal  securities  are  assigned :  powers  to  sue  and  give  receipts  for, 
compound,  and  compromise  the  same ;  also  to  refer  to  arbitration  disputes 
respecting  them,  and  to  appoint  new  trustees :  (see  Hughes*  Con  v.  371,  iic) 

Q. — ^Trustees  having  power  to  invest  trust  moneys  in  land,  propose  to 
make  a  purchase.  What  precautions  would  you  take  on  behalf  of  the 
trustees  ? 

ii.-*I  should  first  advise  the  trustees  not  to  purchase  land,  but  only 
invest  on  mortgage.  But  if  they  be  authorised  to  purchase,  I  should  see 
that  the  power  was  strictly  followed ;  that  the  estate  bought  was  of  ample 
value,  free  from  all  prior  incumbrances,  and  settled  to  the  uses  directed 
by  the  will  or  settlement,  d^.,  and  in  fact  take  such  precautions  as  would 
free  them  from  any  loss,  &c.,  that  might  arise,  and  yet  act  in  the  most 
beneficial  manner  for  the  cestui  que  trust 
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Q.— Have  the  devisees  in  trust  for  sale  under  a  will,  nnder  any,  and 
what  circmnstanceB  power  to  mortgage  ? 

A, — ^As  a  general  role  the  trust  for  sale  out  and  out  for  a  purpose  or 
with  an  object  beyond  the  raising  of  a  particular  charge  does  not  authorise 
a  mortgage,  but  where  it  is  one  for  raising  a  particular  charge,  and  the 
estate  is  settled  or  devised  subject  to  that  charge,  there  it  may  be  proper 
imder  the  circumstances  to  raise  the  money  by  mortgage,  which  will  then 
be  supported  as  a  conditional  sale  :  (Dart's  V.  &  P.  77,  5th  edit.) 

Q. — ^Are  there  any  and  what  legal  or  equitable  means  of  binding  the 
real  property  of  an  infant,  on  his  or  her  marriage,  so  as  to  insure  a  settle- 
ment being  made  on  his  or  her  attaining  twenty-one  ?  And  can  an  infant 
tenant  in  tail,  or  an  infant  having  a  power  of  appointment  over  property, 
make  a  valid  settlement  in  all  events  ?  And,  if  not,  state  the  events  upon 
the  happening  of  which  the  settlement  would  be  void. 

A, — ^An  infant  may  now,  upon,  or  in  contemplation  of  marriage,  with 
the  sanction  of  the  Oourt  (Ohancery  Division),  (obtained  on  petition),  make 
a  valid  settlement,  or  contract  for  a  settlement,  of  lus  or  her  real  or  personal 
estate,  which  is  as  efPectual  as  if  the  infant  were  of  full  age.  But  this 
section  does  not  extend  to  powers  which  it  is  expressly  declared  shall 
not  be  exercised  by  an  infant :  (18  &  19  Vict.  c.  48,  ss.  1,  8.) 

It  is  also  provided  that  if  any  power  of  appointment,  or  any  disentailing 
assurance,  be  executed  by  an  infant  tenant  in  tail  under  the  provisions  of 
this  Act,  and  such  infant  afterwards  die  under  age,  such  appointment  or 
disentailing  assurance  shall  become  absolutely  void :  (sect.  2.)  The  Act 
does  not  apply  to  male  infants  under  twenty  years,  or  to  female  infants 
under  seventeen  years :  (sect.  4.) 

Q.«^If  you  were  concerned  for  a  gentleman  on  his  marriage  with  a  lady, 
under  age,  in  whose  property  it  is  proposed  to  give  your  client  an  interest, 
what  course  would  you  adopt  to  secure  him  the  benefit  of  the  interest 
agreed  upon? 

^.-*If  the  lady  were  seventeen,  it  would  be  advisable  to  present  a 
petition  to  the  Oourt  of  Ohancery  under  the  Infant  Settlements  Act 
(18  A;  19  Vict.  0.  48),  to  sanction  the  settlement. 

Q. — ^A  marriage  settlement  is  made  prior  to  the  year  1888,  in  the 
ordinary  way,  without  application  to  the  court,  of  funds  of  the  husband 
and  of  reversionary  property  of  the  wife,  who  is  a  minor ;  under  what 
circumstances  and  on  what  terms  can  she  repudiate  the  settlement  of  her 
property? 

A» — ^After  attaining  twenty-one,  and  during  the  coverture,  the  wife  may 
elect  whether  she  will  confirm  the  settlement  or  give  up  her  benefits  under 
it :  (Smith  v.  Lucas,  18  Oh.  Div.  581.) 

Q. — On  an  intended  marriage  it  ]&  agreed  that  the  husband  shall  settle 
5000/.  cash,  and  the  wife,  a  minor,  a  like  sum,  payable  on  the  decease  of 
the  survivor  of  her  parents  under  their  settlement.  State  the  deeds  neces- 
sary before  and  after  the  marriage,  to  carry  the  settlement  into  effect,  and 
what  should  be  the  principal  clauses  in  each  deed. 

A. — ^If  the  infant  is  seventeen  years  of  age  the  sanction  of  the 
Oourt  of  Ohancery  should  be  first  obtained.  The  articles  of  settlement 
made    before    marriage  should  contain  covenants  by  the  husband  to 
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settle  the  5000Z.  upon  trust  for  himself  for  life,  then  for  wife  for  life, 
with  a  power  in  the  settlement  to  appoint  to  the  children  of  the 
marriage,  and  in  default  of  appointment  a  qpeoial  provision  for  the 
children ;  sons  to  take  vested  interests  at  twenty-one,  daughters  at  that 
age  or  marriage,  in  equal  shares,  the  ultimate  trusts  to  be  for  the  husband's 
next  of  kin.  There  must  also  be  a  covenant  by  the  parents  of  the  lady 
to  settle  the  share  to  be  appointed  upon  her  for  life  to  her  separate  use, 
then  to  the  husband  for  me,  and  subject  thereto  to  children  as  before ; 
ultimate  trust  to  be  for  wife's  next  of  kin.  The  settlement  made  after 
the  marriage,  and  when  the  female  infant  comes  of  age,  if  the  court's 
sanction  is  not  obtained,  should  carry  these  executory  trusts  into  execution, 
and  contain  the  usual  powers  to  vary  investments,  to  advance  children, 
&o.,  &c. 

Q. — A.,  a  minor,  is  tenant  in  tail  in  possession  of  a  landed  estate, 
consisting  partly  of  freeholds — ^partly  of  copyholds — and  partly  of  lease- 
holds, for  terms  of  years,  held  by  trustees,  upon  trust  to  correspond 
with  the  uses  of  the  freeholds.  On  A.  attaining  twenty-one,  what  must 
be  done  in  order  to  make  him  absolute  owner  of  the  different  classes  of 
property  ? 

A. — ^In  order  to  do  this  A.  must  execute  a  disentailing  assurance  of  the 
freeholds,  which  must  be  duly  enrolled ;  surrender  the  copyholds,  which 
must  be  entered  on  the  court-rolls  of  the  manor,  and  take  an  assignment 
from  the  trustees  of  the  leaseholds. 

Q. — By  a  marriage  settlement  of  personal  estate,  the  fund  was  settled 
upon  the  wife  for  Hfe,  without  power  of  anticipation ;  remainder  to  the 
husband  for  life  ;  and  after  the  death  of  the  survivor,  it  was  to  be  divided 
amongst  the  children,  in  equal  shares,  sons  taking  vested  interests  at 
twenty-one,  and  daughters  at  that  age  or  day  of  marriage.  The  husband 
is  dead,  and  all  the  children  have  attained  twenty-one.  The  widow  and 
the  children  are  desirous  to  have  the  fund  transferred  to  them  by  the 
trustees  ;  can  this  be  done  with  safety  to  the  trustees  during  the  life  of 
the  widow  ?     State  the  reason  for  your  answer. 

il.— Tes  ;  the  trustees  may  with  safety  do  this  during  the  life  of  the 
widow  ;  for  the  husband  being  dead,  the  restraint  against  anticipation  is 
gone  (Will.  P.  P.  432, 10th  e£t.),  and  for  the  like  reason  she  cannot  have 
further  children,  and  those  already  bom  are  all  sui  juris :  (see  Groves  v. 
Groves;  Ex  parte  Whitehead,  9  L.  T.  Eep.  N.  S.  533.) 

Q. — ^A.  covenants  by  marriage  settlement  that  he  will,  within  three 
years  from  the  marriage,  settle  real  estate  of  the  value  of  10,000/.  upon 
certain  trusts  for  the  benefit  of  his  intended  wife  and  the  children  of  the 
marriage  ;  no  particular  estates  are  specified  in  the  covenant ;  at  the  time 
of  the  settlement  A.  had  two  real  estates  only,  each  worth  5000/.,  which 
he  afterwards  conveyed  to  purchasers ;  to  one  within,  and  to  the  other 
after,  the  expiration  of  three  years ;  the  wife  and  child  of  the  maniage 
were  living  at  the  time  of  both  the  conveyances,  and  both  the  purchasers 
knew  that  fact,  and  were  also  aware  of  the  covenant,  and  that  A.  had  no 
other  real  estates.  Has  the  wife  or  child  any,  and  what  daim  on  the  two 
estates,  or  on  either  and  which  of  them  ? 

^.— Under  these  circumstances  the  wife  and  children  wUl,  it  seems,  be 
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creditors  by  specialty  only ;  for  it  is  a  general  role,  altboogli  it  may  not 
bold  nniversally  true,  tbat  a  covenant  to  convey  and  settle  lands  (no  par- 
ticular lands  being  specified)  will  not  be  a  specie  lien  on  tbe  lands  of  tbe 
covenantor,  but  tbe  covenantee  will  be  a  creditor  by  specialty  only :  (Sug. 
Cone.  V.  563  ;  Sm.  Man.  sect.  317.) 

Q. — ^Does  a  provision  in  a  marriage  settlement  in  tbe  form  of  a  general 
agreement  by  all  parties  for  settling  after-acquired  property  of  tbe  wife 
biad — (1)  money  given  to  tbe  wife's  separate  use ;  (2)  money  over  wbicb 
tbe  wife  bas  only  a  general  power  of  appointment  ?  And  does  sucb  a 
provision  apply  to  property  acquired  after  tbe  determination  of  tbe  cover- 
ture  in  cases  wbere  tbe  provision  is  not  expressly  limited  to  property 
acquired  ''  during  tbe  coverture  ?  " 

A, — ^If  tbe  wife  concur  in  tbe  agreement  it  will  bind  money  given  to 
ber  separate  use  {WUloughby  v.  Middleton,  1  J.  &  H.  344),  but  not 
property  over  wbicb  sbe  bas  a  general  power  of  appointment  unless  tbe 
provision  is  specially  made  to  extend  to  sucb  property.  Tbe  provision  is 
limited  to  tbe  duration  of  tbe  coverture,  unless  tbere  are  some  words 
distinctly  sbowing  tbat  it  is  to  last  longer:  {Re  Edwards,  L.  Bep. 
10  Ob.  97.) 

Q. — ^A  lady  about  to  be  married  is  entitled  in  reversion  expectant  upon 
tbe  deatb  of  ber  motber  to  an  estate  in  fee  simple.  A  settlement  is 
executed  on  ber  marriage,  comprising  personalty  only,  and  containing  a 
covenant  in  tbe  following  words :  "  If  at  any  time  after  tbe  solemnisation 
of  tbe  marriage  and  during  tbe  joint  lives  of  tbe  busband  and  wife  sbe, 
by  gift,  devise,  descent,  or  succession  sbaJl  become  entitled  to  any  real  or 
personal  property,"  &c.,  tben  tbe  same  sball  be  settled.  Tbe  marriage 
takes  place,  and  tbe  motber  dies  two  years  afterwards.  Is  tbe  estate  Mt 
by  tbe  covenant  ?    Oive  grounds  for  your  answer. 

A. — ^Tbe  estate  will  be  subject  to  tbe  covenant,  as  tbe  cbange  wbicb 
takes  place  by  tbe  reversion  becoming  vested  m  possession  during  tbe 
coverture  is  sucb  a  cbange  as  to  bring  tbe  property  witbin  tbe  words  of 
the  covenant :  {Archer  v.  Kelley,  1  Dr.  &  Sm.  300 ;  Re  Clinton* s  Trusts ; 
Exparte  HolUyway,  41  L.  T.  Bep.  N.  S.  Obanc.  191.) 

Q**— State  tbe  statutory  powers  of  tbe  Divorce  Oourt  over  settlements 
after  a  decree  nisi  or  a  decree  absolute  for  a  dissolution  of  tbe  marriage. 

A, — ^By  20  &  21  Vict.  c.  85,  s.  45,  wbere  tbe  court  sball  pronounce  a 
sentence  of  divorce  or  judicial  separation  for  adultery  of  tbe  wife,  if  it 
sball  be  made  appear  to  tbe  court  tbat  tbe  wife  is  entitled  to  any  property, 
eitber  in  possession  or  reversion,  it  sball  be  lawful  for  tbe  court,  if  it  sball 
think  proper,  to  order  sucb  settlement  as  it  shall  think  reasonable  to  be 
made  of  such  property,  or  any  part  thereof,  for  the  benefit  of  the  innocent 
party  and  of  the  chUdben  of  the  marriage,  or  either  or  any  of  them.  And 
by  22  ^  23  Vict.  c.  61,  s.  5,  it  is  provided,  that  "  The  court,  after  a  final 
decree  of  nullity  of  marriage  or  dissolution  of  marriage,  may  inquire  into 
the  existence  of  ante-nuptial  or  post-nuptial  settlements  made  on  the 
parties  whose  marriage  is  the  subject  of  tbe  decree,  and  may  make  such 
orders  with  reference  to  the  application  of  the  whole  or  a  portion  of  the 
property  settled  either  for  the  benefit  of  the  children  of  the  marriage  or 
of  their  respective  parents,  as  to  the  court  shall  seem  fit."    There  need 
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not  now  be  iisue  of  the  marriage  living  at  the  time  of  the  order,  by  41 
Viot.  0.  19,  8.  3. 

Q. — If  a  settlement  by  deed  or  will  does  not  contain  the  usoal  powers 
of  Bale  and  of  appointing  new  trustees,  how  are  these  defects  to  be  respec- 
tively remedied  ? 

A, — The  40  &  41  Viot.  o.  18,  empowers  the  court  (Chancery  Division) 
to  authorise  the  sale  of  settled  estates  when  the  settlement  contains  no 
power  to  that  effect.  The  application  may  be  made  by  the  tenant  for  life, 
&c„  by  petition  in  a  summary  way,  ¥rith  the  consent  of  the  proper  parties ; 
and  by  the  Settled  Land  Act,  1882,  the  tenant  for  life  can  sell  under  the 
regulations  of  that  Act  without  applying  to  the  court.  By  the  23  &  24 
Vict.  c.  145,  the  surviving  or  continuing  trustee  or  his  acting  executors 
or  administrators,  or  the  last  retiring  trustee,  may  appoint  a  new  trustee, 
who  has  the  same  powers  as  if  originally  appointed  (sect.  27) ;  but  this  is 
repealed  since  31st  December,  1881,  and  a  further  power  substituted  by 
44  &  45  Vict.  c.  41,  s.  31.  So  new  trustees  may  be  appointed  by  the 
court  (Chancery  Division)  on  petition :  (see  13  &  14  Vict.  c.  60.) 

Q. — ^Upon  the  appointment  of  new  trustees,  where  the  trust  property 
consists  of  both  realty  and  personalty,  how  is  the  legal  ownership  in  each 
description  of  property  to  be  conveyed  so  as  to  vest  it  in  the  new  and 
continuing  trustee  jointly  ? 

A. — ^As  to  the  realty,  this  would  properly  be  effected  by  the  continuing 
trustee  conveying  to  a  third  person  to  the  use  of  himself  (the  conUnaing 
trustee)  and  the  new  trustee,  when  the  Statute  of  Uses  will  give  them  the 
legal  estate.  As  to  personalty,  if  it  consist  of  stock,  &c.,  it  is  sufficient 
to  transfer  the  stock,  &c.,  into  the  names  of  the  trustees.  If  the  property 
be  leasehold,  it  was  formerly  assigned  over  to  a  third  person,  who 
reassigned  it  to  the  new  and  continuing  trustee.  But  by  the  22  &  23 
Vict.  c.  35,  s.  21,  any  person  may  now  assign  personal  property,  including 
chattels  real,  directly  to  himself  and  another  person  by  the  like  means  as 
he  might  assign  the  same  to  another,  and  this  is  now  the  same  with  free- 
hold land  since  3l8t  December,  1881,  by  44  &  45  Vict.  c.  41,  s.  50. 

Q. — ^When  under  a  settlement  or  will  a  father  has  a  power  to  appoint 
among  all  his  children  as  he  may  think  fit,  wiU  an  appointment  which 
leaves  out  one  or  more  of  such  children  be  effectual,  or  is  it  necessary  he 
should  appoint  a  share  to  each ;  and,  if  so,  must  such  share  be  a  substantial, 
or  may  it  be  a  merely  nominal  one  ? 

A. — ^A  father,  who  had  the  power  of  appointing  among  all  his  children, 
could  not  fori^crly  leave  out  one  or  more  of  such  children,  as  that  would 
not  be  a  valid  exercise  of  the  power ;  but  the  same  object  was  attained  by 
appointing  a  substantial  share  to  one  and  a  nominal  share  to  another 
(1  Will.  4,  c.  46 ;  1  Hughes's  Pract.  Sales,  390,  392, 2nd  edit.) ;  but  now 
by  37  &  38  Vict.  c.  37,  such  appointments,  if  made  after  the  Act,  30th 
July,  1874,  are  good  unless  a  declaration  to  the  contrary  is  contained  in 
the  instrument  creating  the  power. 

Q. — ^What  is  meant  by  a  fraud  on  a  power  of  appointment  ?  Give  an 
example. 

A. — ^Where  a  donee  of  a  special  power  appoints  a  fond  to  one  of  the 
objects  under  it,  under  an  understanding  that  the  latter  is  to  lend  the 


•'» 


BBTTLIlOnTB.  858 

fond  to  the  former,  though  on  good  secoritj,  or  make  over  a  part  thereof 
to  one  not  an  object  of  ihe  power.  This  would  be  a  fraud  on  the  power, 
not  being  for  the  sole  benefit  of  the  appointee,  and  will  be  set  aside  in 
equity :  (Sm.  Man.  seot.  201.) 

Q, — ^In  case  a  father  has  a  power  of  appointing  a  sum  of  money  among 
his  children,  and  in  consideration  of  a  sum  paid  to  him  by  one  of  such 
children  he  makes  an  appointment  in  favour  of  such  child,  is  the  appoint- 
ment  good  ?    And  give  a  reason  for  your  answer. 

A.'-^hk  this  case  the  appointment  is  bad,  it  being  a  fraud  on  the 
power;  the  father  being  in  the  position  of  a  trustee,  who  cannot  be 
allowed  to  stipulate  for  an  advantage  to  himself  by  the  execution  of 
his  trust :  (St.  £q.  §  255 ;  Aleyn  v.  Bekhier,  1  L.  0.  Eq.  846,  in  notis, 
Srd  edii) 

Q. — ^A.,  by  his  will,  gives  B.  a  power  to  appoint  a  sum  of  money  to 
all,  or  some,  or  one  of  his  (B.'s)  children,  as  B.  may  think  fit.  B.  has 
several  children;  one  of  such  children  dies  in  B.'s  lifetime,  leaving 
children,  being  B.'s  grandchildren.  Is  B.  authorised  under  such  power 
to  appoint  any  part  of  the  money  to  such  his  grandchildren,  or  any  of 
them? 

A, — ^B.  is  not,  under  this  power,  authorised  to  appoint  any  part  of  the 
money  to  his  grandchildren  or  any  of  them :  (see  AUxander  v.  Alexander, 
K  0.  Oonv.  299 ;  Sug.  Pow.  252,  7th  edit. ;  Burt.  Oom.  pi.  571  and 
note.) 

Q*— Funds  are  settled  upon  trust  for  husband  and  wife  and  the 
survivor  for  life,  and  subject  thereto  for  the  issue  of  the  marriage  (bom 
during  their  lives  or  the  life  of  the  survivor)  as  they  or  the  survivor  shall 
appoint,  and  in  default  for  the  child,  if  only  one,  to  vest  at  twenty-one, 
&c.  The  father  dies— the  joint  power  not  having  been  exercised — 
leaving  an  only  child,  who  attains  twenty-one.  What  estate  has  such 
child  during  the  mother's  lifetime  ?    Oan  it  be  defeated  ?  and  if  so,  how  ? 

A, — ^The  child  has  a  vested  interest,  subject  to  its  being  divested  by  an 
appointment  by  the  mother  to  any  grandchildren  (as  the  power  to  appoint 
among  issue  would  include  grandchildren):  (Prideaux,  11th  ed.  vol.  2, 
p.  197.) 

Q. — Suppose  an  estate  being  settled  upon  A.  for  life,  with  remainder  to 
such  son  of  his  as  he  should  appoint,  and  A.  should  appoint  to  his  son  B., 
who  has  just  attained  twenty-one,  and  A.  and  B.  should  thereupon  mort- 
gage the  estate  to  a  third  person  for  money  advanced  to  A.,  would  such  a 
transaction  be  valid  ?     State  the  reasons  for  your  answer. 

A. — ^It  is  doubtful  whether  the  transaction  would  be  binding.  The  son 
does  not  receive  any  part  of  the  money,  and  that  would  seem  to  imply  a 
fraud  on  the  power.  However,  it  must  be  clearly  shown  that  the  mort- 
gagee had  notice  of  the  fraud,  in  order  to  set  aside  the  transaction :  (see 
McQueen  v.  Farquhar,  11  Ves.  467 ;  Alet/n  v.  Belchier,  1  L.  G.  Eq.  846, 
851,  in  notis,  8rd  edit.) 

Q. — May  a  deed  or  wiU  executed  by  virtue  of  a  power  requiring  attes- 
tation by  three  witnesses  be  executed  only  in  the  presence  of  two?  If  so, 
name  the  statutes  respectively  authorising  such  alteration. 

A  ▲ 
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A, — The  1  Vict.  c.  26,  s.  10,  provides  that  a  will  executed  in  the 
presence  of  two  witnesses,  as  required  by  the  9th  section,  is  a  valid 
execution  of  a  power  of  appointment  by  wiQ :  (sect.  10.) 

And  the  22  h  23  Vict.  c.  35,  enacts  that  a  deed,  hereafter  executed  and 
attested  in  the  presence  of  two  witnesses,  shall,  as  far  as  regards  the 
execution  and  attestation  thereof,  be  a  valid  execution  of  a  power  of 
appointment  by  deed  :  (sect.  12.) 

Q.»-Before  the  Wills  Act  was  there  any  exception  to  the  rule  that 
required  a  strict  adherence  to  the  prescribed  formalities  ? 

A. — ^Before  the  Wills  Act,  the  prescribed  forms  required  on  the  execu- 
tion  of  a  power  must  have  been  complied  with  in  all  cases.  Yet  if  the 
power  was  to  be  executed  by  a  wiU,  and  the  property  was  real  estate, 
and  no  formalities  were  named,  the  formalities  required  by  the  Statute 
of  Frauds  should  have  been  complied  with :  (1  Sug.  Pow.  155,  280,  7th 
edit.) 

Q. — ^Where  a  will  contains  a  power  to  raise  money  out  of  an  estate  not 
confined  to  raising  it  out  of  the  rente,  or  a  power  to  charge  an  estate 
generally,  would  such  power  authorise  a  sale  or  mortgage  of  the  estate,  or 
both? 

A. — ^A  power  generally  to  raise  a  sum  of  money  out  of  an  estate  or  to 
charge  an  estate  generally,  would  authorise  either  a  sale  or  mortgage  of  it : 
(1  Bug.  Pow.  538,  589,  6th  edit. ;  Burt.  OoHap.  1501,  &c. ;  Sm.  Man.  sect. 
256.) 
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Questiork-^Whsi  is  a  will  ? 

Answer. — ^A  written  instrument  by  which  a  person  expresses  what  he 
wills,  or  wishes  to  be  performed  after  his  death.  Wills  are  technically 
divided  into  wills  or  devises,  and  mils  or  testaments.  A  will  or  devise  is 
applied  to  the  disposal  of  real  estate.  A  will-  or  testament  is  applied  to 
the  disposal  of  personal  estate :  (see  Holth.  L.  D.  2nd  edit.)  But  see  1 
Vict.  c.  26,  s.  1. 

• 

Q, — ^Trace  very  shortly  the  growth  of  the  power  of  disposing  of  real 
estate  by  will  from  the  time  of  Edward  the  First  to  the  present  day. 

A. — ^The  alienation  of  lands  by  will  was  not  allowed  in  this  country 
until  many  years  after  the  passing  of  the  statute  of  Quia  emptores,  except 
in  the  City  of  London,  and  a  few  other  places  by  virtue  of  special  custom. 
In  process  of  time,  however,  a  method  of  devising  lands  was  covertly 
adopted  by  means  of  conveyances  to  other  parties  to  such  uses  as  the 
person  conveying  should  appoint  by  his  wilL  This  was  intentionally  I 
restrained  by  the  Statute  of  Uses  (27  Hen.  8,  c.  10),  but  five  years  after,  i 
by  further  stotutes  (32  Hen.  8,  c.  1,  and  34  &  35  Hen.  8,  c.  5),  lands  in  ' 
free  socage  were  allowed  to  be  devised  by  will ;  but  it  was  not  until  the  , 
restoration  of  Charles  XL,  when  feudal  tenures  were  abolished,  that  the 
right  of  devising  freehold  lands  became  complete  and  universal.  And  the 
present  Wills  Act  (1  Vict.  c.  26)  gives  the  fullest  powers  of  disposing  of 
real  estote  by  will :  (see  WilL  B.  P.  64,  ISth  edit) 
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C2.— -Compare  the  operation  of  a  will  of  personalty  with  that  of  a  will 
of  lands^  as  regards  the  vesting  of  the  property  bequeathed  or  devised  to  a 
legatee  or  devisee. 

^•— Bead  property  vests  in  the  devisee  from  the  death  of  the  testator, 
whereas  personidty  vests  in  the  ezeontor  for  payment  of  debts  in  the 
first  instuioe,  and  requires  the  assent  of  the  executor  before  passing  to  the 
legatee. 

Q, — Explain  the  nature  of  the  transaction  connected  with  conveyancing 
mentioxied  in  the  following  extract  from  a  letter  written  in  the  year  1462, 
and  ahow  how  such  a  transaction  would  now  be  carried  out :— "  Sir  John 
Faatolf,  whom  Gk>d  assoyle,  was  sometime  by  Sir  Harry  Inglose  enfeoffed 
of  tmat  of  his  manor  of  Pickworth,  in  Butland,  the  which  Sir  Harry 
Ingloae  made  his  will,  proved,  that  the  said  manor  should  be  sold  by  his 
executors,  to  whom  the  said  Sir  John  has  released,  as  it  was  his  duty  to 
do  : "  (Paston  Letters,  p.  89,  vol.  ii  ed.  1874.) 

A. — ^Before  the  Statute  of  Uses,  27  Hen.  8,  c.  10,  if  owners  of  land 
made  a  feoffment  of  it  to  another  without  consideration,  it  was  held  by 
the  Oourt  of  Chancery  that  it  was  meant  by  the  feoffor  to  be  for  his  own 
use  ;  and  the  Court  of  Chancery  at  that  time  allowed  the  use  of  land  to  be 
by  will,  whereas  the  land  itself  could  not  be :  (see  Wms.  B.  P. 
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Q.—- A«  and  B.  are  seised  in  fee  of  three  estates,  ntimbered  I,  2,  8. 
They  hold  the  estate  No.  1  as  tenants  in  common ;  the  estate  No.  2  as 
joint  tenants  ;  No.  3  as  coparceners.  Oan  A.  and  B.,  or  either  of  them, 
by  will  deyise  their  andivided  shares  in  these  three  estates,  or  any,  and  if 
any,  which  of  them  ? 

A, — ^A.  or  B.  may  devise  his  undivided  share  of  either  the  estates  held 
in  tenancy  in  common  or  coparcenary  (Nos.  1  and  3) ;  for  they  have  a 
several,  though  undivided  interest.  Joint  tenants  (No.  2),  while  they 
continue  such,  cannot  devise  their  interest  in  the  estate,  for  there  is  the 
right  of  survivorship  existing  between  them.  But  should  one  joint  tenant 
at  any  time  before  his  death  become  possessed  of  the  whole  estate  or  of  a 
separate  and  divided  share  by  survivorship,  partition,  or  otherwise,  the 
devise  would  pass  the  interest,  no  matter  when  the  will  was  made :  (Hayes 
&  Jarm.  Gone.  Wills,  91,  &o.,  6th  edit.) 

Q..-.When,  and  of  what  property,  may  a  married  woman  make  a 
will? 

il.— She  may,  if  of  full  age,  make  a  will  of  property  settled  to  her 
separate  use  or  over  which  she  has  a  general  power  of  appointment ;  or  of 
goods  vested  in  her  as  executrix ;  or  of  her  personal  estate  with  the  (userU 
of  her  husband ;  or  of  the  property  declared  by  the  S3  k  34  Vict.  c.  93, 
or  45  &  46  Vict,  c  75,  to  be  her  separate  property.  She  may  also  make  a 
will  if  her  husband  is  banished  for  life ;  or,  it  seems,  during  the  time  he 
is  transported  for  a  term  of  years ;  or  if  she  has  obtained  a  protection 
order,  or  has  a  judicial  separation  decreed  under  the  Divorce  Act :  (see 
Hayes  &  Jarm.  Gone.  Wills,  82,  168,  6th  edit. ;  Tc^hr  v.  Meadg,  12  L.  T. 
Bep.  N.  S.  6.) 

Q. — ^What  power  (if  any)  of  disposition  by  will  has  a  wife  dying  in  her 
husband's  lifetime  over  real  estate  belonging  to  her  absolutely,  and  not 
the  subject  of  any  settlement  ? 

A. — If  she  has  no  power  of  appointment  over  it,  and  it  is  not  separate 
property  under  a  settlement  or  the  Married  Women's  Property  Acts,  she 
cannot  dispose  of  it  by  will. 

Q.— A  lady  under  her  marriage  settlement  has  a  power  of  appointing 
her  property  by  will  in  the  event  of  her  husband  surviving  her,  and  has 
made  such  a  will  in  favour  of  her  own  relations.  If  she  were  to  call  on 
you  after  her  husband's  death  for  advice  generally  in  her  affairs,  what 
should  you  say  to  her  as  to  her  will  ? 

ii.— In  such  a  case  I  should  advise  her  that  her  will  was  inoperative  as 
to  the  appointment,  as  powers  are  most  strictiy  construed,  and  that  aha 
must  make  a  fresh  wilL 

Q.— A  married  woman,  having  separate  estate,  and  having  under  her 
marriage  settlement  a  general  power  of  appointment,  in  the  event  of  her 
dying  in  her  husband's  lifetime,  over  property  which,  if  she  survives  him, 
vests  absolutely  in  her,  makes  a  will  with  the  assent  of  her  husband,  pur- 
porting to  exercise  the  power  and  to  dispose  of  the  separate  estate  and  of 
her  residuary  estate  ;  she  survives  her  husband,  and  dies.  What  is  the 
effect  of  the  will  with  regard  to  (1)  the  separate  estate ;  (2)  the  property 
subject  to  the  power ;  (3)  property  acquired  by  her  after  her  husband's 
death  ? 
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^.—(1)  This  will  pass  nnder  the  will,  the  woman  being  deemed  to  be 
a  feme  sole  as  to  it  {Taylor  v.  Meads,  84  L.  J.  203,  Ch.) ;  but  as  to  (2) 
and  (3)  the  will  will  be  inoperatiye :  (see  Noble  v.  Wilcock,  L.  Bep.  8 
0.  A.  779.) 

Since  1882,  'however,  a  married  woman  may  dispose  by  will  of  any  pro- 
perty acquired  by  her  or  which  belonged  to  her  at  the  time  of  marriage  if 
after  that  date  :  (45  &  46  Vict.  c.  75.) 

Q. — ^When  was  the  Act  for  the  amendment  of  the  law  with  respect  to 
wills  passed,  and  from  what  day  does  it  take  effect  ? 

A. — The  Act  for  the  amendment  of  the  law  with  respect  to  wills  was 
passed  in  July,  1837,  and  takes  effect  from  the  first  day  of  January,  1838 : 
(1  Vict,  a  26,  s.  34.) 

Q. — What  well-known  rules  of  law  have  been  made  to  giye  way  to  the 
testator's  intention  by  the  Wills  Act,  1837  ? 

A. — ^That  a  general  deyise  of  lands  did  not  include  leaseholds,  and  a 
general  devise  or  bequest  of  real  or  personal  estate,  real  or  personal  estate 
subject  to  a  general  power  of  appointment,  or  trust  estates.  That  a  fee 
simple  cannot  pass  without  words  of  limitation.  That  ''  dying  without 
issue  '*  meant  an  indefinite  failure  of  issue.  That  all  devises  and  bequests 
lapsed  by  death  of  devisee  or  legatee  in  lifetime  of  testator. 

Q. — State  the  mode  in  which  a  will  is  required  to  be  executed  by  the 
Act,  7  Will.  4  &  1  Vict.  c.  26,  for  the  amendment  of  the  law  relating  to 
wills ;  and  has  any  further  alteration  been  made  ? 

A. — The  1  Vict.  c.  26  enacts  that  the  will  must  be  signed  at  the  foot 
or  end  thereof  by  the  testator,  or  by  some  person  in  his  presence  and  by 
his  direction.  And  the  signature  must  be  made  or  acknowledged  by  the 
testator  in  the  presence  of  two  or  more  witnesses  present  at  the  same 
time,  and  such  witnesses  must  attest  and  subscribe  the  will  in  the  presence 
of  the  testator :  (sect.  9.) 

The  strictness  with  which  the  court  construed  the  words  "  at  the  foot 
or  end  thereof  "  caused  many  wiUs  to  be  rendered  invalid.  An  Act  was 
therefore  passed  to  remedy  this,  and  it  provides  that  the  will  shall  be 
valid  if  not  strictly  signed  at  the  foot  or  end,  provided  it  is  apparent  on 
the  face  of  the  will  that  the  testator  intended  to  give  effect  by  his 
signature  to  the  writing  signed  as  his  will.  But  the  signature  wiU  not 
give  effect  to  any  disposition  which  is  underneath  or  follows  it,  &c. :  (see 
15  ft  16  Vict.  c.  24.) 

Q. — ^What  are  the  proper  solenmities  to  be  observed  on  the  execution  of 
a  will  by  a  testator  who  is  blind  ? 

A. — ^In  addition  to  the  usual  formalities  it  is  desirable,  though  not  at 
law  necessary,  that  the  will  should  be  read  over  to  the  testator,  and  when 
the  witnesses  attest  the  will  they  must  be  in  such  a  position  that  the 
testator,  if  not  blind,  could  see  them  :  (Hayes  &  Jarm.  Oono.  Wills,  14, 16, 
in  Tiotis,  6th  edit.) 

Q.-— Who  ought  not  to  be  an  attesting  witness  to  the  execution  of  a 
wiU?(a) 

(a)  Also  asked  thus :  In  giving  written  instrnotions  to  a  testator  for  the  execution 
of  his  will,  would  you  feel  it  necessary  to  caution  him  against  applying  to  any  and 
what  class  of  persons  as  attesting  witnesses,  and  why  ? 
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A, — ^No  person  should  attest  the  execution  of  a  will  to  whom,  or  to 
whose  wife  or  husband,  any  beneficial  interest  is  given  (except  a  charge  for 
payment  of  debts),  otherwise  the  gift  will  be  yoid,  but  the  person  attesting 
will  be  a  good  witness :  (1  Vict.  c.  26,  s.  15.)  Nor  does  the  incompe- 
tency of  the  witness  at  the  time  of  execution,  or  subsequently,  invalidate 
the  will :  (sect.  14.) 

Q.<*Oan  a  person  be  admitted  as  a  witness  to  prove  the  execution  of 
a  will,  or  the  validity  of  it,  who,  or  whose  wife  or  husband,  takes  a  bene- 
ficial legacy  under  the  wiU ;  and  will  she  or  he  be  entitled  to  the  legacy 
or  not  ? 

il.— The  gift  will  be  void,  but  this  does  not  prevent  the  person  to 
whom,  or  to  whose  wife  or  husband,  the  legacy  is  given,  being  admitted 
to  prove  the  execution  or  validity  of  the  wiU :  (1  Vict.  c.  26,  s.  15.) 

Q. — ^What  is  the  effect  of  a  legacy  to  a  child  of  an  attesting  witness  ? 
A, — The  legacy  is  good,  as  the  1  Vict.  c.  26,  s.  15,  does  not  apply  in 
this  case  :  (see  Hayes  &  Jarm.  Gone.  Wills,  43,  &c,  6th  edit.) 

Q. — A  testator  by  his  will  devises  property  to  his  wife,  and  by  a  codicil 
thereto,  to  which  she  is  a  witness,  confirms  his  will ;  will  the  devise  to  the 
wife  be  void  ? 

A. — ^The  devise  will  be  good,  provided  the  wife  did  not  also  attest  the 
will  (Denne  v.  Wood,  4  L.  J.  0.  S.  57) ;  so,  vice  verad,  when  a  will 
attested  by  a  legatee  is  afterwards  republished  by  a  codicil  attested  by 
other  witnesses,  the  gift  of  the  legatee  is  made  good  :  (see  Gumey  v.  Chirney, 
8  Drew.  208 ;  Anderson  v.  Anderson,  L.  Bep.  13  Eq.  381.) 

Q.— -Is  there  any,  and  what,  valid  objection  to  an  executor  or  creditor 
being  an  attesting  witness  to  the  execution  of  a  will  ? 

A. — ^No  person  on  account  of  his  being  appointed  executor  of  a  will 
is  thereby  rendered  incompetent  to  be  admitted  as  a  witness  to  prove 
its  execution.  A  creditor  may  also  attest  the  execution  of  a  will, 
although  there  may  be  a  charge  for  payment  of  debts :  (1  Vict.  c.  26, 
ss.  16,  17.) 

Q. — ^Previously  to  January,  1838,  how  many  witnesses  were  required 
to  a  will  of  real  estate,  and  how  many  to  a  will  of  personal  estate ;  and 
what  is  the  present  law  in  regard  to  each  ? 

A. — ^The  Statute  of  Frauds  required  three  witnesses  at  least  to  a  will 
of  real  estate;  but  none  were  necessary  in  the  case  of  a  bequest  of 
personal  estate;  by  the  1  Vict.  c.  26,  s.  9,  however,  two  or  more 
witnesses  are  required  in  the  testamentiiry  dispositions  of  both  descrip- 
tions of  piopeiiy:  (WiU.  B.  P.  206,  13th  edit.;  Brow.  B.  P.  Stats. 
200,  ^c.) 

Q. — ^Does  the  Wills  Act  contain  any,  and  what,  provisions  as  to  the 
exercise  by  wiU  of  powers  of  appointment  ? 

A, — ^The  Act  (sect.  27^  provides  that  if  a  wUl  is  executed  as  required 
by  the  Act  it  wiU  pass  aU  property  over  which  the  testator  has  a  general 
power  of  appointment  by  wiU,  unless  a  contrary  intention  appear. 

Q.— What  attestation  is  requisite  to  the  valid  execution  of  a  wiU  I  and 
if  a  form  of  attestation  be  subscribed,  what  should  that  form  be  ? 

ii.— The  1  Vict,  c  26,  requires  the  wiU  to  be  attested  by  two  or  more 
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witnesses  present  at  the  same  time,  who  are  to  attest  and  subscribe  the 
will  in  the  presence  of  the  testator,  but  no  form  of  attestation  is  necessary : 
(sect.  9.) 

A  form  of  attestation  is,  however,  invariably  used,  which  runs  thus : 
"  Signed  by  the  said  A.  B.,  the  testator,  as  and  for  his  last  will  and 
testament,  in  the  presence  of  us,  present  at  the  same  time,  who  in  his 
presence  (in  the  presence  of  each  other),  (a)  and  at  his  request,  have 
hereunto  subscribed  our  names  as  witnesses.  Also,  if  a  form  is  not  used, 
the  Probate  Court  will  require  an  affidavit  that  the  will  was  executed 
properly  before  they  grant  it  probate :  (Hayes  &  Jarm.  Oono.  Wills,  121, 
&C.,  6th  edit.) 

Q. — Transcribe  the  form  of  attestation  to  a  codicil. 

A, — "  Signed  by  the  said  testator  as  and  for  a  codicil  to  his  will,  in  the 
presence  of  us,  present  at  the  same  time,  who,  in  his  presence,  at  his 
request,  have  hereunto  subscribed  our  names  as  witnesses." 

Q. — ^Is  it  requisite  that  the  testator  see  the  witnesses  attest  the  will  ? 

A  .—It  must  be  attested  in  his  presence,  but  it  will  satisfy  the  Act  if 
the  testator  be  in  such  a  position  that  he  might  have  seen  the  witnesses 
attest  the  will  if  he  chose  to  look :  (see  Hayes  &  Jarm.  done.  Wills,  16, 
17,  6th  edit. ;  Ld.  St.  Leonards'  Handy  Book,  149/  6th  edit.) 

Q, — ^Must  all  the  witnesses  sign  their  names  in  the  presence  of  each 
other? 

ii.— The  9th  section  of  the  WiUs  Amendment  Act  does  not,  it  will  be 
seen,  require  this,  but  it  will  not  be  prudent,  in  any  case,  that  either  of 
the  witnesses  should  leave  the  room  until  every  requisition  of  the  Act  is 
complied  with :  (Alln.  Wills  &  Adms.  75,  2nd  edit. ;  Hayes  &  Jarm., 
uln  sup, ;  Sug.  E.  P.  Stats.  336.) 

Q. — ^If  alterations  are  made  in  a  will  previous  to  the  signing,  what 
precautions  would  you  use  with  respect  to  them  ? 

A, — ^Alterations  in  a  will  previous  to  executing  it  should,  as  a  proper 
precaution,  be  marked  in  the  margin  by  the  testator  and  witnesses,  and 
referred  to  in  the  attestation  clause :  (1  Vict.  c.  26,  s.  21 ;  Sug.  B.  P* 
Stats.  341,  347.)  Indeed,  important  alterations,  if  not  noticed  in  the 
attestation  clause,  must  be  proved  to  have  existed  in  the  will  before 
execution :  (Prob.  Bules,  1858,  r.  9.) 

Q. — ^What  is  necessary  if  the  testator  makes  alterations  after  signing  ? 

A. — ^The  will  must  be  re-executed;  but  the  will  with  such  alterations 
will  be  deemed  duly  executed  if  the  signature  of  the  testator  and  the 
subscription  of  the  witnesses  be  made  in  the  mai^  or  on  some  other 
part  of  the  will  opposite  or  near  the  alterations,  or  at  the  foot  or  end  of 
or  opposite  a  memorandum  referring  to  such  alterations  and  written  at 
the  end  or  some  other  part  of  the  mil :  (1  Vict.  c.  26,  s.  21 ;  Sug.  B.  P. 
Stats.  347.) 

Q. — ^Is  a  will  unattested  under  any  circumstances  valid  ? 
A. — ^The  wills  of  soldiers  on  active  service,  and  seamen  at  sea,  with  the 
exception  of  petty  and  non-commissioned  officers  of  the  navy  or  marines, 

(a)  These  words  are  not  necessary,  and  had  better  be  omitted. 
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and  seamen  and  marinea  in  the  nayy,  &c.,  as  to  their  pay,  fte.  (see  1  WilL 
4,  c.  20 ;  28  &  29  Vict.  c.  71),  are  valid  although  unattested,  and  they 
may  even  make  noncapatiye  wills :  (see  1  Vict.  c.  26,  ss.  11^  12 ;  Brow. 
B.  P.  Stats.  204,  205,  and  notes.)  (a) 

(2>-~How  can  the  zeyocation  of  a  will  be  now  effected  ? 

^.— By  marriage;  or  by  another  will  or  codicil  duly  executed,  or  by 
some  writing,  declaring  an  intention  to  reyoke  the  same,  and  executed  in 
the  manner  in  which  a  will  is  required  to  be  executed,  or  by  the  burning, 
tearing,  or  otherwise  destroying  the  same  by  the  testator,  or  by  some 
person  in  his  presence  and  by  his  direction,  with  the  intention  of  reyokiog 
the  same :  (1  Vict.  c.  26,  ss.  18,  20.) 

Q.^-How  may  a  reyoked  will  or  codicil  be  subsequently  reyiyed  ? 

A. — Only  by  re-execution,  or  by  a  codicil  duly  executed,  showing  an 
intention  to  revive  the  will.  And  if  the  will  is  partly  revoked  and  after- 
wards wholly  revoked,  and  then  revived,  such  revival  does  not  extend  to 
that  portion  which  was  in  the  first  instance  only  partly  revoked,  unless  a 
contx«ry  intention  appears :  (see  1  Vict.  c.  26,  s.  22.) 

Q.^— State  the  effect  of  marriage  upon  the  will  of  a  man  before  and 
since  the- 1  Vict.  c.  26. 

il.— 'Before  this  Act,  marriage  alone  of  a  man  did  not  revoke  his  will ; 
the  law  required  marriage  and  the  birth  of  a  child  to  do  this.  Now, 
marriage  revokes  the  will  of  a  man  as  well  as  of  a  woman  ;  except  it  be 
a  will  made  in  pursuance  of  a  power  of  appointment,  when  the  estate 
thereby  appointed  would  not,  in  default  of  appointment,  go  to  his  real 
or  personal  representatives :  (see  sect.  18 ;  Brow.  B.  P.  Stats.  207.) 

Q.— A  widower  makes  a  will,  leaving  all  his  real  and  personal  estate  to 
an  only  child  (a  daughter),  and  afterwards  marries  again.  On  his  dying 
without  making  any  further  will,  and  leaving  the  above  daughter  and  his 
wife,  and  a  son  and  daughter  by  her,  him  surviving,  how  do  his  real  and 
personal  estate  go  ? 

A, — ^The  will  is  revoked  by  the  subsequent  marriage,  and  his  real  estate, 
subject  to  his  widow's  dower  (if  any),  descends  to  the  son,  whilst  the  widow 
takes  one-third  of  the  persoiuJty,  and  the  remainder  is  divided  equally 
amongst  his  three  children. 

Q. — ^What  effect  has  a  codicil  properly  executed  under  the  7  WilL  4  k 
1  Vict.  c.  26^  on  a  will  made  previously,  which  would  have  been  good  as 
the  law  then  stood,  but  not  so  under  tlds  Act  ? 

il.^-Although  a  testamentary  instrument  is  not  properly  executed  or 
attested,  yet  if  it  is  clearly  referred  to  by  one  of  lat^  date,  properly 
executed  and  attested,  it  will  be  operative,  and  no  particular  form  of  ex- 
pression is  necessaiy :  (Bug.  B.  P.  Stats.  889.)  Therefore  in  the  question 
put^  the  will  will  be  operative  if  referred  to  in  the  codidL 

Q. — ^Is  a  will  made  before  marriage,  and  consequently  thereby  revoked, 
revived  by  a  codicil  made  after  marriage  giving  legacies,  but  not  referring 

(a)  Bnt  the  Board  of  Trade  may  refuse  to  deliYer  the  wages  or  effects  of  any 
deeeaaed  merohant  seaman  to  the  person  daiming  them  under  a  will  made  on  board 
ship  noless  the  will  is  in  writing,  signed  or  acknowledged  by  the  testator  in  the 
presence  of  the  master  or  first  mate :  (17  &  18  Vict,  c  104.) 
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to  the  will  otherwise  than  by  the  introductory  words,  ''  This  is  a  codicil 
to  my  will? 

A, — ^If  the  will  and  codicil  are  written  on  the  same  paper,  or  if  it  can 
be  shown  that  the  testator  never  made  any  other  will  (for  which  purpose 
parol  eyidence  is  admissible),  the  reference*in  the  codicil  to  the  will  will 
be  sufficient  to  set  up  and  reviye  the  wiU ;  but,  in  the  absence  of  such 
proof,  the  reference  would  be  too  vague  for  this  purpose  :  (see  Allen  v. 
Maddock,  81 L.  T.  Bep.  N.  S.  859  ;  Bug.  B.  P.  Stats.  889 ;  Ld.  St.  Leonards* 
Handy  Book,  151.Xa) 

Q. — State  the  e£Fect  as  to  revocation  by  any  conveyance  or  act  done 
relating  to  the  estate  disposed  of,  not  being  in  itself  an  act  of  revocation, 
subsequently  to  the  execution  of  the  will. 

A, — ^If  the  testator,  after  disposing  of  his  property,  real  or  personal, 
by  his  will  subsequently  conveys  or  parts  with  such  property,  the  will 
is  necessarily  revoked :  (see  Moore  v.  Batsebeck,  12  Sm.  128,  189,  and 
see  1  Vict.  c.  26,  s.  28 ;  Brow.  B.  P.  Stats.  210.)  And  formerly,  if 
the  testator  had  repurchased  such  property,  it  would  not  have  passed 
under  the  will  without  a  republication  ;  now,  however,  a  will  speaks  from 
the  death,  and  passes  all  his  property :  (see  sects.  8,  28 ;  Brow.  B.  P. 
Stats.  195,  210.) 

Q. — Wm  a  mortgage  in  fee  operate  in  law  and  equity  as  a  revocation 
of  a  will  made  previously  ? 

A, — ^It  will  operate  as  a  revocation  to  the  amount  of  the  charge  only : 
(see  17  &  18  Vict.  c.  118.) 

C2.— On  what  words  or  expressions  in  a  will  of  real  property,  and  on 
what  other  circumstances  will  depend  the  question  whether  or  no  real 
estate  purchased  after  the  date  of  the  will  passes  under  the  devises 
in  it? 

A. — ^The  after-acquired  property  will  pass  under  the  will,  for  the  will 
speaks  from  the  death,  unless  a  contrary  intention  appears  (1  Vict.  c.  26, 
88.  8,  24) ;  as  where  the  devise  was  of  all  the  estate  of  which  "  I  am  now 
seised,'*  dearly  showing  a  reference  to  the  date  of  the  wilL  So  if  the 
devise  be  specific,  as  of  "  all  my  Q.  H.  estates  in  £."  and  there  be  no 
residuary  devise,  other  property  or  additions  cannot  pass  by  the  will : 
{Webb  V.  Bpig,  1  K,  &  J.  580.) 

Q, — ^B.,  owning  500  acres  of  freehold  land  in  fee  simple,  quarrelled 
with  his  eldest  son  and  heir,  and  on  the  18th  June,  1880,  made  a  will 
devising  generally  "  all  his  real  estate,  whatsoever  and  wheresoever,"  to 
his  youngest  son.  He  lived  but  ten  years  more,  during  which  he  bought 
the  Fransham  estate  of  1200  acres,  and  died  in  1840  without  having  been 
reconciled  to  his  eldest  son,  or  having  touched  or  added  to  his  will  in  any 
way.     How  did  his  real  estate  devolve  ? 

A — ^The  Fransham  estate,  purchased  by  the  testator  after  the  date  of 
his  will,  devolves  on  his  eldest  son  as  heir-at-law,  as  the  Wills  Act  (1  Vict. 

(a)  And  it  seems  that  if  the  will  is  revoked  by  eotnal  destruction,  as  if  it  be  bnmt, 
a  oodioil  clearly  referring  to  it  cannot  revive  it  as  a  will  in  writing,  within  the  9th 
section  of  the  1  Vict.  o.  26  z  (Rogers  et  at  y.  Gwdenough  e<  dL,  5  L.  T.  Bep.  N.  S.  719 ; 
see  also  Newton  v.  Newton,  A,,  218.) 
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c.  26),  which  provides  that  after-acquired  property  shall  pass  under  a 
general  devise,  does  not  apply  to  wills  executed  before  the  1st  day  of 
January,  1888.  His  second  son  takes  merely  his  real  estate  at  the  time 
of  maHng  his  will. 

Q. — Suppose  a  yrill  to  devise  all  the  testator's  real  estate,  and  the 
testator,  after  executing  his  will,  purchase  or  acquire  a  freehold  estate, 
and  do  not  subbequently  re-execute  his  will  or  make  any  devise  of  such 
estate,  to  whom  upon  his  death  will  such  after-purchased  or  acquired 
estate  descend  ? 

A, — To  the  devisee,  and  not  to  the  heir,  as  would  have  been  the  case 
before  the  1  Vict.  c.  26,  ss.  8  and  24. 

Q. — A  testator  by  his  will  gives  all  his  "  land  "  to  his  son  John.  He 
dies  possessed  of  freehold,  copyhold,  and  leasehold  properties.  Which  of 
these  will  pass  to  his  son  John,  and  why  ? 

A  .—They  will  aU  pass,  as  by  sect.  26  of  the  Wills  Act  (1  Vict.  c.  26)  a 
devise  of  land  includes  the  customary  copyhold  and  leasehold  estates  of 
the  testator  as  well  as  freehold  estates,  unless  a  contrary  inteution  appear 
in  the  will. 

Q.— If  the  testator  do  not  name  any  executor  of  his  wiU,  who  would 
be  entitled  to  probate  ? 

A. — ^The  court,  in  the  exercise  of  its  discretion,  considers  the  right  to 
administration  to  follow  the  right  to  the  property.  In  the  case  put, 
therefore,  administration  cum  testamento  annexo  would  be  granted  to  the 
residuary  legatee  in  preference  to  the  next  of  kin  :  (AUn.  Wills,  106,  107, 
8rd  edit.) 

Q. — In  what  court  or  registry  should  a  will  of  personalty  be  proved, 
where  the  testator  leaves  bona  notabiliaf  in  different  districts  ? 

A. — ^Formerly,  if  the  testator  left  bona  notabilia,  or  chattels,  to  the 
value  of  5Z.  in  two  distinct  dioceses  within  the  same  province,  the  will 
must  have  been  proved  in  the  Prerogative  Oourt  of  that  province.  But 
now  it  may  be  proved  in  the  district  registry  wherein  the  testator  had  at 
the  time  of  his  death  a  fixed  place  of  abode ;  and  such  probate  has  effect 
over  the  personal  estate  of  the  deceased  in  all  parts  of  England ;  or  it  may 
be  proved  in  the  principal  registry :  (see  20  &  21  Vict.  c.  77,  a.  46  ; 
Ooote's  Prob.  Pr.  7  et  seq.,  6th  edit.) 

Q. — ^If  a  testator  dies  leaving  personal  property  in  France,  India,  and 
Canada,  and  not  transferable  in  England,  are  such  assets  liable  to  probate 
and  legacy  duty  ? 

A. — ^Probate  duty  is  not  payable  in  respect  of  personal  estate  which,  at 
the  time  of  the  testator's  death,  was  in  a  foreign  countiy,  though  he  dies 
in  England,  and  though  the  executors  afterwards  bring  the  property  here 
(Attomey-Oeneral  v.  Diamond,  1  Oro.  &  J.  856)  ;  but  the  assets  would  be 
liable  to  legacy  duty :  {Re  Ewin,  lb,  151.) 

Q. — ^Define  the  difference  between  probate  duty,  legacy  duty,  and 
succession  duty. 

A, — ^Probate  duty  ii3  an  ckZ  valorem  duty  payable  to  Government  on 
assets  which  at  testator's  death  are  within  the  jurisdiction  of  the  Probate 
Oourt.      Legacy  or  succession  duty  is  a  percentage  tax  also  payable  to 
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Qoyermnent  upon  the  clear  benefit  the  legatee  or  snocessor  derives  from 
the  legacy  or  succession. 

Q. — ^A  fund  is  settled  by  A.  (the  husband)  on  his  marriage  with  B.  (the 
wife),  upon  the  usual  trusts,  yiz.,  income  to  A.  for  life,  then  to  B.  for  life ; 
then  the  corpus  to  children  as  A.  shall  appoint,  and  in  default  of  appoint- 
ment equally  on  attaining  twenty-one — ^hotchpot  clause.  There  are  two 
children  only,  0.  and  D.,  who  both  attain  twenty-one.  Half  the  fund  is 
appointed  to  0.  D.  dies  intestate  and  unmarried  ;  then  A.  dies,  without 
further  exercise  of  his  power  of  appointment,  learing  his  residue  to  B., 
whom  he  appoints  his  executrix.  B.  leaves  her  residue  to  E.  (a  stranger), 
appoints  him  executor  and  dies.  Show  on  whom  and  by  what  steps  the 
trust  fund  deTolres,  and  to  what  duties  it  becomes  liable  in  such  devolu- 
tion ;  the  rate  of  duty  need  not  be  stated. 

A. — 0.  would  take  half  the  fund  under  the  appointment,  and  pay 
succession  duty  on  B.'s  death ;  and  as  D.  died  intestate  the  half 
unappointed,  which  vests  in  him  under  the  hotchpot  clause,  devolves  on 
his  father  A.,  from  whom  it  passes  to  B.,  and  thence  to  E.  Probate  duty 
would  be  due  on  this  share  on  the  deaths  of  D.,  A„  and  B.,  and  as  it  is 
a  transmitted  succession,  only  one  duty  would  be  payable  at  the  highest 
rate  (10  per  cent.)  on  B.'s  death  :  (16  &  17  Vict.  o.  51,  s.  14.) 

Q. — ^What  is  the  meaning  of  "  a  lapsed  legacy  "  and  in  what  instance 
does  a  legacy  not  lapse  ? 

A. — "  A  lapsed  legacy  "  is  one  that  fails,  as  in  case  of  the  death  of  the 
legatee  in  the  testator's  lifetime.  A  legacy  does  not  lapse  where  it  is 
given  to  a  child  or  other  issue  of  the  testator  who  dies  leaving  issue  living 
at  the  testator's  deaths  unless  a  contrary  intention  appears  in  the  will : 
(1  Vict.  c.  26,  s.  33.) 

Q. — ^Are  there  any  cases  in  which  the  interest  of  a  devisee  or  legatee 
does  not  lapse  by  their  death  in  the  lifetime  of  the  testator  ?  And  give 
instances. 

A. — ^Yes:  1.  Where  the  devisee  of  an  estate  tail,  or  quasi  entail,  dies 
in  the  testator's  lifetime,  leaving  issue  inheritable  under  such  entail,  living 
at  the  testator's  death.  2.  Where  a  child  or  other  issue  of  the  testator 
is  the  devisee  or  legatee  (not  being  for  life  merely),  and  dies  in  the  testator's 
lifetime  leaving  issue  living  at  the  testator's  death,  unless  in  either  case  a 
contrary  intention  appears  by  the  will :  (1  Vict.  c.  26,  ss.  32,  33.)  The 
interest  goes  in  such  case  in  such  manner  as  if  such  deceased  issue  had 
survived  the  testator. 

Q. — John  Careful  died  in  1840  seised  of  three  freehold  estates,  called 
respectively  Longacre,  Westlands,  and  Overton ;  he  had  devised  Overton 
to  his  son  William  in  fee,  Longacre  to  a  nephew  in  fee,  and  the  residue  of 
his  property  to  his  son  John  in  fee ;  all  the  devisees  died  in  his  lifetime 
leaving  issue  at  his  decease.    How  did  the  estates  devolve  ? 

il.— The  devise  of  Longacre  to  the  nephew  lapses,  and  it  falls  into  the 
residue  with  Westlands,  which,  with  Overton,  unless  a  contrary  intention 
appears  in  the  will,  will  not  lapse,  but  will  descend  in  the  same  manner  as 
if  the  sons  William  and  John  respectively  had  survived  their  father,  the 
testator :  (1  Vict.  c.  26,  s.  33.) 
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Q. — ^A  testator,  liaying  three  sons,  deviaed  lands  to  liis  youngest  son  in 
fee.  The  youngest  son  died  before  the  testator,  leaving  two  daughters 
and  no  son.  To  whom,  on  the  death  of  the  testator,  would  the  land  go ! 
State  the  reason  for  your  answer. 

A. — ^The  land  will  go  to  the  two  granddaughters  as  representing  their 
parent,  if  the  son  had  not  disposed  of  it  by  his  will,  for,  as  aboye  stated, 
there  is  no  lapse  in  such  a  case  :  (see  references,  sup.) 

Q. — A  testator  leaves  a  legacy  to  his  son,  and  a  legacy  to  a  nephew. 
Both  die  before  the  testator,  leaving  children.  Do  the  legacies  lapse? 
and  if  not,  to  whom  are  they  respectively  payable  ? 

ii. — ^The  legacy  to  the  son  wUl  not  lapse,  but  form  part  of  his  personal 
estate,  and  will  be  distributable  amongst  his  widow  and  children,  unless 
he  leave  a  will  disposing  of  the  legacy  thereby,  (a)  The  legacy  to  the 
nephew  will  lapse  and  fsdl  into  the  residue,  if  one ;  if  none,  it  will  go  to 
the  testator's  next  of  kin :  (1  Vict.  c.  26,  s.  3d  ;  Hayes  &  Jarm.  Cone. 
Wills,  73,  105,  6th  edit.) 

Q. — ^An  owner  in  fee  simple  devises  two  estates  specifically,  and  leaves 
the  residue  of  his  real  and  personal  property  to  B.,  0.,  and  D.  as  tenants 
in  common.  B.  dies  during  the  testator's  lifetime.  What  becomes  of 
his  share  ? 

A, — ^B.'s  share  of  the  two  estates  specifically  devised  lapses  (he  not 
being  a  son  or  other  issue  of  the  testator  leaving  issue  at  testator's  death), 
and  falls  into  the  residuary  devise ;  his  share  in  the  residue  also  lapses, 
but  goes  to  the  heir  and  next  of  kin  respectively  of  the  testator  :  (see 
Ackroyd  v.  Smithson,  L.  0.  Eq,,  vol.  1.) 

Q. — ^What  is  the  construction  of  the  words  "  die  without  issue  "  in  a 
devise  or  bequest  of  real  or  personal  estate  ? 

A, — ^These  words  are  construed  to  mean  a  want  or  failure  of  issue  in 
the  lifetime  or  at  the  death  of  such  person,  and  not  an  indefinite  failure 
of  issue,  unless  a  contrary  intention  appears  by  reason  of  his  having  a 
prior  entail,  or  a  preceding  gift  (not  implied  from  such  words)  of  an  entail 
to  him,  or  his  issue:  (1  Vict.  c.  26,  s.  29  ;  Will.  B.  P.  216,  13th  edit.; 
and  see  45  k  46  Vict.  o.  39,  s.  10.) 

Q. — ^Portions  given  to  arise  out  of  lands  to  be  paid  at  twenty-one  or 
marriage.  The  object  dies  under  twenty-one  without  having  been  married. 
What  becomes  of  the  portion  ?  The  same  question  as  to  a  legacy  of 
personalty. 

A, — The  portion  to  arise  out  of  the  land  will  not  be  raised,  but  sinks 
into  the  real  estate,  as  the  time  of  payment  has  reference  to  the  legatee 
personally.  The  legacy  to  be  paid  out  of  the  personalty,  however,  will 
not  lapse,  but  be  payable  to  the  representatives  of  the  deceased  legatee : 
{Parker  v.  Hodgson,  4L.  T.  Eep.  N.  S.267 ;  Gold.  Eq.  190, 191, 4th  edit. ; 
2  Sm.  Comp.  1162,  4th  edit.) 

Q. — ^Will  a  lapsed  devise  of  real  estate  go  to  the  residuary  devisee  of 
real  estates,  if  any,  or  to  the  testator's  heir? 

(a)  If  the  8on  leaves  a  will,  probate  dutj  must  be  paid  on  the  amount  twice:  onee 
nnder  the  father's  wiU,  and  once  on  the  Bon*8  will :  {Exors,  of  Perry^  deceased,  v.  Tki 
QuMen,  L.  Rep.  4  Ezoh.  27.) 
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il.«-It  will  fall  into  and  form  part  of  the  general  residuary  estate,  and 
pass  aooordinglj,  unless  a  contrary  intention  appears  ;  but  if  there  be  no 
dense  of  the  residue,  it  will  go  to  the  heir-at-law  as  formerly :  (1  Vict. 
c  26,  s.  24;  Sug.  B.  P.  Stats.  367;  Brow.  Stats.  211.) 

Q. — ^A.  by  will  devises  his  estate  called  Blackaore  to  B.,  and  giyes  the 
residue  of  his  real  estate  to  0.  B.  dies  in  the  testator's  lifetime.  To  whom 
will  Blackaore  go  ? 

A,— To  0. ;  since  the  1  Viot.  c.  26,  s.  24. 

Q. — ^When  do  trust  and  mortgaged  estates  pass  under  a  general  devise, 
and  when  not  ? 

A, — With  respect  to  persons  dying  preyious  to  1882  trust  and  mort- 
gaged  estates  pass  under  a  general  devise  of  all  the  testator's  estate, 
unless  a  different  intention  can  be  collected  from  the  context  of  the 
will.  OompUcated  limitations  of  the  property  would  show  a  contrary 
intention.  So  if  the  testator  charged  his  estates  with  the  payments  of 
debts  or  legacies,  trust  and  mortgaged  estates  did  not  pass :  (see  Lard 
Brayhrookt  v.  Inskip,  8  Ves.  496 ;  Burt.  Comp.  pi.  611 ;  Hayes  &  Jarm. 
Gone.  Wills.  292,  n.,  6th  edit.)  With  respect  to  persons  dying  after  81st 
December,  1881,  trust  and  mortgaged  estates  will,  by  44  &  45  Vict.  c.  41, 
s.  80,  deyolve  on  the  personal  representative  notwithstanding  any  devise 
of  the  same. 

Q,—- Before  the  Wills  Act,  1887,  what  doubts  frequently  arose  on 
devises  to  trustees,  and  how  have  such  questions  been  settled  by  this 
statute  ? 

ii.-^From  a  want  of  acquaintance  on  the  part  of  testators  with  the 
Statute  of  Uses,  great  difficulties  frequently  arose  in  determining  the 
nature  and  extent  of  the  estates  of  trustees  under  wills.  In  doubtful 
eases  the  leaning  of  the  courts  was  to  give  to  the  trustees  no  greater 
estate  than  was  absolutely  necessary  for  the  purposes  of  their  trust.  But 
this  doctrine  having  been  found  inconvenient,  provision  was  made  by  the 
Wills  Aot  (7  Will.  4  &  1  Vict.  c.  26,  ss.  80  and  81),  that  no  devise  to 
trustees  or  executors,  except  for  a  term  or  a  presentation  to  a  church, 
shall  pass  a  chattel  interest,  and  that  trustees  under  an  unlimited 
devise,  where  the  trust  may  endure  beyond  the  life  of  a  person 
beneficially  entitled  for  life,  take  the  fee :  (see  WiU.  B.  P.  219,  18th 
edit.) 

C}.**— A  testator  devised  land  held  in  fee  simple  to  A.  in  fee,  and  devised 
trust  estate  vested  in  him  to  B.  The  testator  afterwards  contracted  to 
sell  the  land,  but  died  before  executing  the  conveyance.  By  whom  can  a 
valid  and  effectual  conveyance  be  made  to  the  purchaser  ? 

A, — ^It  was  formerly  held  that  a  devise  of  trust  estate  did  not  include 
constructive  trusts,  but  the  M.  B.,  in  the  case  of  Lysaght  v.  Edwards  (2 
Ch.  Div.  499),  decided  that  constructive  trusts  passed  under  a  devise  of 
trust  estates.  B.  must  therefore  convey  the  legal  estate,  and  the  executor 
must  join  to  give  a  valid  discharge  for  the  purchase  money :  {Eaton  v. 
Sanxter,  6  Sm.  517.)  In  case  of  persons  dying  after  81st  December,  1881, 
the  executor  alone  could  convey :  (44  &  45  Vict.  c.  41,  s.  30.) 

Q. — ^In  wills  made  before  the  Act  1  Vict.  c.  26,  mention  some  of  the 
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expressions,  not  being  words  of  limitation,  whioh  were  held  to  confer  a  fee 
simple. 

A. — ^The  following  expressions  were  held  to  confer  a  fee  even  before  the 
1  Vict.  c.  26  :  a  devise  to  one  in  fee  simple,  or  to  him /or  ever,  or  to  him 
and  his  assigns  for  ever;  or  by  a  devise  of  all  the  testator's  estate,  or 
property,  or  inheritance,  and  the  like :  (Will.  B.  P.  215,  18th  edit. ;  Burt. 
Oomp.  pi.  286-290.) 

Q. — Suppose,  before  the  Act  1  Vict.  c.  26,  a  house  was  devised  to  the 
use  of  A.  and  his  heirs  upon  trust  for  B.,  and  in  a  deed  a  limitation  in  the 
same  words.  What  estates  do  A.  and  B.  respectively  take  under  the  deed 
and  will  ? 

A. — ^Even  before  the  Act  1  Vict.  c.  26,  it  seems  to  have  been  laid  down 
that  a  devise  to  a  trustee  (A.)  and  his  heirs,  in  trust  for  another  (B.) 
without  words  of  limitation,  gave  the  trustee  the  legal  fee,  and  the  cesttd 
que  trust  the  equitable  fee :  (see  cases  cited  2  Jarm.  Wills.  177,  1st  edit.) 
In  a  deed,  however,  A.  would  take  the  legal  fee,  and  B.  an  equitaUe 
estate  for  life  only  :  {Holliday  v.  Overton,  21  L.  J.,  N.  S.,  769.) 

Q. — ^Devise  to  B.  after  the  death  of  A. ;  does  A.  take  any  and  what 
estate  ? 

A, — If  B.  is  a  stranger,  no  estate  will  arise  to  A.  by  implication.  Had 
it  been  a  devise  to  the  testator's  heir  after  the  death  of  A.,  then  A.  would 
have  had  an  estate  for  life  by  implication :  (Gardner  v.  Sheldon,  L.  G. 
Oonv.  541,  2nd  edit. :  Jarm.  WUls.  497,  498,  8rd  edit.) 

Q. — Give  in  the  most  brief  form  of  words  a  devise  of  a  freehold  estate, 
say  Blackacre,  in  fee,  by  A.  to  B.  Are  words  of  inheritance  absolutely 
necessary  ?     How  may  they  be  dispensed  with  ? 

A, — The  briefest  form  would  be  simply  to  say,  ''I  devise  my  freehold 
estate,  called  Blackacre,  to  B."  The  1  Vict.  c.  26,  enacts  that  where  any 
real  estate  shall  be  devised  to  any  person,  without  any  words  of  limitation, 
such  devise  shall  be  construed  to  pass  the  fee  simple,  or  other  the 
whole  estate  or  interest  which  the  testator  had  power  to  dispose  of 
by  wiU  in  such  real  estate,  unless  a  contrary  intention  shall  appear  by 
the  will :  (sect.  28.)  Words  of  limitation  are,  however,  in  practice,  still 
used. 

Q.— -Will  a  fee  simple  pass  by  will  to  the  devisee  without  words  of 
limitation?  and,  if  it  will  pass,  cite  the  authority  for  your  answer. 
Would  it  be  tlio  same  if  the  testator  made  his  will  in  1801,  and  died  in 
1857? 

A, — ^A  fee  simple  will,  as  just  shown,  pass  by  will,  without  words  of 
limitation :  (1  Vict.  c.  26,  s.  28.)  But  this  Act  only  applies  to  wills  made 
after  the  1st  January,  1838 ;  therefore,  if  the  testator's  will  was  made 
before  1838,  although  he  died  after  that  time,  this  Act  will  not  apply : 
(see  sect.  34;  Brow.  B.  P.  Stats.  216.) 

Q. — ^Testator  was  entitled  to  freehold  estates,  part  of  which  he  pur- 
chased ;  over  other  part  he  had  a  general  power  of  appointment,  and  over 
the  remainder  he  had  only  a  power  of  appointment  in  favour  of  particular 
persons.    He  made  a  general  devise  (since  the  Wills  Act)  of  "  aU  my  real 
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estate "  to  individuals,  which  inoladed  the  particular  persons.    Did  the 
devise  operate  upon  all  or  whioh  of  the  estates  ? 

A. — ^The  devise  would  operate  upon  the  estates  purchased,  and  upon 
that  over  whioh  testator  had  a  general  power  of  appointment :  (1  Vict. 
c.  26,  s.  27.) 

Q* — ^What  does  a  general  devise  of  real  estate  comprise  under  the 
present  law  ?  How  far  is  the  point  affected  by  the  devise  being  either 
upon  trust  for  sale,  or  subject  to  the  payment  of  debts  and  legacies,  or 
any  other  charge  9 

A, — ^It  not  only  comprises  all  lands  of  the  testator  and  those  over 
which  he  has  a  general  power  of  appointment,  but  leaseholds  and  trust 
estates,  (a)  unless  a  contrary  intention  appear ;  but  a  devise  upon  trust  for 
sale,  or  charged  with  debts  and  legacies,  would  prevent  trust  estates 
passing  under  it :  (Lord  Brayhrooke  v.  Inskip,  8  Yes.  485 ;  Hawkins  on 
Oonst.  of  Wills,  85,  86.) 

Q. — ^A.  devises  lands  to  B.,  who  is  his  heir-at-law.  Does  B.  take  by 
descent  or  purchase,  and  has  the  law  on  that  subject  undergone  any  and 
what  recent  alteration  ? 

A. — ^Under  the  old  law,  a  devise  by  a  testator  to  his  heir-at-law  would 
have  been  void,  the  heir  in  such  case  taking  by  descent.  But  by  the 
8rd  section  of  the  8  &  4  Will.  4,  c.  106,  the  heir  in  such  a  case 
is  to  take  by  purchase  and  not  by  descent :  (see  WilL  B.  P.  220,  18th 
edit.) 

Q.— Suppose  a  testator  to  have  devised  his  lands  away  from  his  eldest 
son  and  to  have  directed  by  his  will  that  his  eldest  son  should  not  be  his 
hair,  would  this  declaration  have  any,  and  if  any  what,  effect  ?  Give  a 
reason  for  your  answer. 

A^^Li  would  not  have  any  effect ;  it  would  not  prevent  the  heir  taking 
the  property  in  case  of  lapse.  The  reason  is  that  the  heir  can  only  be 
disinherited  by  words  substituting  some  other  person  for  him :  (Ckirdner 
V.  Sheldon,  L.  0.  Oonv.  541,  2nd  edit. ;  Hall  v.  Warren,  5  L.  T.  Eep. 
N.  S.  190.) 

Q.— A  testator  seised  in  fee  of  lands,  and  also  of  the  tithes  of  them, 
devises  the  lands  without  expressly  including  or  showing  his  intention  to 
include  the  tithes.    Will  the  latter  pass  to  the  devisee  of  the  land  ? 

A, — The  ownership  of  both  tithes  and  the  lands  out  of  which  they 
issue  by  the  same  person  will  not  have  the  effect  of  meiging  the  one  in 
the  other ;  consequently,  they  will  not  pass  under  the  devise  of  the  lands, 
unless  indeed  they  may  have  been  merged  under  the  Tithe  Commutation 
Act :  (Will.  B.  P.  848, 18th  edit.) 

Q. — ^A  gentleman,  a  widower,  having  real  and  personal  estate,  makes 
his  own  will  in  these  terms :  ''  I  give  my  real  estate  to  my  eldest  son  A. 
and  his  sons  in  succession  for  ever ;  I  give  my  personal  estate  to  my  right 
heirs  in  equal  shares  as  tenants  in  common."  He  dies  leaving  three  sons 
and  two  daughters.     Give  the  construction  of  this  will. 

(a)  Trust  estates  Test  in  the  personal  representatiye  In  osie  of  ponons  dying  after 
81st  Deo.  1881 :  (44  &  46  Vict  c.  41,  s.  80.) 
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A, — The  gift  of  the  real  estate  creates  an  estate  tail  male  in  A.  The 
bequest  of  the  personal  estate  in  the  terms  mentioned  wiU^  it  seems,  gire 
the  property  to  the  testator's  children  equally,  as  the  context  explains  who 
are  intended  by  the  use  of  the  word  "  heirs/'  and  takes  it  out  of  its 
ordinary  significance :  (see  2  Jarm.  Wills,  73-75,  377,  8rd  edit.) 

Q. — ^A  testator  devises  real  estate  to  A.  for  life,  with  remainder  over  to 
A/s  first  and  other  sons  successively  in  tail  male,  with  remainder  over  to 
testator's  own  right  heirs.  Under  such  a  devise,  when  does  the  ultimate 
remainder  become  vested  in  the  heirs  of  the  testator,  viz.,  at  his  (the  testa- 
tor's) decease,  or  at  the  time  of  the  failure  of  the  prior  limitations  ? 

A , — The  ultimate  remainder  becomes  vested  at  the  testator's  decease : 
(1  St.  0.  323,  8th  edit.) 

Q. — ^A.  by  his  will  dated  in  1850  devises  Blackacre  to  his  daughters 
G.  and  D.  as  tenants  in  common,  and  Whiteacre  to  his  nephews  E.  and  F. 
as  tenants  in  common,  and  devises  all  the  rest  of  his  real  estate  to  his 
second  son  X.  D.  dies  in  the  lifetime  of  the  testator,  leaving  a  son  G. ; 
and  F.  also  dies  in  the  lifetime  of  the  testator,  leaving  a  son  H.  The 
testator  dies  leaving  surviving  him  0.,  E.,  G.,  H.,  X.,  and  his  eldest  son  Y., 
his  heir-at-law.  To  whom  do  Blackacre  and  Whiteacre  respectively  pass, 
and  why? 

A, — ^Unless  a  contrary  intention  appears  in  A^'s  will,  D.'s  share  of 
Blackacre  will  not  lapse,  but  will  go  to  her  son  G.  (subject  to  her  husband's, 
if  any,  curtesy,  and  to  her  not  having  disposed  of  it  by  her  will),  who 
would  be  tenant  in  oommon  with  0.  (Wills  Act,  s.  38),  as  D.  being  a 
child  of  the  testator  leaving  issue  living  at  his  death,  there  will  be  no 
lapse.  F.  being  a  nephew  only,  his  share  of  Whiteacre  will  lapse  and 
will  go  to  the  residuary  devisee,  X.,  who  would  be  tenant  in  common  of 
the  estate  with  0.,  the  surviving  nephew. 

C2.— If  Blackacre  were  wished  to  be  devised  to  B.  in  trust  for  two 
infant  children  in  moieties,  but  so  that  in  case  of  the  decease  of  one  before 
the  testator  the  surviving  child  is  to  take  the  entirety — ^how  is  that  to  be 
accomplished  ? 

A. — ^The  property  should  be  devised  to  trustees  in  trust  for  the  two 
infant  children  as  tenants  in  common,  with  an  executory  devise  over  to 
the  survivor  and  his  issue  in  case  one  of  them  should  die  before  the  testator. 
This  would  give  them  equal  moieties  in  Blackacre  with  cross-remaxnden 
between  them :  (see  Burt.  Comp.  670 ;  1  St.  0.  35,  &o.,  dth  edit.) 

Q. — ^An  estate,  consisting  partly  of  freehold  and  partly  of  leasehold,  is 
devised  to  A.  for  life,  with  remainder  to  B.  for  life,  with  remainder  to  the 
heirs  of  the  body  of  A.  What  interest  does  A.  take  in  the  freehold  and 
leasehold  respectively  ? 

A. — ^A.  will  take  an  estate  tail  in  the  freeholds  under  the  rule  in 
SkeUey's  case;  subject,  of  course,  to  B.'s  life  estate  :  (see  Will.  R  P.  255, 
258,  13th  edit.)  As  to  the  leaseholds,  the  rule  in  Shdley'a  case  does  not 
apply,  but  A.  will  take  them  absolutely,  subject,  however,  to  B.'8  interest 
in  case  he  survives  A. :  {Leventhorpe  v.  Aahbie,  L.  G.  Gonv.  700 ;  Burt. 
Gomp.  954.) 

CJ**— A  testator  devises  and  bequeaths  all  his  residaary  real  and  personal 
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estate  to-  jonr  client  for  his  life,  with  remainder  to  his  issue  and  their 
heirs ;  what  estate  does  he  take  in  the  realty  and  personalty  respectively  ? 
A. — ^As  in  deyises  of  real  estate  the  word  "issue  "  is  primd  facie  a 
word  of  limitation,  A.  takes  an  estate  tail  in  the  realty:  {Roddy  v. 
Fitzgerald,  6  H.  of  L.  823.)  But  it  is  not  so  in  wills  of  personalty,  in 
whidi  he  will  take  an  estate  for  life  only :  {Ex  parte  Wynch,  5  De  0-.  M. 
&  a.  188.) 

Q. — ^If  a  will  devises  property  to  A.  for  life,  with  remainder  to  B. 
for  life,  with  remainder  to  B.'s  first  and  other  sons  successiyely  in  tail, 
and  6.  dies  between  the  making  of  the  will  and  the  death  of  testator, 
what  effect  would  that  death  have  on  the  devises,  and  how  would  the 
property  go  ? 

^.— -It  would  seem  that  B.  takes  an  estate  tail,  the  word  '*  sons  "  being 
equivalent  to  words  of  limitation  (see  Bobinson  v.  Eobinson,  1  Burr.  88) ; 
but  that  is  not  material  in  this  case.  If  B.  leaves  any  sons  living  at  the 
testator's  decease,  they  will  take  the  estate  subject  to  A.'s  life  estate : 
(Jarm.  Wills,  cL  88,  vol.  2 ;  Hayes  &  Jarm.  Oonc.  Wills,  72  et  seq,) 
6th  edit.) 

Q. — ^Where  a  testator  bequeaths  property  or  money  to  be  divided 
equally  between  his  brothers  and  sisters,  and  the  children  per  stirpes  of 
any  brother  or  sister  who  may  die  in  his  lifetime,  will  the  children  of  a 
brother  who  had  died  before  the  date  of  the  will  participate  ? 

A. — ^It  was  so  held  by  Vice-Ohancellor  Malins  in  Adams  v.  Adams 
(L.  Bep.  14  Eq.  246),  but  the  cases  are  not  consistent.  Probably  the 
true  rule  is  that  pointed  out  by  James,  L.J.,  when  V.C.,  in  Be  Hotch' 
kiss  (8  Eq.  643),  that  the  children  will  take  where  there  is  an  imme- 
diate gift  to  them,  but  not  where  they  are  merely  substituted  for 
their  parent. 

Q. — State  shortly  the  usual  form  of  a  will  of  a  married  man  with  a 
family  engaged  in  business,  entitled  to  freehold  property  and  personalty, 
and  the  proper  provisions. 

A. — ^An  immediate  legacy  should  be  given  the  wife,  and  any  spedfio 
or  pecuniary  legacies  that  may  be  desired ;  the  remainder  of  the  pro- 
perty should  be  devised  to  trustees  upon  trust  to  sell  and  to  invest 
proceeds,  after  payment  of  debts  and  legacies,  in  such  stocks,  kf^,, 
as  may  be  desired,  and  upon  trust  to  pay  interest,  &c.,  to  wife  for 
life  or  remarriage,  with  power  of  appointment  amongst  the  children, 
or  in  default  equally  amongst  them.  Powers  of  advancement  (with 
consent  of  wife  whilst  Uving)  to  the  extent  of  half  presumptive  shares, 
and  power  of  maintenance,  should  also  be  given.  Power  to  carry  on 
the  business  should  be  inserted  when  desired.  A  power  to  appoint 
new  trustees  should  be  inserted.  The  wife  should  be  appointed  guardian 
to  any  of  the  infant  children.  Executors  should  be  appointed,  and 
the  will  executed  in  the  presence  of  two  disinterested  persons,  and  pro- 
perly attested. 

Q.-^What  provisions  formerly  contained  in  a  well-drawn  will  may  be 
dispensed  with  in  ordinary  cases  since  the  statutes  22  k  23  Vict.  c.  85, 
and  28  ft  24  Viot.  c  145  ? 

B  B 
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il.— Where  the  estate  is  deyised  subject  to  pajrment  of  debts  and 
legacies'* 

A  power  of  sale  is  now  given  by  sect.  14  of  first  Act. 

A  power  to  give  receipts  is  now  given  by  sect.  23,  ib. 

Trustee  indemnity  clauses  need  not  now  be  inserted  :  (sect.  31,  ib.) 

Powers  of  investment  are  given  by  sect.  32,  ib. 

Under  the  latter  Act  (Lord  Cranworth's)  it  is  sufficient  to  give  trustees 
a  power  of  sale  and  exchange,  when  the  Act  gives  them  aU  usual  powers 
connected  therewith :  (Part  1  of  the  Act.) 

A  power  of  maintenance  is  given  by  sect.  26. 

A  power  of  appointing  new  trustees  is  given  by  sect.  27. 

And  a  power  to  executors  to  compound  debts  is  given  by  sect.  30. 

Fuller  provisions  are  substituted  by  44  k  45  Vict.  c.  41,  ss.  31-37  and 
43,  in  respect  of  instruments  coming  into  operation  after  the  3lBt 
December,  1881,  sections  11  to  30  of  Lord  Oranworth's  Act  being  repealed 
as  to  these. 

Q.— What  is  a  vested  and  what  a  contingent  legacy  ? 

A. — ^A  legacy  is  said  to  be  vested  when  the  words  of  the  testator  convey 
a  present  or  immediate  interest  to  the  legatee  in  the  legacy ;  but  if  the 
legacy  is  only  given  on  the  happening  of  some  contingency,  as  if  the 
legatee  attains  twenty-one,  it  is  contingent,  and  if  the  legatee  dies  before 
that  age,  the  legacy  lapses :  (Holth.  L.  D.  2nd  edit. ;  Matt.  Exors.  184, 
2nd  edit.) 

Q. — ^A.  by  his  will  gives  and  bequeaths  a  legacy  of  200/.  to  B.  (a 
stranger),  and  directs  his  executors  to  pay  it  on  B.'s  attaining  twenty-one, 
B.  dies  under  twenty-one,  and  after  the  death  of  A.  Who  is  entitled  to 
the  legacy,  and  why  ? 

il.— B.'s  administrator  will  be  entitled  to  the  legacy.  For  a  bequest  to 
A,  ''  to  be  paid,"  or  "  payable  "  at  or  when  he  attains  twenty-one  (or  any 
other  time  mentioned),  is  vested.  But  if  it  be  a  bequest ''  to  A.  at  twenty- 
one,"  or  "  if  &c.,  he  attains  twenty-one,  it  is  contingent. 

If  the  testator  intended  that  the  legatee  should  at  all  events  have  the 
legacy,  but  that  he  should  wait  for  it  until  the  time  named,  it  is  a  vested 
interest,  and  he  may  dispose  of  it  before  that  time ;  the  interest  com- 
mences inprceaenti,  idthough  it  be  solvendum  in  future ;  but  if  the  testator 
meant  that  there  should  be  no  gift  at  all  unless  the  object  of  his  bounty 
lived  to  the  time  named,  it  is  contingent :  (see  Matt.  Exors.  184, 2nd  edit. ; 
2  St.  0.  205,  8th  edit.) 

Q.-^What  is  the  difference  between  a  general  and  a  specific  legacy,  and 
what  are  the  incidents  attached  to  each  kind  ?  and  give  an  example  of 
each. 

A. — ^A  specific  legacy  is  a  gift  of  a  specified  part  of  a  testator's  estate ;  a 
general  legacy  is  not  so  distinguished.  The  incidents  of  specific  legacies 
are  that  they  have  priority  over  general  legacies  in  administration  of  assets, 
and  do  not  abate  except  for  pajnnent  of  debts,  but  they  are  liable  to 
ademption.  A  general  legacy  cannot  be  lost  by  ademption,  but  if  there 
is  insufficient  to  pay  the  whole  of  the  legacies  bequeathed  by  the  will, 
general  legacies  abate  rateably,  and  they  will  all  be  applied  in  payment 
of  debts  before  the  specific  legacies  are  affected.    The  bequest  of  a 
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diamond  ring  is  a  general  legacy,  and  will  be  satisfied  with  the  deliyeiy  of 
any  diamond  ring ;  but  a  bequest  of  "  the  diamond  ring  presented  to  me 
by  A."  is  a  speoific  legacy,  and  can'only  be  satisfied  by  the  delivery  of  the 
partioolar  ring :  (Matt.  Exors.  &  Adms.  180,  181,  2nd  edit.) 

Q.— Distinguish  between  accumulative  and  substitutional  legacies. 
What  are  the  rules  of  equity  in  regard  to  them  ? 

A, — ^An  accumulative  legacy  is  where  by  the  same  or  a  subsequent 
instrument  an  additional  provision  is  made  for  the  legatee,  whilst  a  sub- 
stitutional legacy  is  one  given  in  lieu  of  a  previous  one.  In  absence  of  a 
contraiy  intention,  if  a  legacy  of  the  same  amount  be  repeated  in  two 
separate  testamentary  instruments,  as  a  will  and  codicil,  primd  facie  the 
legatee  is  entitled  to  both  legacies :  {Hooley  v.  Hutton ;  see  Ridge  v. 
Morrison,  1  Bro.  0.  0.  389  ;  Hurst  v.  Beach,  6  Madd.  358.) 

But  if  the  repetition  occurs  in  one  and  the  same  testamentary  in- 
strument, primd  facie  the  legatee  is  entitled  to  one  legacy  only  :  {Oartk 
V.  Meyrick,  1  Bro.  0.  0.  30 ;  Holford  v.  Wood,  4  Ves.  75 ;  Manning  v. 
Thesiger,  3  Myl.  &  E.  29  ;  see  Hawkins*  Oonst.  of  Wills,  p.  303.) 

Q, — ^What  are  the  advantages  of  general  over  specific  legacies,  and 
what  are  the  disadvantages  ? 

A. — ^A  general  legacy  not  being  a  gift  of  a  specified  part  of  the 
testator's  personal  estate,  cannot  be  lost  by  ademption,  as  a  specific  legacy 
may,  which  being  a  gift  of  a  specified  part  of  the  testator's  property, 
cannot  pass  to  the  legatee  unless  the  specific  chattel  be  in  the  testator's 
possession  at  his  death.  On  the  other  hand,  specific  legacies  have  priority 
over  general  legacies  in  the  administration  of  assets,  and  do  not  abate 
except  for  payment  of  debts :  (Will  P.  P.  385,  10th  edit.) 

Q. — ^Define  a  demonstrative  legacy,  and  compare  its  incidents  with 
those  of  general  and  specific  legacies  as  regards  abatement  and  ademp- 
tion. 

^.— A  demonstrative  legacy  is  a  gift  by  will  of  a  certain  sum  directed 
to  be  paid  out  of  a  specific  fund :  it  is  not  liable  to  ademption,  and  abates 
before  a  specific  legacy.  A  general  legacy  is  liable  to  abatement  in  case 
of  a  deficiency  of  assets  to  pay  the  testator's  debts  and  other  legacies,  but 
it  is  not  liable  to  ademption.  A  specific  legacy  has  priority  in  case  of 
deficiency  of  assets,  but  is  liable  to  ademption :  (Wms.  P.  P.  385,  10th 
edit.) 

Q. — ^How  should  a  legacy  of  stock  in  the  funds  be  bequeathed  so  as 
to  miake  it  a  specific  and  not  a  general  legacy  ? 

A. — The  bequest  must  so  identify  the  stock  that  it  could  not  apply 
to  any  other.  Thus,  a  bequest  of  "  100/.  Consols  now  standing  in  my 
name  at  the  Bank  of  Englimd,"  is  a  specific  legacy.  But  a  bequest  of 
''  100/.  Consols,"  simply,  would  be  a  general  legacy :  (Will.  P.  P.  385, 
10th  edit) 

Q*— 'A  testator  possessed  of  1000/.  3  per  cents.,  and  8000/.  Beduced 
3  per  cents.,  made  the  following  bequests  :— '^  I  give  all  that  my  sum  of 
1000/.  Consolidated  3  per  cents,  to  A.  I  give  the  sum  of  1000/.  Beduced 
3  per  cents,  to  B."  The  testator  afterwards  sold  all  his  Consols  and 
Beduced  and  died.  What  are  the  positions  of  A.  and  B.  respectively 
under  the  bequests  in  their  favour  ? 

B  B  2 
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^.-^The  gift  to  A.  of  my  ''  1000/.  Consols"  being  spedfio,  is  adeemed 
by  the  sabsequent  disposition  of  the  fund  by  the  testator  in  his  lifetime. 
The  gift  to  B.  of  1000/.  Bednced,  being  general,  is  not  liable  to  ademption, 
and  B.  is  therefore  entitled  to  have  that  amount  of  stock  (subject  to  pay- 
ment of  duty)  transferred  to  him  by  the  executors. 

Q. — ^Bequest  of  legacy  to  "A.,  his  executors,  administrators,  and 
assigns."  A.  dies  in  the  testator's  lifetime ;  does  the  legacy  lapse  ?  And 
what  would  be  the  result  if  the  bequest  had  been  to  '^  A.  or  his  executors 
or  administrators?" 

A. — ^Bequest  to  "A.,  his  executors,  administrators,  and  assigns,"  would 
lapse,  unless  A.  were  issue  of  testator,  and  died  leaving  issue  Hving  at 
testator's  death. 

Bequest  to  "  A.  or  his  executors  or  administrators  "  would  go  to  his 
personal  representatives :  (see  HawkiQs  on  Wills,  p.  246,  and  cases  there 
dted.) 

C2.— A  testator  bequeaths  the  residue  of  his  personal  estate  to  several 
persons  as  tenants  in  common ;  one  of  the  residuary  legatees  (not  being  a 
son  or  other  issue  of  the  testator)  dies  in  the  lifetime  of  the  testator ; 
what  becomes  of  his  share  ? 

A  .—His  share  will  lapse,  and  go  to  the  next  of  kin  of  the  testator.  But 
it  would  have  been  otherwise  if  given  to  the  residuary  legatees  as  joint 
tenants.  And  even  when  it  is  given  to  tenants  in  common,  if  described 
in  general  terms  only,  and  as  constituting  a  class,  there  is  no  lapse  :  (Burt. 
Comp.  276-278  ;  Achroyd  v.  Smithson,  L.  C.  Eq.  vol.  1.) 

Q. — If  there  be  a  bequest  of  the  residue  of  personal  estate  to  testator  s 
wife  for  life,  and  afterwards  to  the  relations  of  the  testator,  what  person 
or  persons  will  take  under  the  description  of  relations  ? 

A, — A  bequest  to  relations  extends  to  all  who  would  have  been  entitled 
under  the  Statute  of  Distribution,  in  case  of  an  intestacy :  (Matt.  Exors. 
178,  2nd  edit.) 

Q. — Suppose  an  annuity  is  given  by  will  to  A.  indefinitely,  does  he  take 
it  for  life  or  in  perpetuity  ? 

A. — ^He  takes  it  for  life  only :  (see  Kerr  v.  The  Middleaex  Hospital,  22 
L.  J.,  N.  S.  355  ;  1  Sm.  Oomp.  9,  4th  edit.) 

C2.— *If  a  testator  gives  an  annuity,  and  directs  a  su£Scient  principal 
sum  to  be  appropriated  by  his  executors  to  purchase  the  annuity,  but  the 
intended  annuitant  demands  the  principal  of  the  executors ;  can  this 
demand  be  resisted,  and  if  not  what  precautions  should  be  taken  in  the 
will  to  prevent  the  possibility  of  this  occurring  ? 

il.— In  the  case  put  the  annuitant  may  demand  the  principal,  as  he  has 
a  vested  interest  therein.  And  this  right  cannot  be  negatived  by  express 
declaration  in  the  will  that  the  annuitant  shall  not  have  the  value : 
{Stoles  V.  Cheek,  29  L.  J.,  N.  S.  292,  Oh.)  There  should  be  a  provision 
that  if  the  annuitant  attempted  to  assign,  charge,  or  incumber  the  annuity, 
it  should  cease  and  form  piurt  of  the  residue :  (Hayes  &Jarm.  Oono.  Wills, 
181, 182,  6th  edit) 

Q.—- An  annuity  of  60/.  a  year  was  bequeathed  by  a  testator  to  his 
son  F.  out  of  a  certain  stock,  and  the  annuity  was  directed  not  to  be 
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sold  until  after  F.  and  bi8  wife's  death,  nor  until  F/s  sons  should 
attain  twenty-one.  Was  the  annuity  so  given  limited  to  F/s  life,  or 
did  he  take  a  pei*petual  annuity  by  the  bequest  ?  Give  the  reason  for  your 
answer. 

A. — ^This  would  be  a  perpetual  annuity ;  for  it  has  been  decided  that 
where  a  testator  directs  the  corpus  of  his  property,  or  a  portion  of  the 
corpus,  to  be  applied  for  the  purpose  of  purchasing  or  providing  an 
annuity  of  a  certain  amount  without  indicating  that  such  annuity 
is  to  be  of  less  duration,  the  annuitant  will  be  entitled  to  a  perpetual 
annuity :  (see  the  cases  collected  in  1  Pet.  Abr.,  in  notis,  p.  362,  2nd 
edit.) 

Q. — ^An  annuity,  arising  out  of  personalty,  is  granted  by  deed  to  B.  and 
his  heirs ;  by  what  instruments  can  he  dispose  of  it,  and  who  is  entitled  to 
it  in  case  of  his  intestacy  ? 

A, — ^B.  can  dispose  of  the  annuity  by  deed  or  will  aa  he  thinks  fit,  but 
if  he  die  intestate  the  annuity  will  pass  to  the  heir  and  not  to  his  per- 
sonal representative  :  (Wms.  P.  P.  11th  edit.,  p.  235.) 

Q. — ^A.,  by  his  will,  gives  certain  annuities  "  charged  upon  all  my  real 
and  personal  estate/*  but  in  other  respects  dies  intestate  ;  his  nearest  sur- 
viving relations  are  a  nephew  and  niece  (children  of  a  deceased  sister), 
and  two  aunts  on  the  father's  side.  How  does  the  property,  real  and  per- 
sonal, devolve,  and  with  what  liability  with  regard  to  the  annuities  9 

A. — The  real  estate  will  descend  to  the  nephew,  and  the  personalty  will 
be  equally  divided  between  nephew  and  niece.  The  annuities  will  be 
primarily  payable  out  of  the  personalty,  as  it  cannot  be  inferred  that  the 
testator  intended  to  create  a  mixed  fund  :  (see  Roberts  v.  Walker,  1  Buss. 
&  My.  752 ;  Boughton  v.  Boughton,  1  H.  L.  0.  406 ;  and  Allan  v.  QoU,  7 
Oh.  App.  444.) 

Q. — ^What  is  an  executory  devise  ? 

A, — ^It  is  such  a  limitation  of  a  future  estate  or  interest  in  property  as 
the  law  admits  in  the  case  of  a  will,  though  contrary  to  the  rules  of 
limitation  in  conveyances  at  common  law.  As,  if  lands  be  devised  to  A., 
an  infant,  and  his  heirs,  but  in  case  A.  should  die  under  the  age  of  twenty- 
one  years,  then  to  B.  and  his  heirs.  This  remainder,  though  void  in  a 
deed  which  operates  by  virtue  of  the  common  law,  is  good  at  law  by  way 
of  executory  devise:  (see  Will.  B.  P.  316,  13th  edit. ;  1  St.  C.  611,  kc,, 
8th  edit.) 

Q. — Give  three  instances  of  an  executory  devise. 

A. — ^A  devise  of  lands  to  A.,  an  infant,  and  his  heirs,  but  in  case  A. 
should  die  under  the  age  of  twenty-one  years,  then  to  B.  and  his  heirs ; 
here  B.  has  an  executory  interest.  So  a  devise  to  the  heirs  of  J.  8.,  after 
the  decease  of  J.  S. ;  or  to  B.  and  his  heirs,  to  commence  and  take  effect 
six  months  after  the  testator's  decease,  are  both  instances  of  executory 
devises :  (see  Feame,  Cont.  Bem.  386,  395,  &c.) 

Q. — Within  what  time  must  it  be  provided  that  the  contingencies  of  an 
executory  devise  shall  happen? 

^.'—Within  the  period  of  any  fixed  number  of  existing  lives,  and  an 
additional  term  of  twenty-one  years ;  allowing  further  for  the  period  of 
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gestation,  should  gestation  actually  exist :  (Will.  B.  P.  319,  13th  edit. ; 
1  St.  0.  553,  and  note,  8th  edit.) 

Q. — Give  your  opinion  on  the  validity  or  otherwise  of  the  devise  of  his 
Norfolk  estate,  made  by  John  Homcastle,  in  the  following  words :  "  I 
devise  my  freehold  estate  at  Earlham,  in  the  county  of  Norfolk,  to  my 
nephew  Alexander  Swede  for  his  life,  and  from  and  after  his  decease  I  give 
the  same  estate  to  such  of  the  sons  of  the  said  Alezsuider  Swede  as  shall 
attain  the  age  of  twenty-five  years,  in  equal  shares  as  tenants  in 
common  ;  "  and  state  your  reasons  for  your  opinion,  with  some  account  of 
the  rules  of  law  on  which  it  is  founded. 

A, — As  a  contingent  remainder  it  may  be  good  if  there  are  any  sons 
aged  twenty-five  at  Alexander's  death  (Wms.  B.  P.  273,  ISth  edit.),  but 
as  an  executory  devise  over  to  the  children  of  Alexander  Swede  attaining 
twenty-five  it  is  void,  as  it  infringes  the  rule  against  perpetuities,  which, 
as  the  law  now  favours  the  free  disposition  of  all  kinds  of  property, 
prevents  real  estate  being  tied  up  for  longer  than  lives  in  being  and 
twenty-one  years  after,  allowing  for  gestation,  if  it  exists :  (see  Cadell  v. 
Palmer,  7  Bligh,  N.  S.  202.) 

Q.-*Gift  of  real  and  personal  property  by  will  to  trustees,  upon  trust 
for  A.  for  life,  and  after  his  death  for  such  of  his  children  as  shall  attain 
the  age  of  twenty-five  years.  A.  has  three  children  at  testator's  death, 
and  has  afterwards  four  more.  Is  the  trust  good  as  to  all  or  any  of  the 
children  ? 

A  .-—As  the  estate  thus  given  to  the  children  exceeds  the  limit  allowed 
by  the  rule  against  perpetuity,  it  is  void  altogether  (Will.  B.  P.  320, 13th 
edit.),  and  the  rule  applies  equally  to  personal  estate  :  (Will.  P.  P.  306, 
10th  edit.) 

Q.— Freeholds  of  uil^entance  are  devised  unto  and  to  the  use  of  A.  and 
his  heirs,  but  if  he  shall^^i^thont  issue  living  at  the  time  of  his  decease, 
to  A.'8  sisters  in  fee ;  what  estates  do  A.  and  his  sisters  take  respectively 
in  such  freeholds  ? 

il.— A.  takes  the  fee  simple,  with  an  executory  devise  over  to  A.'8 
nsters  in  fee,  in  the  event  of  his  dying  without  issue  living  at  his  death : 
(1  Jarm.  Wills,  519,  524,  drd  edit.)  But  when  the  executory  limitation 
comes  into  operation  after  1882  the  gift  over  will  become  void  on  A. 
having  any  issue  who  has  attained  twenty-one  years :  (45  &  46  Vict  c.  39, 
8.  10.) 

Q.»-State,  in  a  general  way,  the  origin,  whether  by  common  law,  or 
decision,  of  the  role  for  prevention  of  remoteness,  under  the  name  of  the 
rule  against  perpetuities,  and  give  in  definite  terms  that  rule,  stating 
within  what  period,  reckoning  from  what  time  executory  interests,  other 
than  those  in  remainder  after  an  estate  tail,  must  vest  in  right  if 
at  all. 

^.— The  rule  against  remoteness  is  established  by  numerous  decisions  : 
(see  Cadell  v.  Palmer,  L.  0.  Oonv.  331,  and  cases  there  dted.)  This  rule, 
called  the  rule  against  perpetuities,  prohibits  real  or  personal  property 
from  being  tied  up  for  a  longer  period  than  the  lives  of  existing  persons, 
and  twenty-one  years  after  their  decease,  allowing  a  further  tune  for 
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gestation  if  it  actually  exists,  (a)  An  executory  devise  must  also  vest 
'  within  the  same  period.  The  period  allowed  for  vesting  is  computed  in 
the  case' of  a  deed  from  its  date,  and  in  the  case  of  a  will  from  the  death 
of  the  testator :  (see  1  St.  0.  552,  554,  n.,  8th  edit.) 

Q. — State  fully  the  four  periods  during  which  the  accumulation  of  the 
profits  of  real  or  personal  property  can  be  made,  or  any  of  them,  correctly. 
And  give  the  exceptions. 

A. — ^The  four  periods  are  (1)  during  the  life  of  the  grantor  or  settlor, 
or  (2)  twenty-one  years  from  the  death  of  such  grantor,  settlor,  devisor, 
or  testator,  or  (3)  during  the  minority  of  any  person  living,  or  in  ventre  sa 
inert  at  the  death  of  such  grantor,  settlor,  devisor,  or  testator,  or  (4)  during 
the  minority  only  of  any  person  who,  under  the  settlement  or  wiU,  would 
for  the  time  being,  if  of  full  age,  be  entitled  to  the  income  so  directed  to 
be  accumulated :  (39  &  40  Geo.  3,  c.  98,  the  TheUusson  Act.) 

But  the  Act  does  not  extend  to  any  provision  for  payment  of  debts,  or 
raising  portions  for  children,  or  touching  the  produce  of  timber  or  wood : 
(Will.  B.  P.  322,  13th  edit.) 

Q. — ^If  the  trust  as  created  should  exceed  the  period  beyond  which 
accumulations  of  the  income  of  trust  property  are  by  law  prohibited,  will 
it  fail  altogether,  or  how  otherwise  ? 

A. — It  has  been  held  that  a  disposition  exceeding  the  limits  allowed  by 
the  Act  is  only  void  for  the  excess  beyond  twenty-one  years.  But  if  the 
direction  to  accumulate  should  exceed  the  limits  allowed  by  law  for  the 
creation  of  executory  interests  it  will  be  void  altogether,  independently 
of  the  above  Act :  (see  Griffith  v.  Vere,  L.  0.  Oonv.  300,  in  notis ;  Will. 
E.  P.  323,  13th  edit.) 

Q. — In  case  of  a  will  coming  within  the  new  WiUs  Act  (1  Vict.  c.  26), 
and  containing  a  residuary  devise,  how  will  void  accumulations  directed  to 
be  made  out  of  real  estate,  pass  ? 

A, — The  residuary  devisee^  and  not  the  heir,  will  be  entitled ;  unless  it 
be  the  residue  itself  that  is  directed  to  be  accumulated,  for  then  the  heir- 
at-law  will  take  the  accumulations :  (Jarm.  Wills.  292,  Srd  edit.) 

Q.— In  regard  to  what  are  called  precatory  or  recommendatory  words 
or  expressions  of  belief  or  confidence,  in  a  devise,  state,  as  far  as  you  may 
have  considered  the  subject,  the  rules  for  determining  their  import ;  that 
is,  what  class  of  words,  in  a  general  sense,  create  a  trust,  and  what  not. 

A. — ^As  a  general  rule,  expressions  of  recommendation  or  confidence,  or 
precatory  or  expressing  hope,  are  considered  to  create  trusts,  if  (1)  the 
object  and  subject  of  the  supposed  trust  are  definite,  and  (2)  if  it  can  be 
gathered  from  the  whole  will  and  the  previous  conduct  of  the  testator 
that  the  expressions  appear  to  be  imperative.  But  if  the  object  or  subject 
is  not  definite,  or  if  a  discretion  is  given  to  the  devisee,  no  trust  is  raised : 
(see  St.  £q.  §§  1018  a,  1070.) 

Q. — ^What  is  mortmain  ? 

A, — ^The  word  mortmain  comes  from  the  French  mort,   death ;    and 

(a)  The  following  qnestion,  although  somewhat  ambigaootly  framed,  is  required  by 
the  examinen  to  be  answered  in  the  same  manner  as  this  part  of  the  text :  What  is 
the  longest  period  within  which  alienation  of  land  or  personal  property  is  limited  ? 
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main,  hand.  Parchases  by  corporate  bodies  are  said  to  be  purchases  in 
mortmain ;  seemingly  so  called  because  these  purchases  were  origpially 
generally  made  by  ecclesiastical  bodies  or  corporations,  the  members  of 
which  were  reckoned  dead  in  law ;  and  the  lands  belonging  to  such  bodies 
produced  no  advantage  to  the  feudal  lord  by  way  of  escheat  or  otherwise  : 
(Holth.  L.  D.  2nd  edit. ;  1  St.  0.  356,  455,  dth  edit) 

Q.— What  is  the  meaning  of  the  term  "mortmain,"  and  why  is  it  an 
inaccurate  form  of  expression  to  call  the  statute  9  Qeo.  2,  c.  36,  the 
Statute  of  Mortmain  ? 

A. — ^As  to  the  meaning  of  the  word  see  supra.  The  term  is  inaccurate 
because  the  statute  was  not  intended  to  prevent  the  alienation  of  lands  in 
mortmain.  Its  object  was  to  prevent  gifts  of  certain  classes  of  property 
by  will  to  charities. 

Q. — State  shortly  the  law  with  regard  to  gifts  in  mortmain. 

^.-^That  no  land,  money,  stock,  or  other  personal  estate  to  be  laid  out 
in  purchase  of  lands,  can  be  given  to  a  charity  unless  it  be  by  deed, 
executed  in  the  presence  of  two  credible  witnesses  and  enrolled  in 
Ghanceiy  within  six  months  after  its  execution,  to  take  effect  in  pos- 
session, &c. ;  and  unless  made  for  valuable  consideration  it  will  be  void  if 
the  grantor  dies  within  twelve  months,  (a)  and  such  stock  must  be 
transferred  six  months  before  death  of  donor  except  the  transfer  is  for 
value.  A  nominal  rent,  right  of  way,  minerals,  or  an  easement  may  now 
be  reserved,  provided  the  same  benefit  is  reserved  to  the  representatives 
of  the  grantor  as  to  himself,  and  the  consideration  may  consist  of  a  rent- 
charge.  By  the  Public  Parks,  Schools,  and  Museum  Act,  1871  (34  Vict, 
c.  13),  gifts  of  land  for  a  public  park,  a  school  house  or  a  public  museum 
will  be  valid,  provided  the  will  or  deed  (if  not  made  for  valuable  con- 
sideration) be  made  twelve  months  before  the  death  of  the  testator  or 
grantor,  and  enrolled  in  the  books  of  the  Charity  Oommissioners  within 
six  months  of  its  coming  into  operation ;  but  the  gift  by  will  must  not 
exceed  twenty  acres  for  a  park,  two  acres  for  a  museum,  and  one  for  a 
school  house :  (Will.  B.  P.  69,  13th  edit.) 

Q.— What  was  the  date  and  purpose  of  the  original  Statute  of  Mort- 
main ?    What  is  the  statute  of  recent  date,  and  what  did  it  enact  ? 

ii.— 'The  original  Statutes  of  Mortmain  were  passed  in  Edward  the 
First's  reign  (7  Ed.  1  &  13  Ed.  1,  c.  32),  the  purpose  of  them  being  that 
lands  shomd  not  be  conveyed  to  religious  houses,  unless  the  licence  of  the 
Grown  were  duly  obtained.  There  have  been  several  Acts  since  passed 
relating  to  mortmain,  the  principal  being  the  9  Geo.  2,  c.  36,  set  out 
above.  Certain  foundations  are  excepted.  This  Act  has  since  been 
amended  by  24  Vict.  c.  9,  31  &  32  Vict.  o.  44,  and  34  Vict.  c.  13  :  (WilL 
E.  P.  69,  71,  13th  edit.) 

(a)  By  the  9  Geo.  2,  o.  86,  bond  Jide  conveyances  for  valamble  consideration  are  not 
to  be  avoided  by  the  death  of  the  donor  or  grantor  before  the  twelve  months  have 
expired :  (see  also  hereon  9  Geo.  4,  e.  85.)  A  rent  or  other  annual  payment  reierved 
to  the  grantor  or  other  person  is  equivalent  to  a  consideration  of  a  snm  of  money : 
(27  Vict  c  18,  s.  4.)  The  time  for  enrolment  may  be  enlarged  on  appUoation  to  the 
Oonrt  of  Chsaoery  :  (29  A  80  Vict  c  67.) 
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Q. — State  the  cases/  if  any,  in  which  a  valid  gift  of  land  for  charitable 
uses  may  be  made  by  will. 
A, — See  supra, 

Q, — Would  lands  already  appropriated  to  charitable  uses  require  the 
same  formalities  if  they  were  conveyed  to  trustees  of  another  charity  ? 

ii.— -No ;  the  formalities  required  by  the  Act  of  Geo.  2  need  not  be 
observed,  as  the  land  is  already  in  mortmain :  (3  Pet.  Abr.  73,  in  notis, 
2nd  edit.) 

Q.— A  testator  possessed  of  money  in  the  funds,  money  out  on  mort- 
gages of  freehold  and  leasehold  estates,  railway  shares,  and  other  effects, 
desires  to  bequeath  a  legacy  to  a  hospital;  how  ought  the  will  to  be 
framed  to  render  the  bequest  effectual  ? 

A. — ^The  will  should  be  framed  so  that  the  bequest  should  be  payable 
out  of  the  pfire  personalty,  i.e.,  the  money  in  the  funds  or  other  effects 
(see  Bop.  Leg.  670,  4th  edit. ;  Matt.  Exors.  175,  2nd  edit.) ;  and  the 
railway  shares,  unless  the  Act  or  charter  of  incorporation  declares  them 
realty:  {Edicards  v.  Hall,  25  L.  J.,  N.  S.  82,  Oh. ;  4  W.  B.  111.)  The 
bequest  cannot  be  paid  out  of  the  money  lent  on  mortgage,  as  that  savours 
of  realty :  (Matt,  ubi  sup,)  Bailway  Debenture  Stock  is  not  pure  per- 
sonalty :  (Attree  v.  Hawe,  9  Oh.  Div.  337.) 

Q. — ^A  testator  being  possessed  of  (1)  fee  simple  lands,  (2)  stocks  in 
the  funds,  (3)  mortgages  of  freehold  interests  in  lands,  (4)  mortgages  of 
leasehold  interests  in  lands,  (5)  furniture,  (6)  money  at  his  bankers,  and 
(7)  money  owing  to  him  in  business,  devises  and  bequeaths  all  his  real 
and  personal  property  to  trustees  to  be  divided  amongst  charitable  insti- 
tutions. State  if  the  will  will  take  effect  as  to  the  whole  property,  or  if 
not  as  to  what  parts  it  will  be  inoperative,  and  why  ? 

A, — ^By  the  Mortmain  Act,  9  Geo.  2,  c.  36  (see  ante),  only  the  pure 
personalty,  i.e.,  (2)  stock  in  the  funds,  (5)  furniture,  (6)  money  at  his 
bankers,  and  (7)  money  owing  to  him  in  business,  will  be  divided  amongst 
the  charitable  institutions. 

Q. — ^What  is  necessary  to  the  validity  of  a  conveyance  of  a  fee  simple 
estate  in  land  for  the  endowment  of  an  almshouse  ? 

A, — ^The  provisions  of  the  Mortmain  Act  must  be  complied  with :  (see 
ante.) 

Q. — ^What  evidence  is  required  to  set  aside  a  will  of  lands  on  the 
ground  of  the  existence  of  a  secret  trust  for  charity  ? 

A, — ^It  must  be  shown  that  the  devisee  consented  to  hold  the  lands  in 
trust  for  the  charity. 

Q. — ^A.  contracts  to  sell  his  fee  simple  estate,  but  dies  before  completion 
of  sale,  having  made  his  will  giving  the  purchase  money  to  a  charity.  Is 
the  gift  good?     Give  a  reason  or  authority  for  your  answer. 

A, — ^The  gift  or  bequest  of  unpaid  purchase  money  to  a  charity  is  a 
void  gift ;  because  the  lien  which  the  testator  (late  vendor)  has  for  it  on 
the  estate  brings  it  within  the  Statute  of  Mortmain  (9  Geo.  2,  c.  36), 
being  an  interest  in  land:  (Harrison  v.  Harrison,  I  Buss.  &  MyL  71; 
Sug.  Gone.  V.  123.) 
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Q.«— In  what  circamstances  does  money  savpar  of  realty  ? 

A, — ^When  it  is  directed  to  be  laid  out  in  the  purchase  of  land  ;  or  for 
the  purposes  of  the  Mortmain  Act,  where  it  is  in  any  case  charged  upon 
land — as  money  due  on  mortgage,  or  the  unpaid  purchase  money  of  an 
estate,  or  the  produce  of  real  estate  directed  to  be  sold. 

Q. — Can  money  be  bequeathed  by  will  to  be  laid  out  in  the  purchase  of 
land  to  be  settled  to  charitable  uses  ? 

A. — Money  cannot  be  bequeathed  by  will  to  be  laid  out  in  the  pordiase 
of  land  to  be  settled  to  charitable  uses :  (9  Geo.  2,  c.  36 ;  et  sup.) 

Q. — Can  gifts  of  money  be  made  to  a  charitable  society  by  will  ?  If  so, 
give  the  form  of  bequest  by  will. 

A, — Money  may  be  given  by  will  to  a  charitable  society  already 
existing.     The  form  of  bequest  might  run  thus:  "I  give  the  sum  of 

1000/.  to  the  treasurer  for  the  time  being  of Hospital,  situate  at 

,  in  aid  of  that  institution ;  and  I  direct  that  the  said  legacy  shall 

be  paid  exclusively  out  of  such  part  of  my  personal  estate  as  may  law- 
fully be  appropriated  to  such  purpose  in  preference  to  any  other  payment 
thereout.  And  I  direct  that  the  receipt  of  such  treasurer  shall  be  a 
sufficient  discharge  for  the  same '' :  (Hayes  &  Jarm.  Gone.  Wills,  185, 195, 
6th  edit.) 

Q. — Does  a  will  executed  (since  the  late  Statute  of  Wills)  in  the 
presence  of  two  witnesses  pass  real  estate  in  the  British  Oolonies  or  any 
of  them? 

A, — In  all  the  colonies  except  Lower  Canada,  British  Guiana,  the  Cape, 
Ceylon,  Trinidad,  St.  Lucia,  and  Mauritius,  real  property  is  subject  to  the 
power  of  disposition,  which  the  law  authorised  before  the  passing  of  the 
Statute  of  Wills.  This  statute  will  not  be  in  force  in  the  colonies  until 
it  is  adopted  by  their  legislature.  Where,  therefore,  the  testator  has 
colonial  property,  the  attestation  (to  the  will)  should  in  most  cases  con- 
tain the  word  ''published,"  and  there  should  be  three  witnesses:  (see 
Brow.  B.  P.  Stats.  204.  As  to  personalty  see  24  &  25  Vict.  c.  114; 
et  infrd.) 

Q. — ^In  regard  to  the  Act  of  1861,  "  to  amend  the  law  with  respect  to 
the  Wills  of  Personal  Estate  made  by  British  Subjects,"  in  case  of  the 
will  made  out  of  the  United  Kingdom  of  a  British  subject  dying  after 
that  Act,  by  the  rule  of  what  country  must  the  will  be  executed  ?  and  in 
what  respect  is  there  any  and  what  option  ?  and  is  or  not  the  will  of  a 
British  subject  made  in  the  United  Kingdom  affected  by  his  domicil  ? 

A, — ^Now,  wUls  made  abroad  by  a  British  subject  (whatever  maybe  his 
domicil)  are,  as  regards j^er^na/  estate,  held  well  executed  if  made  accord- 
ing to  the  forms  required  either  (1)  by  the  law  of  the  place  where  made, 
or  (2)  the  law  of  the  place  where  the  person  was  domiciled  when  the  wiU 
was  made,  or  (3)  the  law  then  in  force  in  that  part  of  Her  Majesty's 
dominions  where  he  had  his  domicil  of  origin :  (24  &  25  Vict.  c.  114, 
s.  1.) 

And  wills  of  personal  estate  made  within  the  United  Kingdom  by  a 
British  subject  (whatever  his  domicil)  are  good  if  executed  according  to 
the  forms  required  by  the  laws  then  in  force  in  that  part  of  the  kingdom 
where  the  will  was  made :  (sect.  2  ;  see  also  24  &  25  Vict.  c.  121.) 
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Q. — A  man  is  born  of  English  parents  in  England^  but  goes  to  reside 
in  France  with  the  intention  of  remaining  there  permanently,  and  he  thns 
obtains  a  French  domicil.  He  afterwards  leaves  France,  intending  never 
to  return,  but  without  any  definite  views  as  to  his  future  residence.  He 
travels  about  for  a  time  on  the  Continent,  in  the  course  of  which  travels 
he  dies.     What  is  his  domicil  at  the  date  of  his  death,  and  why  ? 

A. — His  domicil  is  English,  as,  on  giving  up  his  new  domicil,  he  reverts 
to  his  domicil  of  origin :  (see  Haldane  v.  Eckford,  L.  Bep.  8  Eq.  631 ; 
King  v.  Foxwell,  3  Oh.  Div.  578.) 

Q.— .You  are  required  to  prepare  the  will  of  a  client;  his  property 
consists  of  5000Z.  in  the  funds,  and  a  freehold  estate  of  5000/.  a  year. 
He  wishes  to  leave  a  life  interest  in  the  whole  to  his  wife,  to  secure 
20,000/.  to  his  younger  children,  and  to  make  a  strict  settlement  of  the 
freehold  estate  upon  his  eldest  son  and  his  issue.  What  would  be  the 
best  mode  of  carrying  the  testator's  intentions  into  effect  by  a  will  ? 

^.— The  whole  must  be  devised  to  trustees  upon  trust  to  pay  the  rents, 
dividends^  and  proceeds  to  the  wife  during  her  life ;  and,  after  her  death, 
upon  trust  to  raise  sufficient  to  satisfy  the  provisions  for  the  younger 
children ;  and  subject  thereto,  to  the  eldest  son  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail ;  remainder  to  his  daughters  in  tail  as 
tenants  in  common,  &c.,  with  remainders  over  according  to  the  testator's 
directions :  (see  2  Prid.  Oonv.  448^  &c,,  9th  edit.) 

Q. — Give  a  sketch  of  a  will  of  a  gentleman  possessing  only  personalty, 
who  desires  to  leave  the  whole  to  his  wife  for  life  ;  and  after  her  death  to 
his  children  (some  of  whom  are  minors)  absolutely  in  equal  shares. 

A, — ^Bequeath  the  property  to  trustees  upon  trust  to  sell  and  convert 
the  same  into  money,  and  invest,  and  vary  investment  if  necessary,  and 
pay  the  annual  income  to  the  wife  for  her  life,  and  after  her  death  in 
trust  for  testator's  present  and  future  children,  sons  at  twenty-one, 
daughters  at  that  age  or  marriage,  in  equal  shares,  and  shares  of 
those  dying  before  these  events  happen  to  go  to  survivors.  Powers  for 
trustees  to  apply  income  of  any  child's  share  for  his  or  her  maintenance, 
&c,  until  above  events  happen,  and  to  accumulate  surplus  income,  if  any. 
Also  a  power  to  advance  any  child,  if  necessary.  Usual  trustees'  clauses 
may  be  added,  but  these  (as  also  the  power  of  maintenance)  are  now  pro- 
vided for  by  several  Acts  of  Parliament :  (see  Hayes  &  Jarm.  Gone.  Wills, 
250,  6th  edit.) 

Q. — ^A.  is  entitled  to  real  estate  to  the  value  of  50002.  per  annum  for 
hia  life,  with  remainder  to  his  first  and  other  sons  in  tail  male,  remainder 
to  his  daughters  as  tenants  in  common  in  fee.  The  estate  in  charged 
with  a  jointure  of  800/.  a  year  for  his  widow,  and  with  a  sum  of  20,000/. 
for  his  younger  children.  A.  has  also  personal  estate  of  the  value  of 
100,000/.  A.  has  a  wife  and  has  four  sons  and  three  daughters,  all 
infants.  How  would  you,  if  consulted,  advise  him  to  dispose  of  his  pro- 
perty by  will  ? 

A. — ^The  eldest  son  is  already  provided  for,  but  it  will  be  desirable  to 

get  rid  of  the  charge  upon  the  realty  of  the  20,000/.     The  furniture, 

plate,  &c.,  should  be  given  to  the  widow,  and  her  jointure  increased  to 

say)  1000/.  a  year.     The  100,000/.  should  be  vested  in  trustees  upon 
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trust  to  invest;  kc,  for  testator's  present  and  fatnre  young  children  in 
equal  shares,  sons  at  twenty-one,  daughters  at  that  age  or  marriage  (for 
separate  use),  and  that  the  shares  of  any  dying  before  these  events  happen 
should  go  to  survivors,  with  a  declaration  that  the  bequest  was  made  upon 
condition  that  the  younger  children  should  release  the  real  estate  from 
the  20,000/.  Then  follow  the  usual  maintenance,  education,  and  advance- 
ment clauses.  Also,  if  thought  fit,  for  appointment  of  n*ew  trustees,  and 
to  give  receipts. 

Q. — A.,  having  no  realty,  makes  a  will,  giving  all  his  personal  property 
equally  between  his  two  children,  a  son  and  a  daughter.  He  afterwards 
makes  an  agreement  to  purchase  freeholds.  What  advice  should  there- 
upon be  given  to  him  by  his  solicitor  with  reference  to  his  will  ? 

A, — The  solicitor  should  inform  his  client  that,  as  the  will  is  framed 
only  to  pass  personal  estate,  his  intention  of  equally  dividing  his  pro- 
perty between  his  two  children  will  be  defeated  unless  he  alters  his  will 
so  as  to  meet  the  new  form  of  property  acquired ;  for  of  course  the  newly- 
purchased  realty  would  descend  upon  the  son  as  heir-at-law,  even  before 
the  conveyance  was  complete ;  but  30  &  31  Vict.  c.  69,  s.  2,  would  now 
remedy  this  unless  a  contrary  intention  appeared  in  the  will. 

Q. — A  gentleman  has  four  sons,  John,  James,  Arthur,  and  Joseph. 
The  two  elder  sons,  John  and  James,  are  married.  John  has  two  sons, 
Alfred  and  Peter,  and  James  has  one  son,  William.  The  gentleman 
desires  to  devise  his  real  estate  in  strict  settlement.  Give  an  abstract  of 
the  proper  limitations. 

A, — The  lands  should  be  devised  to  trustees  upon  trust  for  the  son 
John  for  life  (with  pin-money  and  jointure  for  his  wife,  and  portions  for 
younger  children),  remainder  to  the  use  of  his  son  Alfred  and  the  heirs  of 
his  body  issuing ;  and  in  default  of  such  issue  to  the  second  son  Peter,  and 
every  other  son  of  the  body  of  the  said  John  to  be  begotten  severally, 
successively,  and  in  remainder,  one  after  another  in  order  as  they  are  in 
priority  of  birth,  and  the  heirs  of  the  body  and  respective  bodies  of  all 
and  every  such  son  and  sons  issuing,  &c. ;  and  in  default  of  such  issue  to 
the  daughters  as  tenants  in  common  in  tail,  with  cross-remainders  be- 
tween them,  remainder  to  the  use  of  the  other  sons  of  the  testator,  upon 
similar  limitations:  (Ld.  St.  Leonards'  Handy  Book,  115,  6th  edit.  ;  2 
Prid.  Conv.  237,  4th  edit.) 

Q, — State  the  principal  enactments  of  the  Wills  Act  of  January,  1838, 
with  the  alterations  in  the  old  law  effected  thereby. 

^.— In  addition  to  what  has  been  said  previously,  as  to  the  alteration 
in  mode  of  execution  and  revocation,  the  will  speaking  from  the  death, 
and  lapsed  devises  falling  into  the  residue,  &c.,  te.,  we  may  add  that 
publication  is  no  longer  a  requisite  ;  that  the  words  "  die  without  issue," 
&c.,  are  now  to  mean  dying  without  issue  living  at  the  death  of  the  party, 
and  not  an  indefinite  failure  of  issue,  unless  a  contrary  intention  appears  : 
(see  1  Vict.  c.  26,  and  Brow.  B.  P.  Stats.,  et  ante.) 
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QueHion, — ^What  is  the  meaning  of  the  term  '*  dying  intestate?  " 
Answer. — ^The  meaning  of  the  term  "  dying  intestate  "  is  dying  with- 
out making  a  will :  (see  Holth.  L.  D.  2nd  edit.) 

Q. — ^Find  the  heir  or  heirs  of  William  Curlew  in  the  subjoined  pedigree 
(all  the  persons  named  in  it  are  living  whose  death  is  not  stated) : — 

William  CublbwsICaskha  RBmntAWL 
(died  Jone,  18M). 


VarU  Jndoooka  Jdhn  Onrtew  JanesliAtaisw        Sophi*  Onrlew.  JunMssjMie 

(dtodHay,  Curlew  I   Dottoroll.  Onrlew  I  Woodooek. 

No  temie.  Stsphmi  Oorlew. 


WbiitUiig  Onrtow      Anne  Onrtowa John  Snipe.       Caroline  Curlew, 
(died  on  Infant,                           I 
18W).  J 

C^eorge  Sniper        Nathaniel  Snipe. 

A. — Here  Anne  Snipe  and  Caroline  Curlew,  the  daughters  of  John 
Curlew,  deceased,  the  eldest  son,  are  the  co-heiresses  of  their  grandfather. 
William  Curlew — as  the  lineal  descendants  in  infinitum  of  any  person 
deceased  represent  their  ancestor :  (Fourth  Bule  of  Descent ;  Wms.  B.  P. 
105,  18th  edit.) 

Q, — Find  the  persons  entitled  to  share  in  the  net  residue  of  the  personal 
estate  of  John  Bonham  in  the  subjoined  pedigree^all  persons  named  in 
it  are  living  whose  death  is  not  stated — John  Bonham  died  intestate  and 
unmarried  :^ 

AmeUa  Sharp  (Snd  wifeX»CBABLi8  BonuMsAnn  Jacqoee  (Itt  wife), 


Caroline  Bonham. 


died  1S80.  died  1840. 


died  183a 


Charlotte  Bonhain. 


W.  Bonham  a  Jane  Simple.      Manr  BonhamaJoeeph  Fast,      Jobh  Boaiuic . 
I  diedlStf.  died  1877.  diedAnrll, 

George  Bonham. 


Jameo  Fast        Ann  Faats  wmiam  Dran: 

died  1867. 


Charleo  Dragg. 

A. — ^The  half-blood  take  the  same  as  the  whole.  Caroline  Bonham, 
Charlotte  Bonham,  and  W.  Bonham  take  one-fourth  each  of  the  residue, 
and  James  Fast  and  Ann  Dragg  the  remaining  fourth  between  them. 

Q. — ^If  a  man  die  intestate,  leaving  a  wife  and  children,  how  is  his  per- 
sonal estate  to  be  distributed  ? 

il  .--One-third  to  the  wife,  residue  to  the  children  equally :  (Stat.  Distr. 
22  &  23  Car.  2,  o.  10 ;  and  for  a  Table  of  Distributions,  see  Alln.  Wills  ^ 
Adms.  Srd  edit. ;  Coote's  Prob.  Pr.  88,  6th  edit.) 

Q.— If  he  leaves  no  children,  but  a  widow,  a  brother,  and  children  by 
another  brother  or  sister,  how  is  the  personal  estate  distributed  ? 

ii.— Half  to  the  widow,  residue  to  the  brother  and  children  by  another 
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brother  or  sister,  the  children  taking  per  stirpes :  (see  Coote's  Prob.  Pr. 
88,  6th  edit.) 

Q. — If  a  person  die  intestate,  leaving  a  widow,  one  child,  the  children 
of  a  deceased  child,  and  a  brother  and  sister,  in  what  manner  will  the 
intestate's  personal  estate  be  distribated  ? 

il.— The  widow  is  entitled  to  one-third,  and  the  child  and  grand- 
children take  the  residue,  the  grandchildren  taking  per  stirpes :  (22  &  23 
Car.  2,  c.  10 ;  Goote,  sup,) 

Q. — ^Specify  some  of  the  disadyantages  which  result  from  the  owner  of 
personal  estate  dying  intestate  instead  of  testate. 

A. — 1.  Formerly  the  person  so  dying  impoverished  his  estate;  for  the 
duty  on  letters  of  administration,  where  there  was  no  will,  was  after  a 
higher  rate  than  the  duty  on  probates,  or  letters  of  administration,  with 
the  will  annexed,  but  this  is  no  longer  so  since  44  Vict.  c.  12.  2.  The 
very  persons,  or  some  of  them,  may  take  the  estate  the  intestate  most 
wished  should  not  do  so.  3.  The  next  of  kin  may  be  minors  or  abroad. 
4.  The  interest  of  such  as  are  daughters  will  be  without  fetter,  and 
subject  to  the  control  and  liabilities  of  their  husbands,  if  married  before 
the  9th  August,  1870 :  (33  &  34  Vict.  c.  93,  et  ante,)  5.  No  provisions 
for  sale  and  conversion  and  investment  according  to  the  deceased's  wishes 
can  be  effected,  &c. 

Q. — ^An  intestate  dies  without  leaving  a  widow,  or  any  issue,  leaving 
nephews,  the  children  of  a  deceased  brother  or  sister  of  the  intestate,  and 
great-nephews,  the  descendants  of  another  deceased  brother  or  sister  of 
the  intestate ;  who  are  entitled  to  share  in  the  distribution  of  the  personal 
estate? 

A, — The  nephews  will  be  entitled  to  the  intestate's  personal  estate,  and 
the  great-nephews  will  be  wholly  excluded.  Because  the  22  &  23  Car.  2, 
c.  10,  s.  7,  provides  ''that  there  be  no  representation  admitted  among 
collaterals  after  brother  and  sister's  children  : "  (see  Alln.  Wills  &  Adms. 
372,  379,  3rd  edit. ;  Ooote's  Prob.  Pr.  88,  89,  6th  edit.) 

Q. — ^A.  dies  intestate  and  unmarried,  leaving  a  mother,  two  brothers 
both  under  age,  and  one  adult  sister ;  who  is  entitled  to  a  grant  of  letters 
of  administration  to  A.'s  effects  ?  and  in  what  proportion  is  A.'s  personal 
estate  divided  amongst  his  next  of  kin  ? 

A, — ^The  mother  is  entitled  to  letters  of  administration,  having  a  title 
paramount  to  the  brothers  and  sister,  who  are  related  only  in  the  second 
degree.  The  effects  will  be  divided  into  four  equal  parts,  and  go  equally 
amongst  the  mother,  brothers  and  sister:  (Dodd  &  Brook's  Prob.  Pr, 
413,  509.) 

Q. — ^A.  dies  without  issue  intestate,  leaving  a  mother,  widow,  two 
younger  brothers,  three  sisters,  and  a  nephew  and  niece,  children  of  his 
eldest  brother,  deceased ;  upon  whom,  and  in  what  proportions,  will  his 
real  and  personal  estate  devolve  ? 

A, — ^The  nephew,  son  of  the  intestate's  eldest  brother,  will  take  the 
real  estate,  under  the  4th  rule  or  canon  of  the  law  of  inheritance,  subject 
to  the  widow's  right  to  dower  if  not  barred.  The  personalty  will  be  dis- 
tributed in  the  following  shares :  The  widow  will  take  a  hiftlf ;  and  the 
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remaming  hall  will  go  to  the  mother  and  the  two  brothers,  the  three 
sisters  and  the  nephew  and  nieoe  equally ;  the  nephew  and  niece,  however, 
will  only  take  their  deceased  parent's  share :  (see  22  &  28  Oar.  2,  c.  10 ; 
Coote  Prob.  Pract.  88-90,  6th  edit.) 

Q. — ^A.  dies  intestate,  possessed  of  20,000/.  personal  estate,  leaving  a 
widow,  a  son,  and  a  daughter — ^upon  the  marriage  of  the  daughter  he  had 
given  her  2000/.  as  a  marriage  portion ;  and  he  had  expended  8000/.  in 
purchasing  a  partnership  for  his  son :  how  should  the  20,000/.  be  divided 
by  the  administrator  ? 

A, — ^Before  children  advanced  in  the  intestate's  lifetime  take  their  share 
they  must  bring  the  amount  advanced  into  hotchpot  (see  Boyd  v.  Boyd, 
L.  Bep.  4  £q.  Gas.  805) ;  but  this  does  not  apply  to  realty  given  to  the 
heir.  A  child  advanced  in  part  brings  in  the  amount  thereof  only  among 
the  other  children  ;  and  no  benefit  will  accrue  from  it  to  the  widow,  who 
takes  simply  her  third ;  the  son  here  takes  6166/.  138. 4(/.,  and  the  daughter 
the  residue,  7166/.  Us.  4e/. :  (2  St.  0.  209,  8th  edit.) 

Q. — ^If  an  intestate  dies,  leaving  a  deceased  brother's  daughter  and  two 
grandchildren  of  a  deceased  sister,  how  would  the  surplus  be  divided  ? 

A. — ^The  whole  will  goto  the  deceased  brother's  daughter  for  the  reason 
above  stated :  (see  22  i  28  Oar.  2,  c.  10,  s.  7  ;  Alln.  sup. ;  Ooote,  sup.) 

Q. — ^If  a  person  dies  intestate,  without  leaving  father,  wife,  or  child,  but 
leaving  a  mother,  a  brother,  and  two  children  of  a  deceased  brother,  how 
would  the  surplus  of  the  intestate's  estate  be  distributed  ? 

A,-~^A  third  to  the  mother,  another  third  to  the  brother,  and  the 
remaining  third  to  the  two  children  of  the  deceased  brother  :  (see  1  Jas. 
c.  17,  s.  7 ;  Ooote,  sup.) 

Q, — ^If  a  widower  dies  intestate,  and  without  issue,  leaving  a  mother, 
mother-in-law,  sister,  sister-in-law,  two  nephews,  sons  of  a  deceased 
brother,  and  a  posthumous  brother  of  the  half  blood,  him  surviving,  who 
will  be  entitled  to  his  personal  estate  as  his  next  of  kin,  and  in  what 
proportions  ? 

A. — The  personal  estate  will  be  distributable  in  four  equal  shares,  the 
mother  taking  one  share,  the  sister  another,  the  two  nephews  another,  they 
representing  their  father,  and  the  posthumous  brother  takes  the  remaining 
fourth  share  :  (22  &  28  Oar.  2,  c.  10 ;  29  Oar.  2,  c.  8 ;  Matt.  Ezors.  296, 
2nd  edit. ;  Ooote's  Prob.  Pr.  78,  89,  6th  edit.) 

Q.— A.  dies  intestate,  and  without  issue,  leaving  the  following  relatives : 
A  son  of  his  wife  by  a  former  marriage ;  a  sister  of  the  half-blood ;  a  son 
of  a  deceased  brother  of  the  half-blood ;  a  granddaughter  of  a  deceased 
brother  of  the  whole  blood ;  and  a  son  of  a  deceased  sister  of  the  whole 
blood.     Who  is  A.'s  heir-at-law  ? 

A. — ^The  granddaughter  of  the  deceased  brother  of  the  whole  blood  is 
A.'8  heir-at-law. 

Q.— -Under  the  dreomstances  stated  in  the  last  question,  who  would 
take  as  A.'s  next  of  kin  under  the  Statute  for  Distribution  of  Intestates' 
Eflfeots,  and  in  what  shares  ? 

il.-— The  sister  of  the  half-blood,  the  son  of  the  deceased  brother  of 
the  half-blood,  and  the  son  of  a  deceased  sister  of  the  whole  bloody  will 


384   OONYETANOINO,  AKD  LAW  OV  BBAL  AND  P2B80KAL  PBOPBBTT. 

take  one-ihird  eaoH  of  the  personal  estate,  as  the  half-blood  take  with 
the  whole  blood,  and  there  is  no  representation  beyond  nephews  and 
nieces. 

Q. — Explain  and  give  an  illustration  of  the  meaning  of  ''  hotchpot." 
A. — Hotchpot  is  a  blending  or  mixing  of  lands  and  chattels  answering 
in  some  respects  to  the  "  collatio  bonorum  "  of  the  civil  law.  As  to  lancb 
it  only  applied  to  such  as  were  given  in  frank-marriage,  which  gifts  have 
now  fallen  into  disuse,  but  as  to  personalty  in  case  of  intestacy  the 
Statutes  of  Distribution  provide  that  where  some  of  the  children  have 
previously  received  a  portion  or  advancement'  such  children  are  allowed 
only  so  much  more  out  of  the  intestate's  personal  estate  as  will  suffice  to 
make  their  share  equal  to  that  of  the  other  children  :  (Wharton's  Law 
Lex.  6th  edit.  450 ;  1  St.  0.  8th  edit.  346.) 

Q.— An  English  subject  of  full  age  dies  intestate,  leaving  a  widow,  two 
sons,  and  two  daughters.  He  died  possessed  of  land  in  Kent  (not  dis- 
gavelled),  of  freehold  and  leasehold  houses  not  in  Kent,  and  of  money  in 
the  funds.  Among  whom,  in  what  proportions,  and  for  what  interests, 
would  his  property  be  divided,  there  having  been  no  settlement  on  his 
marriage? 

A. — The  land  in  Kent  descends  to  his  two  sons  in  fee  equally^  subject 
to  the  widow's  freebench.  The  eldest  son  takes  the  freehold  houses  in 
fee,  subject  to  the  widow's  dower.  The  leasehold  houses  and  money  in  the 
funds,  after  payment  of  the  debts,  will  be  divided  by  the  administrator, 
one-third  to  the  widow,  and  one-sixth  to  each  of  the  children. 

Q. — ^If  A.  dies  intestate,  leaving  a  mother,  wife,  two  sons,  and  three 
daughters,  him  surviving,  how  will  his  property  be  divided,  consisting  of 
(a)  freehold  farm  in  Kent ;  (b)  freeholds  intermixed  with  leaseholds  in 
Sussex ;  (c)  freehold  farm  in  Surrey,  contracted  to  be  sold ;  {d)  railway 
bonds ;  (e)  Gk)vemment  stock ;  (/)  New  Biver  share  ? 

il.— (a)  If  not  disgavelled,  to  the  two  sons,  subject  to  the  two  widows' 
freebenck,  if  any.  (b)  The  freeholds  to  eldest  son,  subject  to  widow's 
dower,  &c. ;  the  leaseholds,  being  personalty,  wiU  go— a  third  to  wife, 
rest  to  sons  and  daughters  equally,  (c)  This,  being  an  equitable  conversion, 
will  go  as  the  leaseholds,  {d  and  e)  Like  the  leaseholds.  (/)  To  the 
eldest  son,  being  real  estate,  subject  to  dower,  if  any. 

Q. — A  freeman  of  the  city  of  London  dies  intestate,  leaving  a  wife,  two 
sons,  and  three  children  of  a  deceased  son.  How  is  the  personal  estate 
divided,  and  how  would  it  be  divided  under  similar  circumstanoes  if  the 
person  dying  were  not  a  freeman  of  London  ? 

A, — The  city  of  London,  the  province  of  York,  and  the  principality  of 
Wales,  had  peculiar  customs  for  the  distribution  of  intestates'  efiPects, 
expressly  excepted  out  of  the  Statutes  of  Distribution  :  (Matt.  Exors.  SOI, 
2nd  edit.)  But  these  customs  are  now  abolished  (see  19  &  20  Vict.  c.  94), 
so  that  whether  the  intestate  be  a  freeman  of  the  city  of  London  or  not, 
and  dies  intestate,  as  in  the  case  put,  a  third  will  go  to  the  wife,  and  the 
rest  be  divided  amongst  the  two  sons,  and  the  cluldren  of  the  deceased 
son ;  the  children,  however,  only  taking  their  deceased  parent's  share : 
(22  &  23  Car.  2,  c.  10 ;  19  &  20  Vict.  c.  94.) 
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Q. — ^By  marriage  settlement  the  husband  covenants  to  leave  by  his  will 
to  the  wife  10,000/.  He  dies  intestate,  possessed  of  personal  property  of 
the  value  of  40,000/.,  and  leaving  his  wife  and  one  child  and  one  grand- 
child snrviving.  How,  in  the  administration  of  the  estate,  shonld  the 
40,000/.  be  divided. 

A, — ^Assuming  the  grandchild  to  be  the  child  of  a  deceased  child,  the 
widow,  child,  and  grandchild  will  each  take  one-third  of  the  40,000/. 
The  widow  will  not  take  the  10,000/.  under  the  covenant,  and  her  dis- 
tributive share  of  the  residue,  the  rule  being  that  in  case  of  such  a 
covenant,  the  distributive  share  in  case  of  an  intestacy  is  to  be  considered 
as  a  performance  if  equal  to  or  greater  than  the  sum  covenanted  to  be 
paid ;  if  less,  as  a  part  performance :  (Sm.  Man.  sect.  52.) 

Q. — How  is  the  disposition  of  the  personal  estate  of  an  intestate 
Englishman  domiciled  in  France  regulated  ? 

A. — By  the- French  law.  But  according  to  the  French  law  mere  resi- 
dence does  not  give  a  domicil  in  France :  (see  Bremer  v.  Freeman,  28 
L.  T.  Bep.  87.) 

Q. — ^What  is  the  order  in  which  next  of  kin  are  entitled  to  letters  of 
administration  ? 

A, — The  intestate  himself  is  the  terminus  d  quo  the  several  degrees 
are  numbered.  Therefore,  in  the  first  place,  the  children  and  their 
descendants,  or,  on  failure  of  children,  the  parents  of  the  deceased,  are 
entitled  to  the  administration ;  both  parents  and  children  are  in  the  first 
degree,  but  the  children  are  allowed  the  preference.  Then  follow  brothers, 
grandfathers,  uncles,  or  nephews,  and  the  females  of  each  class  respectively ; 
and  lastly,  cousins.  The  half-blood  is  admitted  to  the  administration, 
as  well  as  the  whole  :  (Alln.  Wills  &  Adms.  174,  8rd  edit. ;  Ooote's  Prob. 
Pr.  85  et  seq,,  6th  edit.) 

Q. — State  when  the  next  of  kin  take  per  stirpes,  and  when  per  capita. 

A. — ^If  the  next  of  kin  take  by  representation,  they  are  said  to  take 
per  stirpes ;  if  in  their  own  right  per  capita :  (Alln.  Wills  &  Adms,  357, 
3rd  edit.) 

Q. — Is  there  any,  and  if  any  what,  difference  between  the  distributive 
share  of  an  intestate's  effects  taken  by  brothers  and  sisters  of  the  half- 
blood  and  whole  blood  ? 

A, — A  brother  or  sister  of  the  half-blood  is  equally  entitled  with  one 
of  the  whole  blood  :  (Alln.  Wills  &  Adms.  374,  3rd  edit.) 

Q. — In  case  of  intestacy  as  to  real  estate,  to  whom  will  it  descend  ? 
-4.— To  the  intestate's  heir-at-law  :  (Will.  E.  P.  101, 18th  edit.) 

Q. — ^What  do  you  understand  by  the  legal  maxim,  Nemo  est  hcerea 
viventis  f 

A, — That  the  ancestor  cannot  have  an  heir  during  his  life  ;  the  heir 
being  appointed  by  law.  Therefore  during  this  time  the  heir  is  either 
apparent  or  presumptive  only  :  (Will,  supra.) 

Q. — ^What  is  the  difference  between  an  heir  apparent  and  an  heir 
presumptive  ? 

A. — ^An  heir  apparent  is  the  person  who,  if  he  survives  the  ancestor, 
most  certainly  be  lus  heir,  as  the  eldest  son  in  the  lifetime  of  his  father. 

0  0 


886   OONYEYANOINO,  AND  LAW  OF  REAL  AND  FEBSONAL  PBOFEBTY. 

An  heir  presumptive  is  the  person  who,  though  not  certain  to  be  heir,  at 
all  events,  should  he  survive,  would  yet  be  the  heir  in  case  of  the  ancestor's 
immediate  decease.  Thus,  an  only  daughter  is  the  heiress  presumptive 
of  her  father,  but  whose  present  hopes  may  be  hereafter  cut  oS  by  the 
birth  of  a  son  :  (Will.  B.  P.  97,  13th  edit.) 

Q. — State  the  law  of  primogeniture. 

A. — ^Primogeniture  is  the  right  of  the  eldest  son  to  inherit  his  an- 
cestor's real  estate,  to  the  exclusion  of  the  younger  son  :  (Holth.  L.  D., 
2nd  edit.) 

Q. — ^Explain  the  doctrine  of  '* possessio  fratris,** 

A . — Possessio  fratris  is  the  seisin  of  the  brother.  Under  this  doctrine 
a  sister  of  the  person  who  took  by  descent  from  his  father,  and  who 
entered  on  the  lands,  was  preferred  to  a  brother  of  the  half-blood;  the 
maxim  being  Possessio  fratris  facit  sororem  esse  hceredem.  Now,  however, 
by  the  3  &  4  Will.  4,  c.  106,  the  purchaser  is  the  root  of  descent,  and 
seisin  is  unimportant :  (1  St.  G.  418,  8th  edit.)  (a) 

Q. — "  Seisina  facit  stipiteni,**  What  is  the  meaning  of  the  sentence  ? 
And  is  it  true  as  the  law  now  stands  ?  And  if  not,  how  has  the  law  been 
altered  ? 

A. — The  meaning  of  the  maxim  is,  that  ''seisin  is  the  root  of  descent." 
It  is  not  true  as  the  law  now  stands,  for  by  the  Inheritance  Act,  S  &  4 
Will.  4,  c.  106,  it  is  provided  that  descent  shall  now  be  traced  from  the 
last  purchaser,  i.e.,  the  person  last  entitled  not  by  descent,  instead  of  the 
person  last  seised :  (see  Wms.  B.  P.  102,  13th  edit.) 

Q. — Can  persons  of  the  half-blood  inherit  real  estates  by  descent  in  any 
and  what  cases,  and  under  what  authority  ? 

A. — A  kinsman  of  the  half-blood  is  now  capable  of  being  heir,  and  such 
kinsman  is  to  inherit  next  after  a  kinsman  in  the  same  degree  of  the  whole 
blood  and  his  issue  when  the  common  ancestor  is  a  male,  and  next  after 
the  common  ancestor  when  such  ancestor  is  a  female  :  (3  &  4  Will.  4,  c. 
106,  s.  9  ;  WiU.  E.  P.  110,  13th  edit.) 

Q. — Compare  the  rules  for  the  descent  of  an  estate  in  fee  simple  with 
the  rules  for  the  division  of  the  personal  estate  of  an  intestate,  as  regards 
the  treatment  of  the  half-blood. 

A. — ^In  the  case  of  personalty  the  half-blood  take  equally  with  the 
whole  ;  blood  as  to  realty,  see  last  answer. 

Q. — ^What  are  the  general  rules  as  to  the  descent  of  freehold  lands  of 
inheritance  ? 

A. — ^As  altered  by  the  3  &  4  Will.  4,  c.  106,  the  rules  of  descent  may 
be  thus  stated : 

1.  In  every  case  the  descent  shall  be  traced  from  the  purchaser. 

2.  Inheritance  shall  in  the  first  place  lineally  descend  to  the  issue  of 
the  purchaser  in  infinitum. 

3.  Males  are  preferred  to  females,  and  an  elder  male  to  a  younger ;  but 
females  (when  there  are  several)  take  together. 

(a)  Bnt  even  now,  if  the  brother  be  the  purchaser^  the  sister  of  the  whole  blood  is 
preferred  to  the  brother  of  the  half-blood :  (WilL  R.  P.  110, 18th  edit) 
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4.  The  issue  of  the  children  of  the  purchaser  represent  or  take  the 
place  of  the  parent  in  infinitum ;  the  children  of  the  same  parent  being 
always  subject  (amongst  each  other)  to  the  same  law  of  inheritance  as 
contained  in  the  third  rule. 

5.  On  failure  of  the  issue  of  the  purchaser,  the  inheritance  shall  descend 
to  the  nearest  lineal  ancestor  then  living  in  the  preferable  line,  supposing 
no  issue  of  a  nearer  ancestor  in  that  line  to  exist. 

6.  Among  the  lineal  ancestors  of  the  purchaser,  the  paternal  line 
{whether  of  the  purchaser  or  of  any  ancestor,  male  or  female)  is  always 
preferred  to  the  maternal. 

7.  Where  an  ancestor,  to  whom,  if  living  at  the  purchaser's  death,  the 
inheritance  would,  according  to  the  fifth  rule,  have  descended,  dies  before 
the  purchaser,  leaving  issue,  the  issue  of  such  ancestor  in  infinitum  shall 
represent  him,  according  to  the  same  law  of  succession  as  before  laid  down 
with  respect  to  the  issue  of  the  purchaser  ;  but  with  this  addition  that 
those  related  by  the  whole  blood  to  the  purchaser  are  preferred  to  those 
related  by  the  half-blood  :  (1  St.  0.  ch.  xi.) 

8.  In  the  admission  of  female  paternal  ancestors,  the  mother  of  the 
more  remote  male  paternal  ancestor  and  her  heirs  is  preferred  to  the 
mother  of  a  less  remote  male  paternal  ancestor  and  her  heirs,  and  the 
same  on  the  maternal  side. 

9.  Where  there  is  a  total  failure  of  heirs  of  the  purchaser,  &c.,  the 
descent  shall  be  traced  from  the  person  last  entitled  to  the  land  as  if  he 
had  been  the  purchaser  :  (22  &  23  Vict.  c.  35,  ss.  19,  20.) 

Q. — ^What  are  the  chief  alterations  in  the  law  of  descent  effected  by 
the  3  &  4  Will.  4,  c.  106  ? 

A, — They  are  the  following :  (1)  Descent  is  now  traced  from  the 
purchaser,  i.e.,  the  last  person  who  had  a  right  to  the  lands,  not  having 
taken  them  by  descent.  Formerly,  it  was  from  the  person  last  seised. 
(2)  On  the  failure  of  the  issue  of  the  purchaser  the  inheritance  descends 
to  the  nearest  lineal  ancestor  then  living,  if  no  issue  of  a  nearer  ancestor 
in  that  line  exists.  Before  this  Act  it  was  a  rule  that  the  land  should 
rather  escheat  than  ascend  to  an  ancestor.  (3)  Kinsman  of  the  half-blood 
can  now  inherit.  This  is  an  alteration  in  the  law  of  inheritance,  for  as 
the  law  formerly  stood,  the  half-blood,  like  the  lineal  ancestor,  was  wholly 
excluded,  and  the  lands  escheated  rather  than  he  should  take  :  (see  Will. 
B.  P.  pt.  I.,  ch.  4.) 

Q. — What  is  the  meaning  of  ''  descent  being  traced  from  the  last  pur- 
chaser ?  **     Is  a  devisee  of  real  property  a  "  purchaser  ?  " 

A. — The  meaning  is  that  on  the  death  of  the  owner  of  real  estate 
intestate  descent  is  to  be  traced  from  the  person  last  entitled  not  by  descent : 
(see  3  &  4  Will.  4,  c.  106.)     A  devisee  of  real  estate  is  a  purchaser. 

Q. — A.  buys  an  estate  and  devises  it  to  B.,  who  survives  A.  and  dies 
without  issue  and  intestate  ;  from  whom  is  the  descent  to  be  traced,  and 
why? 

A, — The  descent  must  be  traced  from  B.,  as  he  is  the  purchaser,  being 
the  person  last  entitled  to  the  land  who  did  not  take  by  descent :  (see  8  &  4 
Will.  4,  c.  106,  s.  2  ;  Brow.  E.  P.  Stats.  167.) 

Q. — A  testator  had  one  son  by  his  first  wife,  and  two  by  his  second. 
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He  devised  a  freehold  estate  to  his  second  son,  who  snmved  his  father^ 
and  died  intestate  and  nnmarried,  leaving  his  two  brothers,  one  being- 
older  than  himself  and  one  younger,  him  surviving ;  to  whom  would  the 
estate  go  ?     And  give  the  reason  for  your  answer. 

A, — As  the  second  son  is  the  purchaser,  i.e.,  the  last  person  entitled  to 
the  estate  otherwise  than  by  descent,  the  estate  goes  to  his  younger  brother 
of  the  whole  blood  in  preference  to  the  elder  of  the  half-blood,  the  rule 
being  that  those  related  by  the  half-blood  take  only  after  those  related  by 
the  whole  blood  and  their  descendants  where  the  common  ancestor  is  a 
male:  (1  St.  0.  ch.  xi. ;  3  & 4  Will.  4,  c.  106.) 

Q. — A  purchaser  of  land  dies  intestate,  leaving  an  only  son,  and  no 
other  relations.  The  son  dies  unmarried  and  intestate,  having  relation? 
on  the  part  of  his  mother.  How  does  the  land  descend,  and  from  whom 
is  the  descent  traced  as  purchaser?  And  give  the  reasons  for  your 
answer. 

A. — On  failure  of  heirs  of  the  purchaser,  the  inheritance  shall  descend 
to  the  heirs  of  the  last  person  entitled  :  (22  &  23  Vict.  c.  35,  s.  19.)  It 
therefore  descends  to  the  next  heir  of  the  son  on  the  mother's  side,  there 
being  none  on  the  father's  side. 

Q. — A  man  having  had  two  sons,  the  elder  of  whom  died  before  him 
leaving  two  sons,  dies  intestate,  seised  in  fee  of  gavelkind  lands,  leaving 
issue  the  two  grandsons  (sons  of  his  eldest  son)  and  his  second  son.  State 
the  proper  parties  to  convey  to  a  purchaser. 

A. — ^Both  the  son  and  grandBons  must  join  in  the  conveyance.  For 
by  the  custom  of  gavelkind  the  lands  descend,  not  to  the  eldest  son  or 
his  issue,  but  to  all  his  sons  together ;  and  if  any  of  the  sons  be  dead,  hia 
representatives  stand  in  his  stead :  (Bob.  Gav.  by  Norwood,  56.) 

Q. — B.,  seised  of  land  held  under  the  custom  of  gavelkind,  died  intes- 
tate, without  ever  having  been  married.  He  left  behind  him  two  brothers 
and  one  nephew,  the  son  of  a  deceased  brother.  Who  took  the  gavelkind 
land? 

A. — The  custom  of  descent  to  all  the  males  in  gavelkind  extends  to 
collaterals.  The  two  brothers  and  nephew,  therefore,  take  the  land 
equally  as  coparceners. 

Q. — ^A.  dies,  leaving  two  granddaughters,  the  issue  of  a  deceased 
daughter ;  a  grandson,  the  issue  of  another  deceased  daughter,  and  two 
daughters  ;  to  whom  will  his  estate  in  fee  simple  descend  ? 

A, — The  estate  will  descend  to  the  whole  of  them  as  coparceners,  and 
the  two  granddaughters  and  the  grandson  will  respectively  stand  in  the 
place  of  and  take  their  deceased  parents'  share :  (Sug.  B.  P.  Stats.  282, 
283  ;  Cooper  v.  France,  14  Jur.  214.) 

Q. — A.  dies,  without  issue,  leaving  a  father,  and  brother  of  the  half- 
blood,  and  a  sister  of  the  whole  blood;  upon  whom  would  the  estate 
have  descended  previous  to  the  operation  of  the  Inheritance  Act  (3^4 
Will.  4,  c.  106),  and  upon  whom  would  it  descend  subsequently  to  that 
period? 

A, — Prior  to  the  above  statute  the  estate  would  in  such  a  case  have 
descended  to  the  sister  of  the  whole  blood  in  preference,  not  only  to  the 
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'brother  of  the  half-blood,  but  also  to  the  father.  By  this  Act,  howeyer, 
the  father  is  capable  of  being  heir  to  his  son,  and  in  the  case  put  will  in- 
herit in  preference  to  the  sister  of  the  whole  blood  or  brother  of  the  half- 
blood  :  (1  St.  0.  419,  &c.,  8th  edit. ;  Will.  B.  P.  110,  13th  edit.) 

Q.— -Explain  the  nature  of  the  title  by  escheat,  and  when  it  occurs. 

A, — ^Escheat  is  the  resulting  back  to  the  lord  of  the  fee,  of  lands  of 
which  a  tenant  dies  seised  in  fee  simple,  intestate,  and  without  heirs.  In 
order  to  complete  his  title,  the  lord  must  enter  on  the  land  escheated. 
Escheats  are  frequently  divided  into  those  propter  defectum  saiiguinis,  and 
those  propter  delictum  tenentis,  the  former  occurring  when  the  tenant  dies 
without  heirs,  the  latter  when  his  blood  is  attainted :  (see  1  St.  0.  432, 
8th  edit. ;  Will.  B.  P.  126,  13th  edit.) 

Q. — If  a  person  who  is  illegitimate  dies  intestate,  leaving  no  legitimate 
issue,  who  becomes  entitled  to  any  freehold  or  copyhold  or  personal  estate 
of  which  he  may  die  possessed  ? 

A, — ^Bastards,  being  nulliva  filii,  cannot  be  heirs  themselves,  nor  have 
any  heirs  but  those  of  their  own  bodies.  Therefore,  the  freeholds  in  fee, 
if  he  dies  intestate,  escheat  to  the  lord  of  the  fee,  usually  the  Grown,  and 
the  copyholds  to  the  lord  of  the  manor :  (1  St.  sup, ;  Will,  sup,) 

The  personal  estate  will,  for  the  like  reasons,  he  forfeited  to  the  Grown  ; 
and  letters  patent  are  procured  from  the  Queen,  and  administration  is 
granted  to  the  appointee  of  the  Grown:  (Goote*s  Prob.  Pr.  96,  98,  6th 
•edit.) 

Q. — ^A  man  seised  in  fee  dies  intestate,  and  without  issue,  leaving  a 
widow,  a  father,  and  an  elder  brother :  who  becomes  entitled  to  his  estate, 
and  by  what  law  ? 

A, — The  father  will  become  entitled  to  the  estate  (subject  to  the  widow's 
right  to  dower,  if  not  barred)  by  the  statute  3  &  4  Will.  4,  c.  106,  s.  6 : 
.(see  1  St.  G.  406,  8th  edit. ;  Will.  B.  P.  106,  13th  edit.) 

Q. — A.  dies  intestate,  leaving  a  wife,  two  sons,  and  a  daughter ;  what 
becomes  of  his  property,  which  consists  of  freeholds,  copyholds,  leaseholds 
for  lives  and  years,  and  consols. 

A. — ^The  freeholds  descend  to  the  eldest  son,  subject  to  the  wife's  dower, 
if  any. 

The  copyholds  would  go  in  the  same  way,  unless  there  was  a  special 
custom  of  descent  in  the  manor. 

The  leaseholds  for  life  would  be  assets  in  the  hands  of  the  administrator, 
unless  the  original  grant  were  made  to  A.  and  his  heirs,  in  which  case  his 
heir  would  take  as  special  occupant. 

The  leaseholds  for  years  and  consols  would  be  distribut-ed  by  the 
administrator,  one-third  to  the  wife  and  the  remainder  equally  between  the 
two  sons  and  daughter :  (see  3  &  4  Will.  4,  c.  106,  and  Stat,  of  Distribu- 
tion, 22  &  23  Gar.  2,  c.  19.) 

Q. — A.  dies  intestate,  seised  in  fee  simple,  leaving  one  daughter  (B.),  a 
grandson  by  a  deceased  daughter  (G.),  a  grandson  and  granddaughter  by  a 
deceased  daughter  (D.).  a  granddaughter  by  a  deceased  son  (E.),  and  two 
granddaughters  by  a  deceased  daughter  (F.) ;  to  whom  will  A. 's  real  estate 
descend? 
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A. — ^The  granddaughter  by  the  deceased  son  (E.)  will  be  entitled  to  th& 
real  estate  of  A. ;  the  rule  being  that  the  male  issue  and  their  descendants 
shall  be  admitted  before  the  female :  (Will.  E.  P.  103,  13th  edit. ;  I  St. 
0.  399,  8th  edit.) 

Q. — B.  buys  1000  acres  of  land,  which  are  conveyed  to  him  in  fee 
simple.  He  dies  intestate,  leaving  a  grandson  (issue  of  a  deceased  daughter), 
a  great-granddaughter  (issue  of  a  deceased  son),  and  two  daughters.  Who 
wUl  be  entitled  by  descent  to  B.'s  land?  Give  an  authority  for  your 
answer. 

A, — The  great-granddaughter,  issue  of  the  deceased's  son,  will  be 
entitled  to  the  land,  as  by  the  fourth  canon  of  descent  the  lineal  decendants 
in  infinitum  of  any  person  deceased  shall  represent  their  ancestor,  that  is, 
shall  stand  in  the  same  place  as  the  person  himself  would  have  done  had 
he  been  living :  (see  Will.  E.  P.  105,  13th  edit.) 

Q. — ^A.  dies  seised  of  real  estate  without  issue,  and  intestate,  leaving 
his  grandfather,  and  his  (A.'s)  mother,  and  a  brother  and  sister  him 
surviving ;  which  of  these  is  his  heir  ? 

.4.— His  brother  is  his  heir :  (see  Will.  E.  P.  106,  13th  edit. ;  1  St.  0^ 
406,  8th  edit.) 

Q. — A  man  dies  intestate,  leaving  a  wife,  a  daughter  of  an  aunt  on  his 
mother's  side,  and  the  son  of  an  aunt  on  his  father's  side,  his  only 
relations ;  to  whom  would  his  real  estate  descend  ?  Give  the  reason  for 
your  answer. 

A, — The  real  estate  will,  subject  to  the  widow's  dower  if  not  barred^ 
descend  to  the  son  of  the  aunt  on  the  father's  side,  by  virtue  of  the  3  &  4 
Will.  4,  c.  106,  s.  7,  which  enacts  that  the  paternal  ancestors  of  the  pur- 
chaser and  their  descendants  shall  take  before  the  maternal  ancestors  or 
their  descendants :  (Will.  E.  P.  108,  13th  edit. ;  1  St.  0.  409,  8th  edit.) 

Q. — If  a  man  dies  intestate,  leaving  a  wife,  mother-in-law,  step-mother, 
a  sister,  a  niece  daughter  of  a  deceased  brother,  two  nephews  sons  of  a 
deceased  sister,  and  no  other  relations  him  surviving ;  who  will  be  entitled 
to  his  real  and  personal  estate,  and  in  what  proportions  ? 

A, — The  daughter  of  the  deceased  brother  will  take  the  real  estate, 
subject  to  the  widow's  dower  if  not  barred:  (3  &  4  Will.  4,  c.  106,  s.  7 ; 
WiU.  E.  P.  108,  13th  edit. ;  1  St.  0.  409,  8th  edit.)  The  widow  wiU 
take  half  of  the  personal  estate,  and  the  other  half  will  be  divided  into 
three  equal  shares,  one  to  the  sister,  another  to  the  niece,  and  the 
remaining  third  to  the  two  nephews :  (Matt.  Exors.  298,  2nd  edit.) 

Q. — ^A  man  having  purchased  real  estate,  and  being  possessed  of  per- 
sonal property,  dies  intestate ;  he  has  no  child,  and  his  father  and  mother 
are  dead,  but  he  leaves  a  widow,  a  sister  by  the  whole,  and  two  brothers 
by  the  half-blood.  How  will  his  real  and  personal  property  respectively 
devolve  ?  and  how  would  it  have  been  if,  instead  of  having  purchased  hia 
real  estate,  he  had  inherited  it  from  his  father  who  bought  it  ? 

A. — The  sister  of  the  whole  blood  of  the  purchaser  takes  the  real 
estate  subject  to  the  widow's  dower  if  not  barred ;  but  had  he  inherited 
it  from  his  father,  and  the  latter  been  the  common  ancestor,  the  eldest  of 
the  brothers  would  take  it  subject  as  aforesaid. 
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The  personal  estate  goes  one  half  to  the  widow  and  the  other  half 
equally  between  the  sister  and  two  brothers. 

Q, — A.  and  B.  (each  being  an  only  child)  became  separately  possessed 
of  land  in  fee  simple :  A.  as  heir-at-law  of  his  mother,  and  6.  under  his 
mother's  will.  A.  and  B.  both  died  intestate,  each  leaving  a  brother  of 
his  father  and  a  brother  of  his  mother  sarviving  him.  To  whom  will  the 
lands  of  A.  and  B.  respectively  go  ? 

A. — The  lands  of  A.  will  go  to  the  brother  of  his  mother ;  for  here  A. 
took  the  lands  ex  parte  matemd,  and  consequently  relations  on  the  father's 
side  cannot  inherit,  except  on  failure  of  the  mother's  heirs  under  22  & 
23  Vict.  c.  35,  the  descent  never  having  been  broken.  The  lands  of  B. 
wiQ,  however,  go  to  the  brother  of  the  father,  for  the  will  of  the  mother 
broke  the  line  of  descent  and  made  B.  the  purchaser  and  root  of  descent, 
and  the  3  &  4  Will.  4,  c.  106,  s.  7,  enacts  that  the  paternal  line  of  the 
ancestors  is  preferred  to  the  maternal :  (1  St.  0.  409,  427,  428,  8th  edit.) 

Q. — ^A.  seised  ex  parte  matemd,  makes  a  conveyance  to  the  use  of 
himself  and  his  heirs ;  what  is  the  efiPect  of  this  upon  his  estate  ? 

A, — ^The  effect  of  this  upon  his  estate  is  to  break  the  descent  and  make 
himself  the  purchaser,  from  whom  the  descent  will  in  future  be  traced, 
and  thus  let  in,  on  failure  of  issue,  the  heirs  ex  parte  patemd,  in  preference 
to  those  ex  parte  matemd ;  who,  if  A.  had  died  before  this  conveyance, 
would  have  inherited  in  total  exclusion  of  the  heirs  ex  parte  patemd :  (1 
St.  0.  427,  428,  8th  edit.) 

Q. — ^If  a  man  dies  intestate,  possessed,  after  payment  of  his  debts, 
funeral  and  testamentary  expenses,  of — 1,  railway  bonds ;  2,  railway 
shares ;  3,  a  king's  share  in  the  New  Biver  Company ;  4,  leaseholds  for 
lives  ;  5,  leaseholds  for  years ;  6,  a  policy  of  5000/.  on  the  life  of  another 
person ;  7,  copyholds  of  inheritance  ;  and  8,  a  freehold  house — ^leaving  a 
widow  and  five  sons  and  five  daughters  him  surviving ;  upon  whom  will 
each  of  these  several  descriptions  of  property  devolve,  and  in  what  pro- 
portions ? 

A, — ^The  railway  bonds,  the  railway  shares,  unless  the  latter  are  made 
realty  by  the  Act  or  charter  of  incorporation  (see  Edwards  v.  Hall,  25 
L.  J.  82,  Ch.),  the  leaseholds  for  years,  and  the  policy  of  assurance  are 
personal  property,  and  will  devolve  upon  the  widow  and  ten  children,  the 
widow  taking  a  third,  and  the  children  the  remainder  equally  :  (see  Matt. 
Exors.  ch.  1,  2nd  edit.) 

As  to  the  leaseholds  for  Uves,  if  they  were  granted  to  the  intestate  and 
his  heirs,  they  will  go  to  the  eldest  son  as  special  occupant ;  but  if  the 
heir  was  not  mentioned,  they  devolve  upon  the  widow  and  children  in  the 
proportions  above  stated :  (see  Will.  B.  P.  20,  13th  edit.) 

As  to  the  freehold  house,  we  presume  it  is  a  freehold  of  inheritance, 
and  will  therefore,  along  with  the  share  in  the  New  Biver  Company  and 
the  copyholds,  pass  to  the  eldest  son  as  heir-at-law,  subject,  however,  to 
the  widow's  right  to  dower  if  not  barred :  (see  Matt.  Exors.  3,  2nd  edit.) 

Q. — Suppose  a  son  of  a  second  marriage  has  purchased  real  estate  in 
fee  simple,  and  dies  intestate,  without  issue,  but  leaves  surviving  him  a 
brother  by  the  first  marriage,  and  two  sisters  by  the  second  marriage,  to 
whom  will  this  real  estate  descend,  and  for  what  reason  ? 
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A, — It  will  descend  to  his  two  sisters  as  coparceners,  as,  although  the 
half-blood  by  3  &  4  Will.  4,  c.  106,  may  now  inherit,  yet  it  is  not  until 
after  persons  in  the  same  degree  of  the  whole  blood  and  their  descendants, 
and  brothers  and  sisters  are  in  the  same  degree. 

Q. — ^If  A.  claims  to  be  heir-at-law,  as  eldest  son  of  6.,  what  evidence 
is  necessary  to  prove  the  heirship  ? 

A. — Evidence  of  the  marriage  of  B.,  of  the  baptism  or  birth,  and  time 
or  order  of  birth  of  A.,  and  of  the  death  or  buritd  of  B.  The  parochial 
register  would  be  evidence  both  of  the  time  and  fact  of  the  marriage  of 
B.,  and  of  his  burial.  The  parochial  register  of  baptisms  would  be 
evidence  of  the  birth  of  A.,  but  not  of  the  time  or  order  of  birth,  as  to 
which  a  certified  extract  from  the  general  register  established  under 
6  &  7  Will.  4,  c.  86,  and  1  Vict.  c.  22,  might  be  obtained.  This  evidence 
must  be  supported  by  statutory  declarations,  &c. :  (see  Dart's  V.  &  P.  196- 
200,  2nd  edit.) 


TRUSTEES,  EXEOUTOBS. 

Question. — Oan  a  trustee  for  sale  become  a  purchaser  in  any,  and  what 
case? 

Answer. — A  trustee  cannot  purchase  of  himself,  and  he  is  not  allowed 
to  become  a  purchaser  of  the  trust  property  even  at  a  sale  by  public 
auction.  But  although  a  trustee  cannot  purchase  of  himself,  he  is 
allowed  to  purchase  from  his  former  cestui  que  trust,  provided  there  is  a 
distinct  and  clear  contract,  ascertained  to  be  such  after  a  scrupulous 
and  jealous  examination  of  all  the  circumstances,  and  there  is  no  fraud, 
no  concealment,  and  no  advantage  taken  by  the  trustee  of  informa- 
tion acquired  by  him  in  the  character  of  trustee  :  (St.  £q.  §§321,  322  ; 
Fox  V.  Mackreth,!  L.  0.  Eq.  92,  2nd  edit.,  is  the  leading  case  on  the 
point.)  (a) 

Q. — ^When  an  estate  is  offered  to  a  trustee  at  a  price  below  its  actual 
value,  upon  condition  that  the  title  should  not  be  investigated,  is  the 
trustee  justified,  under  the  usual  indemnity  clause  inserted  in  settle- 
ments, in  purchasing  the  estate  out  of  the  trust  funds,  at  the  request 
of  his  cestui  que  trtist,  upon  those  terms  ?  And  give  a  reason  for  your 
answer. 

A, — No ;  for  if  a  trustee  invests  money  on  unauthorised  security,  how- 
ever unexceptionable  it  might  seem  to  be,  and  such  security  afterwards 
fails,  he  will  be  liable ;  and  an  indemnity  clause,  declaring  that  he  shall 
not  be  liable  for  the  insufficiency,  will  not  exonerate  him  from  liability. 
A  trustee  who  commits  a  breach  of  trust  is  not  protected,  although  it  was 
done  at  the  request  of  his  cestui  que  trust :  (Sm.  Man.,  sect.  350  ;  and  see 
hereon  22  &  23  Vict.  c.  35,  ss.  30-32.) 

Q. — What  powers  should  be  given  to  the  trustees  of  a  will  of  real 
estate  directing  sales,  and  declaring  trusts  of  the  proceeds,  that  may  last 
for  many  years  ? 

(a)  Also  asked  thus  :  What  is  the  leading  case  relating  to  parohaaes  by  trastees  for 
sale  from  a  cestui  que  trust  f    State  the  rule  thereby  established. 
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A. — ^Power  for  trustees  to  sell  by  public  auction  or  private  contract,  and 
•either  in  lots,  or  entirely,  with  power  to  buy  in  and  rescind  any  contract 
for  sale,  and  to  resell ;  to  lease ;  to  give  receipts ;  and  appoint  new 
trustees.  Also  power  to  invest  and  vary  the  investments,  if  necessary, 
to  make  advancements,  and  the  like :  (see  Alln.  Will.  44  et  seq,,  3rd  edit.) 
But  it  must  be  borne  in  mind  that  the  majority  of  these  powers  are  now 
incident  to  trusts  for  sale  :  (see  22  &  23  Vict.  c.  35 ;  and  23  &  24  Vict. 
<i.  145 ;  and  as  to  instruments  coming  into  operation  after  the  31st 
December,  1881,  see  44  &  45  Vict.  c.  41,  s.  35.) 

Q. — ^Wbere  trustees  are  authorised  to  invest  money  on  real  security, 
and  the  will  contains  a  clause  that  they  shall  not  be  liable  for  the  insuffi- 
'ciency  of  securities,  are  they  bound  to  take  any,  and  what,  precautions 
before  lending  on  mortgage,  and  will  they  in  any,  and  what,  case  be 
responsible  for  taking  a  mortgage  which  proves  deficient  ? 

A, — ^Trustees  are  bound  to  take  all  usual  precautions,  such  as  obtaining 
a  proper  valuation,  &c.  The  clause  in  question  only  protects  them  from 
any  defect  against  which  their  precautions  have  not  succeeded  in  guard- 
ing them :  (see  Stretton  v.  Ashmall,  3  Dr.  10  :  Stewart  v.  Sanderson,  10 
Eq.  26.) 

Q. — ^Securities  passing  by  delivery  are  settled.  Will  the  trustees  be 
held  irresponsible  if  such  securities  be  made  away  with  by  one  of  their 
number  ?     What  course  would  you  recommend  to  insure  their  safety  ? 

A. — All  the  trustees  are  responsible  for  a  breach  of  trust  committed  or 
in  any  way  arising  in  consequence  of  their  own  proceeding  or  negligence, 
but  not  for  one  arising  through  an  act  of  dishonesty  on  the  part  of  one 
of  them  committed  without  the  knowledge  of  the  others,  or  any  negU-. 
gence  on  their  part.  The  securities  had  better  be  deposited  at  a  banker's 
in  a  box,  with  separate  locks,  each  trustee  having  a  key,  so  that  access 
can  only  be  obtained  to  them  by  the  consent  of  all,  as  suggested  in  Cotton 
V.  Eastern  Counties  Railway  Company  (IJ.  &  H.  243.) 

Q. — ^Does  or  not  the  proviso  for  indemnity  and  reimbursement  of 
trustees  in  the  law  of  property  Act,  1859,  dispense  in  practice  with  an 
express  clause  ?  Give  any  explanations. 

A. — A  higb  authority  (Lewin  on  Trusts)  states  that,  since  this  Act,  the 
express  introduction  of  this  proviso  in  deeds  and  wills  may  be  safely  dis- 
pensed with  :  (see  p.  211,  4th  edit.)  And  he  further  states  that  the 
express  proviso  adds  nothing  to  the  trustee's  security  against  the  liabili- 
ties of  bis  office,  and  that  equity  always  infused  such  a  proviso  into  every 
trust  deed :  (/&.) 

Q. — ^Did  or  did  not  the  provisions  of  the  Trustee  Act,  1860,  making  the 
receipts  of  a  trustee  for  money  payable  to  him  in  the  exercise  of  any  trust 
or  power  a  discharge  from  liability  to  see  to  the  application,  in  practice 
supersede  the  necessity  or  expediency  of  any  express  clause  ?  giving  reasons 
or  remarks. 

A, — The  29th  section  of  this  Act  did  away  with  the  necessity  of  insert- 
ing an  express  clause  empowering  trustees  to  give  receipts,  unless  the 
operation  of  the  Act  were  negatived,  for  it  was  not  confined  to  "  purchase 
or  mortgage  moneys"  payable  to  trustees,  as  in  the  Act  of  Lord  St. 
Leonards  of  1859,  sect.  23  :  (see  Langley's  Notes  to  these  Acts.)    But  it 
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was  still  advisable  to  insert  a  receipt  clause,  as  this  was  far  more  easily 
found  than  the  absence  of  the  clause  negativing  the  Act  or  of  the  power  to 
give  receipts ;  but  these  are  now  unnecessary  after  the  Slst  December, 
1881:  (44  &  45  Vict.  41,  s.  36.) 

Q. — A.  devises  real  estate  to  M.  and  N.  in  trust  for  sale,  and  appoints 
X.  and  Y.  his  executors.  Can  the  trustees  make  a  good  title  without  the 
concurrence  of  the  executors  ? 

A, — They  can,  and  even  if  the  real  estate  is  charged  with  debts,  the 
concurrence  of  the  executors  is  now  unnecessary  in  such  a  case. 

Q. — ^What  is  the  leading  case  as  to  the  liability  of  a  purchaser  to 
see  to  the  application  of  the  purchase  money  ?  Ajid  state  the  principle 
there  laid  down,  and  further  whether  it  applies  to  a  sale  of  leaseholds, 
with  your  reason  for  your  reply  to  the  latter  part  of  the  question. 

A. — ^It  is  presumed  that  the  question  applies  to  the  case  of  a  purchaser 
from  a  trustee,  and  if  so,  Elliott  v.  Merrinian  (Bamardiston,  78)  is  generally 
considered  the  leading  case.  Until  the  recent  Acts  of  Parliament  a  pur- 
chaser from  a  trustee  was  bound  to  see  to  the  application  of  the  purchase 
money  unless  it  was  declared  by  the  trust  deed,  either  expressly  or 
impliedly  (as  by  a  charge  of  debts,  a  power  to  vary  securities,  or  the  like), 
that  the  trustee's  receipt  was  to  be  a  good  discharge.  The  rule  was 
exactly  the  same  with  regard  to  leaseholds  unless  the  purchase  was  made, 
not  from  a  mere  trustee,  but  from  an  executor  or  administrator,  who,  being 
the  person  to  administer  the  personal  estate  and  pay  the  debts,  has  always 
a  power  to  give  receipts. 

Q. — ^What  powers  of  investment  are  given  to  trustees  by  statute  ?  Are 
land  mortgage  debentures  authorised  by  statute  as  an  investment  for 
trustees,  and  if  so,  with  what  limitations,  if  any  ? 

A, — ^Unless  forbidden  by  the  trust  instrument  trustees  may  invest  upon 
real  security  in  any  part  of  the  United  Kingdom,  English,  or  Irish  Bank 
Stock,  East  India  Stock,  Exchequer  Bills,  Consols,  Reduced  and  New 
Three  per  Cent.  Annuities,  and  Two  and  a  Half  per  Cent.  Annuities :  (22 
&  23  Vict.  c.  35,  s.  32  ;  23  &  24  Vict.  c.  38,  s.  12.  Order  1st  February, 
1861.) 

Also  upon  the  stocks  of  any  Government  the  interest  of  which  is 
guaranteed  by  this  Government ;  also  Metropolitan  Board  of  Works  Stock ; 
also  where  they  have  power  to  invest  in  Railway  Debentures,  they  may 
invest  in  Debenture  Stock. 

By  28  &  29  Vict.  c.  78,  s.  40,  where  trustees  have  power  to  invest  in 
shares,  &c.,  of  companies  incorporated  by  Act  of  Parliament,  they  may 
invest  in  mortgage  debentures  duly  issued  under  and  in  accordance  with 
the  provision  of  that  Act. 

Q. — ^If  a  trustee  of  a  term  dies  leaving  an  executor,  who  dies  and  leaves 
an  executor,  who  is  the  representative  of  the  trustee ;  and  who  if  the 
executor  dies  intestate  ? 

A, — ^In  the  first  case  the  executor  of  the  trustee's  executor  will  be  the 
trustee's  representative  ;  in  the  second,  a  representative  must  be  appointed 
by  taking  out  administration  de  bonis  non  to  the  goods  of  the  trustee : 
see  Matt.  Exors.  306,  2nd  edit.) 
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Q. — Can  a  trustee  give  a  power  of  attorney  to  another  person  to  act  for 
him  in  the  trust  ?     And  give  a  reason  for  your  answer. 

A, — In  most  matters  connected  with  the  trust  he  cannot  do  so,  for  in 
him  is  reposed  a  personal  trust  and  confidence  to  exercise  his  own  judgment 
and  discretion  ;  and  when  such  is  the  case  the  maxim  Delegatus  non  potest 
delegare  applies  :  (I  Bug.  Pow.  221,  6th  edit ;  see  also  Viney  v.  Chaplin, 
31  L.  T.  Rep.  N.  S.  142.) 

# 

Q. — ^If  lands  are  devised  to  a  trustee,  his  heirs  and  assigns,  upon  trust 
that  he  or  they  sell  the  same,  and  no  power  of  appointing  a  new  trustee 
is  given  by  the  will,  and  the  trustee  by  deed  conveys  the  land  to  A.  in 
order  that  he  may  execute  the  trust,  can  A.,  as  assignee  of  the  trustee, 
do  so  ?  And  if,  instead  of  making  the  conveyance  to  A.,  the  trustee 
has  died  devising  the  trust  estate  to  A.,  could  A.  then  have  executed  the 
trust? 

A» — ^Under  the  conveyance  A.  cannot,  as  assignee,  execute  the  trusts  of 
the  will.  Under  the  devise,  however,  it  was  held  that  he  might  do  so  : 
(Hall  V.  May,  30  L.  T.  Eep.  N.  S.).  In  case  of  death  after  1881,  the 
trust  estate  now  devolves  on  the  personal  representative :  (44  &;  45  Vict, 
c.  41,  8.  30.) 

Q. — A.  mortgages  an  estate  in  fee  simple  to  B.  and  G.  trustees.  The 
deed  is  in  the  usual  form,  with  a  covenant  for  payment.  0.  survives  B., 
and  dies  intestate,  leaving  a  widow  and  only  child,  a  married  woman. 
Tou  have  to  appoint  new  trustees  and  get  the  mortgage  transferred.  Who- 
would  you  make  parties  to  your  transfer,  and  what  would  be  the  character 
of  the  deed  9 

A, — The  widow  or  other  administrator  of  the  deceased  surviving  trustee 
must  convey  the  estate  and  assign  the  debt  to  the  new  trustees  after  their 
appointment,  which  (if  they  cannot  be  appointed  under  the  settlement, 
or  sect.  31  of  44  &  45  Vict.  c.  41)  must  be  done  by  order  of  the  Court  of 
Chancery  obtained  on  petition.  It  is  presumed  that  the  original  mortgage 
did  not  disclose  the  trust,  but  stated  that  the  mortgagees  advanced  the 
money  on  a  joint  account;  the  transfer  should  merely  state  that  the 
debt  now  belonged  to  the  new  trustees,  not  disclosing  the  trust. 

Q. — A  purchases  a  freehold  estate,  B.  and  C,  his  wife's  trustees,  lending 
part  of  the  money.  It  is  desired  to  embrace  in  one  deed  the  mortgage 
and  conveyance.     State  shortly  how  the  estate  should  be  limited. 

A. — The  estate  should  be  limited  unto  and  to  the  use  of  B.  and  C.  (the 
trustees),  their  heirs  and  assigns,  by  the  direction  of  A. ;  with  a  proviso 
for  redemption  by  A.,  and  conveyance  to  him  by  B.  and  C.  on  payment  of 
the  sum  lent,  with  interest  in  the  meantime. 

Q. — ^What  covenants  is  it  usual  for  trustees  to  enter  into  ? 

A. — Trustees  having  no  interest  in  the  property  conveyed,  merely 
covenant  that  they  have  done  no  act  to  incumber :  (Will.  B.  P.  449,  13th 
edit. ;  Bug.  Cone.  V.  463.)  This  covenant  is  now  implied :  see  sect.  7(F), 
44  &  45  Vict.  c.  41. 

Q. — Can  one  of  several  executors,  or  one  of  several  administrators, 
assign  leaseholds  of  his  respective  testator  or  intestate,  or  must  they  all 
concur  ?     State  any  distinction,  if  it  exists,  and  the  reasons  for  it. 

A. — ^An  assignment  of  leaseholds  by  one  of  several  executors  who  prove 
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the  will  is  good,  they  having  a  joint  and  sereral  interest  in  their  testator's 
personal  estate.  As  to  administrators,  it  was  formerly  held  they  most  all 
join  (Jacomb  v.  Harewood,  2  Ves.  265 ;  Burt.  Gomp.  958),  but  it  is  now 
decided  that  an  assignment  by  one  of  several  administrators  is  good: 
{Sneesby  v.  Thome,  I  Jur.  N.  8.  636.) 

Q. — Give  the  heads  of  a  deed  of  assignment  for  carrying  ont  the  sale 
of  leasehold  property  by  the  executor  of  the  lessee. 

A. — ^Date,  parties,  recitals  of  indenture  of  lease,  of  will  of  lessee 
appointing  vendor  executor,  death  of  testator  and  probate  of  his  will. 
Agreement  for  sale,  witnessing  part,  vendor  as  executor  assigns  premises 
oomprised  in  lease  to  purchaser  for  remainder  of  term  (covenant  by  vendor 
against  incumbrances  is  now  implied),  covenant  by  purchaser  to  pay  rent 
and  observe  covenants  in  lease  and  to  indemnify  the  executor  therefrom : 
(Prid.,  9th  edit.  1240.) 

Q. — State  very  shortly  the  ordinary  successive  steps  in  the  adminis- 
tration, without  suit,  by  an  executor  of  the  effects  of  a  solvent  testator. 

A, — 1.  The  executor  must  bury  the  deceased  in  a  manner  suitable  to 
the  estate  he  leaves  behind  him. 

2.  He  must  prove  the  will  of  the  deceased. 

3.  He  must  make  an  inventory  of  all  goods  and  chattels :  (21  Hen.  8, 
c.  6.) 

4.  He  is  to  collect  all  the  goods  and  chattels  so  inventoried,  and  to 
that  end  is  to  bring  actions,  if  necessary,  against  persons  who  withhold 
them. 

5.  He  must  pay  the  debts  of  the  deceased ; 

6.  And  then  the  legacies  (after  paying  the  duty). 

7.  He  must  pass  a  residuary  account,  pay  the  duty,  and  account  for  the 
l)alance  to  the  residuary  legatee,  if  one  is  appointed  by  the  will,  and  if 
none,  he  must  divide  the  same  amongst  the  next  of  kin  :  (2  St.  C,  8th 
edit.  199.) 

Q. — What  change  has  lately  been  made  in  the  law  with  reference  to  an 
assignment  by  the  owner  of  a  chattel  real  to  himself  jointly  with  others  or 
another,  and  how  and  when  was  such  change  made  ? 

^.— The  22  &  23  Vict.  c.  35  (passed  13th  Aug.  1859),  enacts  that  any 
person  shall  have  power  to  assign  personal  property,  including  chattels 
real,  directly  to  himself  and  another  person,  or  persons,  or  corporation, 
by  the  like  means  as  he  might  assign  the  same  to  another:  (sect.  21.) 
Before  this  Act  this  could  not  have  been  done,  but  such  property  must 
have  been  assigned  to  a  third  party,  who  re-assigned  it  to  the  two  (or 
more)  jointly. 

Q. — Why  and  till  when  on  the  appointment  of  new  trustees  were  two 
deeds  necessary  for  transferring  the  personal  estate  from  the  continuing 
trustees  to  the  new  body  of  trustees  ?  Why  was  one  deed  sufficient  in  the 
case  of  freeholds  ? 

A, — In  consequence  of  the  rule  of  law  that  a  man  cannot  convey  to 
himself,  two  deeds  were  necessary  for  transferring  the  personal  estate  till 
13th  of  August,  1859,  when  Lord  St.  Leonards'  Act  (22  &  23  Vict  c  35) 
came  into  operation,  which  provided  that  personal  property  might  be 
assigned  by  a  person  directly  to  himself  and  another.     Before  the  Act  this 
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could  not  be  done,  the  Statute  of  Uses  not  applying  to  personal  estate. 
One  deed  was  snfScient  in  case  of  real  property,  as  the  continuing  trustee 
could  coDvey  such  property  to  a  third  person,  or  to  the  new  trustee  to  the 
use  of  himself  and  the  new  trustee,  and  then  by  virtue  of  the  Statute  of 
Uses  they  had  the  legal  estate  jointly. 

Q. — ^What  is  an  executor  de  son  tort ;  and  in  what  cases  is  a  discharge 
given  by  him  available  against  a  claim  brought  by  the  legal  representa- 
tive? 

A. — ^An  executor  de  son  tort  is  one  of  his  own  wrong :  (see  ante,  p.  55.) 
But  his  lawful  acts  are  good ;  as  where  he  receives  assets  and  gives  a 
discharge,  and  before  action  brought  hands  them  over  to  the  rightful 
executor :  (Wm.  Exors.  194,  197,  3rd  edit. ;  and  see  Hill  v.  Curtis, 
L.  Eep.  1  Eq.  90.) 

Q. — In  the  absence  of  any  express  direction  how  may  an  executor  deal 
with  a  legacy  given  to  a  minor  so  as  to  be  free  from  responsibility  ? 

A, — He  may  do  so  by  first  deducting  the  legacy  duty,  and  then  paying 
the  legacy  into  the  Bank  of  England  with  the  privity  of  the  Paymaster- 
General,  to  be  placed  to  the  account  of  the  infant :  (36  Geo.  3,  c.  52,  s. 
82 ;  87  Geo.  8,  c.  135  ;  35  &  36  Vict.  c.  44.) 

Q. — ^In  case  of  a  charge  by  will  coming  into  operation  since  the  Law  of 
Property  Act,  1859,  of  debts  and  legacies,  who  is  clothed  with  power  to 
raise  money  necessary  for  the  purpose,  and  by  what  means  ? 

A. — ^If  the  whole  estate  or  interest  in  the  property  charged  be  devised, 
the  devisees  in  trust  or  the  survivor  may,  notwithstanding  the  want  of  an 
express  power,  raise  the  money  by  sale  or  mortgage.  But  if  the  whole 
estate  is  not  devised  then  the  executors  have  the  same  power :  (sects.  14, 
16.) 

Q. — ^What  was  the  position,  legal  and  equitable,  of  an  executor  in 
respect  of  residue  undisposed  of  by  the  will  previously  to  the  statute  11 
.  Geo.  4  &  1  WUl.  4,  c.  40 ;  and  what  alteration  did  the  statute  make  ? 

A. — Before  this  statute  the  executor  was  at  law  entitled  to  such  residue ; 
and  in  equity  also,  unless  it  appeared  to  have  been  the  testator's  intension 
to  exclude  him  from  it.  But  equity  seized  hold  of  any  slight  expressions 
of  the  testator  to  constitute  the  executor  a  trustee  for  the  next  of  kin. 
By  the  above  Act  the  executors  are  in  equity  trustees  for  the  next  of  kin 
(if  any),  unless  the  will  shows  a  contrary  intention  :  (St.  Eq.  §  1208,  and 
note.) 

Q. — ^If  A.  dies,  leaving  B.,  0.,  and  D.  his  executors,  and  B.  only  proves 
his  will  and  dies,  leaving  0.  and  D.  him  surviving,  who  will  be  the  legal 
personal  representative  of  A.  ? 

A. — K  power  were  reserved  by  the  court  to  grant  probate  to  0.  and  D., 
they  (or  either  of  them)  are  the  proper  parties  to  prove  the  will  of  A.  and 
become  his  legal  personal  representative.  If,  however,  they  renounced 
probate,  they  cannot  retract  such  renunciation  as  formerly  ;  and  are  treated 
as  not  named  in  the  will,  and  B.'s  executor  represents  A/s  estate,  but  if 
B.  died  intestate  administration  de  bonis  mm  must  be  taken  out  by  some 
person,  who  will  thereby  become  the  legal  personal  representative  of  A. : 
(see  Coote's  Prob.  Prac.  39,  47,  49,  192,  &c.,  6th  edit.) 
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Q. — ^If  the  will  of  A.  is  proved  by  his  two  executors  B.  and  0.,  and  then 
B.  dies  intestate^  and  then  0.  dies  testate,  but  without  naming  executors, 
who  will  be  the  legal  personal  representative  of  A.  ? 

A. — ^A  representative  must  be  constituted  by  taking  out  administra- 
tion de  bonis  non:  (Matt.  Exors.  306,  2nd  edit.  ;  Dodd  &  Brook,  Pro. 
Pr.  432.) 

Q. — If  real  estate  be  devised  to  a  trustee  who  is  unwUling  to  act,  and 
who  has  not  acted,  what  is  the  usual  and  proper  course  to  be  taken  by 
him? 

A, — To  execute  a  deed  of  disclaimer.  However,  a  deed  was  not 
essential,  except  in  the  case  of  a  married  woman,  but  it  affords  more 
satisfactory  evidence :  (Hayes  &  Jarm.  Cone.  Wills,  453,  454,  6th  edit) 
If  the  trustee  be  also  appointed  executor,  he  should  renounce  probate  and 
trusts  of  the  will  in  the  form  required  by  the  Probate  Court,  and  enter 
the  disclaimer  on  the  records  of  the  court :  (Coote's  Prob.  Pr.  192,  6th 
edit.) 

Q. — ^A.  (a  trustee  of  real  estate  for  B.)  purchases  the  estate  from  B. 
soon  after  he  attains  twenty-one  ;  can  A.  mskke  such  a  title  as  a  purchaser 
from  him  is  bound  to  accept,  and  if  the  purchaser  does  accept  the  title, 
does  he  incur  any,  and  what,  liabilities  to  B.  ? 

A, — The  sale  to  A.  may  be  avoided  by  B.  without  showing  any  fraud 
on  A.'s  part,  for  a  trustee  is  not  allowed  by  equity  to  purchase  the  trust 
estate,  and  cannot,  therefore,  compel  a  purchaser  to  take  the  title,  but 
should  he  do  so  with  notice  of  the  trust,  he  stands  in  no  better  position 
than  the  trustee :  (see  St.  Eq.  §  322,  &c. ;  Fox  v.  Mackreth,  1  L.  C.  Eq. 
92,  2nd  edit.) 

Q. — ^What  are  assets  ? 

A. — Assets  in  the  modem  acceptation  of  the  term  mean  all  the  pro- 
perty of  a  deceased  person,  both  real  and  personal,  which  can  be  niade 
available  for  the  payment  of  his  debts  and  legacies ;  assets  are  real  or 
personal,  and  as  to  distribution,  legal  or  equitable  :  (see  Matt.  Exors.  264, 
2nd  edit. ;  8m.  Man.  sec.  469.) 

Q. — ^If  a  man  die  seised  of  lands,  are  they  liable  as  against  his  devisee 
or  heir-at-law  for  the  payment  of  his  debts  of  both  kinds,  or  either  and 
which  ? 

A, — All  estates  in  fee  simple  which  the  owner  has  not  by  his  wUl 
charged  with  or  devised  subject  to  the  pajrment  of  his  debts,  are  now 
liable  to  be  administered  in  equity  against  the  heir  or  devisee  for  the  pay- 
ment of  all  the  just  debts  of  the  deceased  owner,  as  well  debts  on  simple 
contract  as  on  specialty  :  (3  &;  4  Will.  4,  c.  104.) 

Q. — The  stat.  3  &  4  Will.  4,  c.  104,  renders  freehold  and  copyhold 
estates  liable  to  the  payment  of  specialty  and  simple  contract  debts. 
Under  the  statute  are  these  legal  or  equitable  assets ;  and  is  there  any 
class  of  creditors  entitled  to  be  paid  their  debts  before  others  ? 

A, — Estates  rendered  liable  for  the  payment  of  debts  by  the  3  &  4 
Will.  4,  c.  104,  are  equitable  assets.  However,  all  creditors  by  special 
contract,  in  which  the  heirs  are  bounds  were  formerly  to  be  paid  the  full 
amount  of  the  debts  due  to  them  before  any  of  the  creditors  by  simple 
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contract,  or  by  specialty  in  which  the  heir  is  not  bound,  were  to  be  paid 
any  part  of  their  demands  :  (see  Will.  B.  P.  80,  13th  edit.)  But  this  pre- 
ference is  now  taken  away  by  the  32  &  33  Vict.  c.  46. 

Q. — ^A  testator  charges  all  his  estate  with  the  payment  of  his  debts  ; 
are  creditors  by  simple  contract,  by  such  will,  on  a  level  with  specialty 
creditors  holding  security  where  the  heirs  are  bound  ? 

A. — Yes ;  by  this  charge  the  preference  given  by  the  3  &  4  Will.  4, 
c.  104,  to  creditors  by  specialty  in  which  the  heirs  were  bound,  was  taken 
away,  and  all  creditors  placed  on  an  equality :  (Will.  B.  P.  80, 13th  edit.), 
even  before  the  32  &  33  Vict.  c.  46.) 

Q. — ^What  are  dilapidations  as  between  the  representatives  of  a  deceased 
incumbent  and  his  successor,  and  do  they  extend  to  land  as  well  as 
buildings  ?  And  what  are  the  liabilities  of  the  representatives  to  the 
successor  ? 

A. — ^Dilapidation  is  the  pulling  down  or  destrojdng  the  houses  of  a 
living,  or  suffering  them  to  run  to  waste,  or  committing  waste  upon  the 
inheritance  of  the  church,  &c.  The  incumbent  is  bound  to  maintain  the 
parsonage  and  buildings  and  the  chancel  of  the  church  in  good  repair,  but 
not  to  maintain  anything  in  the  nature  of  ornament.  The  incumbent  is 
not  bound  to  cultivate  the  glebe  lands  in  a  husbandHke  manner,  but  if  he 
commits  any  act  -of  waste,  such  as  could  not  be  committed  by  a  tenant  for 
life,  his  representatives  will  be  liable  to  an  action  for  dilapidations.  By 
34  &  35  Vict.  c.  43  (Ecclesiastical  Dilapidations  Act,  1871),  dilapidations 
are  a  debt  recoverable  from  the  late  incumbent  or  his  representatives, 
which  the  new  incumbent  must  pay  over  to  the  Governors  of  Queen  Anne's 
Bounty,  who  expend  it  on  the  works  according  to  the  certificate  of  the 
surveyor  of  dilapidations :  (Will.  P.  P.  78,  10th  edit.) 

Q. — ^What  mines  on  glebe  land  can  be  worked  by  a  parson  for  his  own 
benefit  ?  and  how  can  the  same  be  demised  for  a  term  beyond  his  life,  and 
with  what  consent  and  to  whom  must  rent  and  royalties  be  reserved  ? 

A. — He  may  work  open  mines,  but  may  not  open  new  ones  without  the 
consent  of  the  patron  and  ordinary :  (Addison  on  Torts,  232,  3rd  edit.) 

By  the  5  &  6  Vict.  c.  108,  and  subsequent  Acts,  the  mines  may  be 
demised  for  any  term  not  exceeding  sixty  years,  with  the  consent  of  the 
patron  and  the  Ecclesiastical  Oommissioners,  but  no  premium  must  be 
taken.  Not  more  than  three-fourths  nor  less  than  one-half  of  the  rent  is 
payable  to  the  commissioners,  and  the  rest  to  the  incumbent :  (Wood. 
L.  &  T.  26,  27,  30,  10th  edit.) 


OUTSTANDING  TEBMS.— MEBGEB. 

Question. — ^What  is  an  attendant  term,  and  what  was  the  advantage 
proposed  by  the  assignment  of  it  ? 

Anstoer, — ^A  term  was  said  to  be  attendant  when  vested  in  some  trustee 
in  trust  for  the  owner  of  the  inheritance  out  of  which  it  had  been  raised. 
The  advantage  gained  by  an  assignment  of  it  was  that  it,  although 
.satisfied,  protected  a  bond  fide  purchaser  of  the  inheritance  for  value  and 
without  notice,  from  incumbrances   created  by  the  vendor,  after   the 
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creation  of  the  term   and  before   the   sale   of   the  inheritance  to  th^ 
purchaser :  (1  St.  0.  377,  8th  edit.) 

Q. — ^What  is  the  present  law  as  to  satisfied  terms ;  and  what  do  you 
consider  the  proper  practice  as  to  assigning  them  or  not,  and  why  ? 

A. — By  the  8  &  9  Vict.  c.  112,  all  satisfied  terms  which  were  attendant 
on  the  inheritance  on  the  8l6t  December,  1845,  were  on  that  day  to 
cease ;  bnt  if  attendant  by  express  declaration  they  are  to  continue  the 
same  protection  against  incumbrances  as  if  they  subsisted :  (sect.  1.)  And 
all  terms  becoming  satisfied  after  31st  December,  1845,  and  attendant 
upon  the  inheritance,  are  to  cease :  (sect.  2.) 

The  protection  given  by  the  first  section  is  a  limited  protection,  for  it 
only  protects  purchasers  who  took  the  assignment  before  the  3l8t  Decem- 
ber, 1845  :  (Sug.  B.  P.  Btats.  288.)  This  puts  an  end  to  the  assignment 
of  satisfied  terms  as  a  protection  to  a  person  who  became  such  after  this 
Act :  and  there  appears  to  be  no  foundation  for  the  notion  that  any  such 
term  can  now  be  kept  on  foot  as  an  attendant  term  by  assignment :  (Sug. 
Cone.  V.  373,  483.) 

Q. — Did  the  term  ever,  and  when,  become  attendant  upon  the  inheri- 
tance without  an  actual  assignment  to  attend  ? 

.  A, — If  the  term  were  neither  surrendered  nor  assigned  to  a  trustee  to 
attend  the  inheritance,  it  was  still  considered  attendant  on  the  inheritance 
by  construction  of  law,  for  the  benefit  of  all  persons  interested  in  the 
inheritance  according  to  their  respective  titles  and  estates  :  (Will.  B.  P. 
417,  13th  edit.) 

Q. — ^Was  there  any,  and  whait,  advantage  to  a  purchaser  in  taking  an 
actual  assignment  of  outstanding  terms  to  trustees  for  the  purchaser  in 
trust  to  attend  the  inheritance  over  a  general  declaration  that  all  persons 
in  whom  outstanding  terms  were  vested  should  stand  possessed  of  them  in 
trust  for  the  purchaser  ? 

A. — ^There  was  great  advantage  in  taking  an  actual  assignment  of  a 
term  over  a  mere  declaration  of  trust,  as  the  latter  would  have  afforded 
no  protection  whatever  against  a  subsequent  purchaser,  without  notice,  for 
valuable  consideration,  who  had  obtained  an  assignment  of  the  f^xm  :  (see 
1  Hughes'  Pract.  Sales,  558,  2nd  edit.) 

Q. — ^If  an  outstanding  term  had  never  been  assigned  to  attend  the 
inheritance,  at  whose  expense  was  such  assignment  made  ? 

A, — The  practice  was  for  the  vendor  to  be  at  the  expense  of  deducing 
the  title  to  the  term,  and  the  purchaser  to  defray  the  expenses  of  the 
assignment :  (2  Hughes'  Pract.  Sales,  233,  2nd  edit.) 

Q. — ^What  is  meant  by  the  merger  of  a  term  of  years  ? 

A, — ^Where  a  person  is  possessed  of  a  term  of  years,  and  afterwards 
becomes  possessed  of  the  freehold,  whether  in  fee,  in  tail,  or  for  life,  if 
both  estates  are  in  the  same  right,  and  no  other  estate  intervene,  the  term 
will  become  swallowed  up  in  the  freehold  or  (as  it  is  technically  termed) 
merged  in  it :  (Will.  B.  P.  414,  13th  edit. ;  et  arUe,  p.  205.)  (a) 

(a)  By  the  1878  Act,  c.  66, 8.  25,  snb-s.  4 :  There  will  be  no  merger  by  operBlaoD 
of  law  only  in  the  fntnre,  if  the  beneficial  interest  is  not  merged  in  equity. 
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Q. — ^What  is  the  difference  between  merger,  suspension,  and  extingnish- 
ment  ? 

A. — ^Merger  is  defined  in  the  preceding  answer;  suspension  is  the 
partial  extinguishment  of  the  interest  for  a  time  ;  while  extinguishment 
is  the  destruction  of  a  collateral  thing  in  the  subject  out  of  which  it  is 
derived  :  (Whart.  Law  Lex.  605,  606,  4th  edit.) 

Q. — ^An  estate  is  granted  to  A.  for  1000  years,  subject  thereto  to  B.  for 
life,  remainder  to  0.  in  tail,  with  reversion  to  D.  in  fee.  To  whom  should 
the  term  be  surrendered  for  the  purpose  of  merging  it  ? 

A, — The  term  must  be  surrendered  to  B.,  the  tenant  for  life,  his  being 
the  next  succeeding  estate  of  freehold :  (see  Will.  B.  P.  414,  13th  edit. ; 
Burt.  Oomp.  896  et  seq.) 

Q. — ^A.,  seised  in  fee,  demises  to  B.  for  a  term  in  mortgage ;  A.  then 
mortgi^es  the  equity  of  redemption  to  G.  in  fee ;  A.  next  pays  off  B.'s 
mortgage,  and  desires  to  merge  B.'s  term ;  how  is  this  to  be  effected  ? 

A. — Since  the  8  &  9  Vict.  c.  112,  a  deed  of  surrender  is  not  absolutely 
necessary  to  merge  the  term ;  an  acknowledgment  of  the  receipt  of  the 
money  signed  by  the  mortgagee  (usually  indorsed  on  the  mortgage-deed) 
is  sufficient :  (Hughes'  Gonv.  443.) 

Q, — ^Will  a  term  under  any  circumstances  merge  in  a  term  of  shorter 
duration  ? 

A. — ^Yes,  a  term  of  years  will  merge  in  the  immediate  reversion  for 
years  even  when  the  term  in  reversion  is  of  shorter  duration  than  the 
term  on  which  it  is  expectant.  For  merger  is  not  confined  to  cases  where 
one  of  the  coinciding  estates  is  greater  than  the  other  in  point  of  quantity 
of  interest:  (1  St.  0.  314,  8th  edit.;  Burt.  Oomp.  899.) 

Q. — ^A.  has  a  lease  for  thirty  years,  and  the  same  lessor  makes  another 
lease  of  the  same  property  to  B.  for  sixty  years ;  the  lessor  afterwards 
seUs  and  conveys  the  freehold  to  G.,  and  it  becomes  necessary  to  merge 
the  thirty  years'  term ;  how  is  this  to  be  effected  ? 

A, — If  the  terms  are  common  law  terms,  the  latter  would  only  be  an 
interesse  termini^  and  would  not  prevent  a  surrender  to  the  freeholder : 
(Burt.  Oomp.  907.)  A.  might,  therefore,  surrender  his  term  to  G.,  then 
B.'8  term  (being  to  conamence  on  the  determination  of  A.'s  estate)  would 
come  into  possession,  and  there  would  be  an  effectual  merger  of  A.'s  term. 
However,  if  A.  attorns  to  B.,  it  seems  the  surrender  may  be  made  to  him : 
(Edwards  v.  Wickwar,  L.  Bep.  1  Eq.  403.) 

Q. — ^If  a  tenant  for  years  dies,  having  appointed  the  person  who  is 
seised  of  the  immediate  freehold  to  be  his  executor,  will  the  term  merge 
or  not  ?     Give  a  reason  for  your  answer. 

A. — ^The  term  will  not  merge,  for  the  executor  is  recognised  by  the  law 
as  usually  holding  only  for  the  benefit  of  creditors  and  legatees,  that  is, 
en  autre  droit:  (1  St.  G.  314,  8th  edit.,  et  supra.) 

Q. — ^When  terms  of  years  are  created  by  settlement,  what  are  the 
events  usually  expressed  in  the  proviso  for  cesser  of  such  terms  ? 

A. — ^By  inserting  in  the  deed  by  which  the  term  is  created  a  proviso 
that  it  sluJl  cease  not  only  at  its  expiration  by  lapse  of  time,  but  also  in 
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the  event  of  the  purposes  for  which  it  is  created  being  folly  performed 
and  satisfied,  or  becoming  nnnecessary,  or  incapable  of  taking  effect: 
(Will.  B.  P.  413,  13th  edit.) 


BONDS,  &o. 

Question, — In  preparing  a  bond  from  two  persons,  what  should  be 
attended  to  in  the  form  of  it  to  make  it  effectual  against  both  or  either ; 
and,  supposing  one  of  the  obligors  to  be  merely  a  guarantee  for  the 
other,  what  should  such  a  guarantee  require  for  his  security  from  his 
co-obligor? 

Answer, — In  the  first  case  the  bond  should  be  made  joint  and  several, 
and,  in  the  second,  the  guarantee  should  require  from  his  co-obligor  a 
counter-bond  (Will.  P.  P.  341  et  seq,,  10th  edit.)  or  warrant  of  attorney. 

Q. — Suppose  there  are  two  partners,  and  they  give  thjBir  joint  bond  for 
payment  of  money  to  W.,  and  one  of  such  partners  dies  ;  what  extent  of 
remedy  has  the  obligee  against  the  surviving  partner,  and  against  the 
representative  of  the  deceased  partner  ? 

A. — ^At  law  only  the  surviving  partner  could  be  sued;  in  equity  the 
representative  of  the  deceased  partner  might  be  sued  also  (see  WilL  P.  P. 
851,  10th  edit.) ;  both  can  now  be  sued. 

Q. — ^What  is  the  meaning  of  a  "  joint  and  several  liability  ?  '*  Give  the 
form  of  a  joint  and  several  covenant  by  three  covenantors.  How  would 
the  release  of  one  of  these  affect  the  others  ? 

A, — ^In  a  joint  and  several  liability,  the  covenantors  are  liable  both 
collectively  and  individually.  The  following  is  a  form  of  covenant: — 
''And  the  said  (covenantors)  do  hereby,  for  themselves,  their  heirs, 
executors  and  administrators,  jointly,  and  each  of  them  doth  hereby,  for 
himself,  his  heirs,  executors  and  administrators,  severally  covenant,  &c" 
The  release  of  one  of  these  covenantors  would  discharge  the  others, 
although  the  liability  is  several  as  well  as  joint. 

Q. — A.  and  B.,  not  partners,  are  to  give  their  bond  to  0.  for  the  pay- 
ment of  a  certain  sum  of  money ;  how  is  the  obligation  to  be  made,  so 
that  in  case  B.  should  die  and  leave  A.  surviving,  0.  may  have  a  legal 
claim  upon  B.'s  representatives? 

A. — ^Make  the  bond  joint  and  several. 

Q. — What  is  a  chose  in  action,  and  to  what  description  of  property  is  it 
applied  ? 

A, — A  chose  in  action  is  a  phrase  which  is  sometimes  used  to  signify  a 
right  of  bringing  an  action,  and  at  others  the  thing  itself  which  forxns 
the  subject-matter  of  the  right,  or  with  regard  to  which  that  right  is 
exercised ;  but  it  more  properly  includes  the  idea  of  the  thing  itself,  and 
the  right  of  action  as  annexed  to  it.  The  description  is  appHed  to  debts, 
as  money  due  on  bonds :  (see  Holth.  L.  D.  2nd  edit. ;  2  St.  0.  10,  44, 
8th  edit.) 

Q. — Can  a  chose  in  action  be  legally  assigned,  or  by  what  mode  is  the 
transfer  of  snoh  property  effected  ? 
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A. — ^A  chose  in  action  coald  not  (with  the  exception  of  bills  and  notes 
and  bail  bonds)  be  assigned  at  law  ;  but  such  assignments  were  recognised 
in  equity.  The  form  of  assigning  a  chose  in  action  at  law  was  in  the 
nature  of  a  declaration  of  trust,  and  a  power  to  the  assignee  to  use  the 
name  of  the  assignor  in  order  to  recover  the  possession.  No  such  power 
was  required  in  equity,  as  choses  in  action  were  there  assignable :  (2  St.  0. 
44,  8th  edit. ;  St.  Eq.  §§  1040,  1057a ;  JRow  v.  Dawson,  2  L.  0.  Eq.  612, 
2nd  edit.)  And  now  (by  18  &  19  Vict.  c.  Ill)  the  indorsee  of  a  bill  of 
lading  and  (by  the  30  &  31  Vict.  c.  144)  assignees  of  life  poHcies,  and  (by 
31  &  32  Vict.  c.  86)  assignees  of  marine  policies,  may  sue  thereon  in  their 
own  names :  (ante,  p.  17.)  By  the  1873  Act,  s.  25,  sub-s.  6,  they  are 
assignable  at  law  if  absolutely  assigned  in  writing  and  notice  given  to  the 
-debtor. 

Q. — How  can  the  right  to  a  sum  of  money  owing  be  transferred  by 
the  creditor  to  a  third  party  ?  And  what  are  the  forms  attending  such 
transfer,  and  what  precautions  are  to  be  taken  by  the  purchaser  to  guard 
his  title  on  the  transfer  being  completed,  as  distinguished  from  a  transfer 
of  an  estate  in  land  ? 

A, — By  assignment  in  writing  the  power  of  attorney  will  no  longer  be 
necessary,  but  to  perfect  his  title  the  assignee  should  immediately  give 
notice  in  writing  to  the  debtor  to  comply  with  36  &  37  Vict.  c.  66,  s.  25, 
sub-s.  6,  and  in  order  to  prevent  any  subsequent  assignee  without  notice 
doing  so,  and  thus  gaining  priority,  or  to  prevent  payment  of  the  debt 
to  the  assignor,  or  the  debt  passing  to  the  trustees  of  the  assignor  in  case 
of  his  banSmiptcy  if  a  trader  :  (see  St.  0.  ubi  sup, ;  Sm.  Man.  sect.  436.) 


OOPYEIGHT. 

Question, — ^What  is  the  duration  of  the  copyright  in  a  book  ? 

Answer. — Copyright  endures  for  the  life  of  the  author,  and  for  seven 
years  after  his  death ;  laut  if  the  term  of  seven  years  expires  before  the  end 
of  forty-two  years  from  the  first  publication,  it  endures  for  such  period  of 
forty -two  years;  also  if  the  book  is  published  after  the  death,  the 
copjTight  endures  for  forty-two  years  from  such  publication :  (5  &  6  Vict. 
c.  45,  s.  3.) 

Q, — ^What  is  the  law  as  to  the  copjrright  of  an  article  published  in 
an  encyclopaedia,  when  such  article  has  been  composed  on  the  terms 
that  the  copyright  shall  belong  to  the  proprietor  of  the  work  and  shall  be 
paid  for  by  him,  and  the  author  reserves  no  rights  ? 

A. — The  copyright  will  belong  to  the  proprietor  of  the  work  for 
the  same  term  as  is  given  by  the  Act  to  authors  of  books,  and  after  the 
term  of  twenty-eight  years  from  the  first  publication  of  such  article  the 
right  of  publishing  the  same  in  a  separate  form  will  revert  to  the  author 
for  the  remainder  of  the  term  given  by  the  Act,  and  during  such  term  of 
twenty-eight  years  the  proprietors  must  not  publish  any  such  article 
separately  without  previously  obtaining  the  consent  of  the  author  or  his 
assigns :  (5  &  6  Vict.  c.  45,  s.  18.) 
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CONVEYANCING  STATUTES  CITED. 


20  Hen.  3,  o.  4,  Statute  of  Merton       

7  Edw.  1,  Mortniain       ...         ...        ...         ...        ... 

13  Edw.  1,  e.  If  De  Donis         

,f         c.  32,  Mortmain 
18  Edw.  1,  0.  1,  Quia  Emptorea  

21  Hen.  8,  c.  6,  Executor  

27  Hen.  8,  c.  10,  Statute  of  Uses        

„         c.  16,  Statute  of  Enrolmenta         

82  Hen.  8,  c.  1,  Wills     ...        ...        ...        ...        •.. 

„         c.  2,  Statute  of  Limitations  

„         c.  34,  E^try  on  Forfeiture 

13  EUz.  c.  5,  Voluntary  Dispositions 

„       c.  20,  Benefices  ...        •••        ...        ... 

27  Eliz.  0.  4,  Voluntary  Dispositions 

22  &  23  Car.  2,  o.  10,  Statute  of  DistributionB 
29  Oar.  2,  c.  3,  Statute  of  Frauds        242 

1  Jac.  2,  0.  17,  Statute  of  Distributions         

2  &  3  Anne,  c.  4,  Registration  of  Deeds         

4  &  5  Anne,  o.  16,  Attornment  

5  Anne,  c.  18,  Registration  of  Deeds 

6  Anne,  c.  35,  Registration  of  Deeds 

7  Anne,  c.  20,  Registration  of  Deeds 

12  Anne,  c.  16,  Procuration  Money     

4  Geo.  2,  o.  28,  Landlord  and  Tenant 
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EQUITY,  (a) 

Ik  Mattbbs  as  Administebed  under  the  usual  Jubisdiction  of  the 
Chancsbt  Division  of  the  High  Coubt  of  Justice. 


GENEBAL   NATUEE    AND    OBJECTS    OP   EQUITY 

JUBISPBUDENCE. 

Question. — ^How  might  "Equity  "  be  defined  ? 

Answer, — Equity  might  be  defined  to  be  a  portion  of  justice,  or  natural 
equity,  not  embodied  in  legislative  enactments  or  in  the  rules  of  the  com- 
mon law,  yet  modified  with  a  due  regard  thereto,  and  administered  where 
the  courts  of  law  could  not,  or  originally  did  not,  clearly  afiPord  any  or 
adequate  relief,  at  least  not  without  circuity  of  action  or  multiplicity  of 
suits,  or  where  they  could  not  do  complete  justice  between  the  parties 
interested :  (8m.  Man.  sects.  1-19.) 

Q. — ^Explain  the  origin  of  equity. 

^.^The  origin  of  equity  is  involred  in  some  obscurity,  but  there  seems 
little  doubt  that  the  Oourt  of  Ohanceiy  was  called  into  existence  to 
supply  the  defects  of  the  common  law,  and  to  give  relief  where  the 
common  law  did  not  or  could  not ;  the  application  for  relief  being  made 
to  the  King  in  council,  or  to  the  King  himself,  and  latterly  to  the  Lord 
Ohanoellor,  as  keeper  of  the  King's  (or  Queen's)  conscience  :  (see  Haynes' 
Outl.  Eq.  12,  43,  45  ;  Hallam's  Const.  Hist.  Eng.  344,  &c.,  9th  edit. 
voL  1.) 

Q. — State  the  distinction  between  law  and  equity. 

A, — It  principally  consisted  in  the  difference  of  the  subjects  oyer  which 
they  exercised  jurisdiction,  in  the  kind  of  relief  they  administered^  and 
their  mode  of  proceeding :  (3  St.  C.  467,  8th  edit.)  (b) 

Q. — ^Was  there  any,  and  what,  difference  between  the  general  principles 
by  which  a  court  of  equity  was  guided  and  those  of  a  court  of  law  ? 

(a)  All  DiTisioiiB  of  the  High  Court  are  now  to  adminiBter  equity  (1878  Act,  b.  24), 
and  where  there  is  any  conflict  between  the  rales  of  law  and  equity  the  latter  are  to 
pTOTail :  {lb,  B.  25,  enb-B.  11.) 

(6)  For,  as  to  the  first  distinction,  conrts  of  law  adjudicated  in  ran  upon  titles  com- 
^ted  by  actual  conyeyance,  and  ruled  accordingly;  but  courts  of  equity  adjudicated 
tfi  personam.  As  to  the  second,  courts  of  equity  decreed  the  specific  performance  of 
mere  executory  contracts,  Ac  ;  but  law,  sTen  as  altered  (see  Benson  y.  PauU,  27  L.  T. 
Rep.  78),  woi:dd  only  award  damages  for  the  non-performance:  (see  Hallilay's 
Articled  Clerk's  Handbook,  87  et  seq^  As  to  the  third  distinction,  they  differed  in 
the  mode  of  bringing  the  point  for  decision  te  issue,  and,  to  a  great  extent,  in  their 
node  of  {voof* 
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A, — It  was  a  popular  miistake  that  an  equity  judge  decided  according 
to  an  unbounded  discretion,  without  any  regard  to  strict  rules.  But  there 
were  certain  principles  upon  which  courts  of  equity  acted,  which  were 
very  well  settled.  The  cases  which  occurred  were  yarious,  but  they  were 
decided  on  fixed  principles.  Courts  of  equity  had,  in  this  respect,  no  more 
discretionary  power  than  courts  of  law  :  (8t.  Eq.  §§  18,  19,  20.) 

Q. — ^From  whence  were^he  principles  of  equity  as  administered  by  our 
Oourts  of  Chancery  derived,  and  how  did  they  find  their  way  here  so  as  to 
run  together  and  to  control  the  common  law  in  the  administration  of 
justice  ? 

A. — ^From  the  Boman  civil  law,  they  found  their  way  here  through  the 
ecclesiastics  who  formed  the  principal  educated  class  of  the  period,  and 
were  adopted  by  the  Chancellors  (who  were  invariably  ecclesiastics  till 
Henry  VIII. 's  reign)  in  exercising  their  jurisdiction  :  (see  Qoldsmith's 
Equity,  part  I.) 

Q. — In  what  respects  did  their  introduction  control  the  conunon  law  f 
Did  the  judges  ceases  to  administer  law  as  before  with  all  its  defects  and 
shortcomings  ?  and  did  they  yield  a  willing  obedience  to  what  was  then 
considered  to  be  an  usurped  power  ?  Was  there  not  a  sharp  and  long- 
protracted  struggle  for  supremacy  between  the  '*  two  systems,'*  and  in 
what  reign  did  it  cease  and  what  was  the  result  ? 

A, — The  Court  of  Chancery  mitigated  the  rigours  of  the  common  law 
and  supplied  its  defects,  and  gave  relief  where  it  did  not  or  could  not 
The  conmion  law  judges  did  not  cease  to  administer  law  as  before,  or  give 
a  willing  obedience,  and  the  struggle  did  not  cease  until  1616,  when 
James  L,  after  a  long  conflict  between  Lord  Coke  and  Lord  EUesmere, 
directed  that  the  Court  of  Equity  had  power  to  set  aside  a  judgment 
obtained  by  fraud  at  conmion  law  :  (see  1  Hallam's  Const.  Hist.  346,  9th 
edit.) 

Q. — ^How  happened  it  that,  instead  of  following  the  example  at  Borne 
in  a  similar  case,  when  the  law  of  the  Twelve  Tables  became  interwoven 
with  and  absorbed  by  the  Pretorian  edicts,  together  forming  one  system  of 
law,  our  Courts  of  Equity  continued  to  sit  in  distinct  courts,  admuuBtering 
justice  separately  from  the  common  law  courts,  and  how  have  the  two 
systems  been  amalgamated  ? 

A. — This  resulted  from  the  attachment  of  the  nation  to  the  old  common 
law  of  the  realm,  but  equity  gradually  grew  in  importance  and  its  advan- 
tages were  generally  recognised.  The  antagonism  of  the  two  courts 
naturally  prevented  any  fusion.  The  Judicature  Act,  1873  (36^37  Vict 
c.  66),  amended  by  that  of  1875  (38  &  39  Vict.  c.  77),  has  now  fused 
both  courts,  and  enacted  a  similarity  of  forms  and  procedure,  and  mode 
of  taking  evidence,  but  the  Chancery  and  Conmion  Law  divisions  are  kept 
distinct,  and  a  great  deal  of  the  exclusive  jurisdiction  is  preserved,  but  in 
case  of  conflict  between  the  rules  of  law  and  equity  those  of  the  latter 
are  to  prevail 

Q. — ^Before  the  jurisdiction  of  the  court  was  settled,  what  were  the 
limits  placed  to  its  power  ?  Mention  some  of  the  cases  from  the  Year 
Books  in  which  its  interposition  was  applied  for,  by  way  of  illustration. 
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A, — ^Before  the  jurisdiction  of  the  court  was  settled,  its  limits  in 
administering  relief  were  almost  according  to  the  conscience  of  the 
Chancellor,  as  was  remarked  by  Belden.  The  cases  that  occurred  at  this 
time  were  for  assaults  and  trespasses,  and  a  variety  of  outrages  which 
were  cognisable  at  common  law,  but  for  which  the  party  complaining  was 
unable  to  obtain  redress  in  consequence  of  the  maintenance  and  protection 
afforded  to  his  adversary  by  some  powerful  baron  or  by  the  sheriff,  or  by 
some  officer  of  the  county  in  which  they  occurred :  (Galend.  Gh.  of  Eliz. ; 
and  see  Year  Book,  4  Hen.  7.)  (a) 

Q. — ^How  did  it  happen  that  equity  became  administered  separately  upon 
principles  and  rules,  some  of  which  conflicted  with  those  of  the  common 
law  ?     And  what  does  the  word  equity  in  legal  phrase  import  ? 

A. — It  was  found  from  time  to  time  that  the  rules  of  the  common  law 
were  too  harsh  or  strict,  and  they  were  consequently  modified  by  equity, 
and  made  more  in  accordance  with  natural  or  real  justice.  Equity  was 
thus  said  to  "temper  the  harshness  of  the  common  law."  "Equity''  is 
defined  ante,  p.  407  :  (Sm.  Man.  sect.  2,  &c.) 

Q. — ^Who  were  the  distinguished  Ohancellors  who  subsequently  reduced 
the  system  into  order,  and  to  whom  above  all  is  the  greatest  share  of  merit 
ascribed  in  this  respect  ? 

A, — These  Chancellors  were :  Lord  Bacon,  who,  by  his  celebrated 
ordinances  for  the  regulation  of  Chancery,  gave  a  systematical  character 
to  the  business  of  the  court.  Then  followed  Sir  H.  Finch  (afterwards 
Earl  of  Nottingham),  who,  during  the  nine  years  he  presided  in  the  court, 
built  up  a  system  of  jurisprudence  and  jurisdiction  upon  wide  and  rational 
foundations,  which  served  as  a  model  for  succeeding  judges,  and  gave  a 
new  chai*aoter  to  the  court ;  hence  he  has  been  styled  "  the  father  of 
equity."  Lord  Hardwicke  was  the  next  Chancellor  who  completed 
the  structure  begun  and  planned  by  Lord  Nottingham  :  (see  St.  Eq. 
S§  51,  52.) 

Q. — ^What  was  the  rule  of  interpreting  the  statute  law  in  equity  ?  and 
did  it  differ  from  that  of  common  law?  (b) 

A. — ^There  was  not  a  single  rule  of  interpreting  laws,  whether  equitably 
or  strictly,  that  was  not  equally  used  by  the  judges  in  the  courts  both  of 
law  and  equity.  True,  a  case  was  sometimes  said  to  fall  within  the  equity, 
or,  at  others,  to  be  out  of  the  equity,  of  an  Act  of  Parliament.  But  here, 
by  equity  was  meant  nothing  but  the  sound  interpretation  of  the  law. 
Each  endeavoured  to  fix  and  adopt  the  true  sense  of  the  law  in  question ; 
neither  could  enlarge,  diminish,  or  alter  that  sense  in  a  single  tittle  : 
<2  St.  0.  70,  8th  edit. ;  St.  Eq.  §  15.) 

Q. — ^What  were  the  peculiar  objects  of  jurisdiction  of  courts  of  equity  ? 
Give  exempli  gratid  instances  under  each  head,  (c) 

A. — They  were  said  to  be  the  following :  (1)  accident,  as  where  public 


(a)  We  have  no  donbt  the  queation  is  taken  from  Haynes*  Oatlinea  of  Equity,  to 
which  the  student  is  referred. 

(b)  Also  put  in  this  form  :  With  what  latitude  did  equity  construe  statute  law  ? 
(e)   The  following  question  is  answered  in  the  above  chapter  :  Give  a  short  outline 

of  the  peculiar  powers  and  duties  of  a  court  of  equity. 
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stock  directed  by  will  to  be  set  apart  to  answer  an  annuity  was  reduced 
by  Act  of  Parliament,  equity  would  interfere  by  decreeing  the  deficiency 
to  be  made  up  against  tbe  residuary  legatees,  on  tbe  ground  of  accident  ; 
{2)fraudf  as  where  a  trustee  committed  a  breach  of  trust ;  and  (3)  trusts, 
as  where  a  use  was  engrafted  on  a  use  which  the  Statute  of  Uses  could 
not  operate  upon,  but  was  a  mere  benefit  or  trust  in  equity :  (Sm.  Man* 
sect  &i  et  aeq,) 

Q. — ^What  are  the  three  principal  cases  in  which  the  Oourt  of  Ghanoeiy 
granted  relief,  as  stated  by  Lord  Ooke  ? 

A, — They  were  "  covin,  accident,  and  breach  of  confidence :"  (see  4 
Inst.  84.) 

Q. — Mention  some  of  the  principal  heads  of  the  court's  equitable 
jurisdiction. 

A. — They  were  accident,  mistake,  fraud,  legacies,  donations  mortis oamdy. 
trusts  and  trustees,  specific  performance,  account,  administration,  mort- 
gages, apportionment  and  contribution,  partnership,  election,  satisfaction, 
partition,  interpleader,  injunction,  ne  exeat  regno,  infants,  lunatics,  and 
married  women,  discovery,  &c. :  (8m.  Man.)  (a) 

Q. — What  were  the  general  heads  of  remedial  equity  ? 
A. — Mr.  Smith  gives  the  three  following  under  the  head  of  remedial 
equity :  accident,  mistake,  and  fraud  :  (Sm.  Man.  tit.  1,  chapa.  1-4.) 

Q. — State  some  of  the  instances  within  the  statutory  jurisdiction  of  ft 
court  of  equity  as  distinguished  from  its  original  jurisdiction. 

A. — The  court  of  equity  had  original  jurisdiction  in  uses,  trusts,  accident, 
fraud,  the  guardianship  of  persons  under  disability,  &c,,  while  a  few  of  the 
instances  of  its  statutory  jurisdiction  were: — applications  under  the 
Settled  Estates  Act ;  the  power  of  trustees  to  pay  money  into  oourt  under 
10  &  11  Vict.  c.  96  ;  of  making  vesting  orders  and  appointing  new  trustees 
*xmder  the  Trustee  Act  of  1850  ;  relieving  tenants  from  forfeiting  leases  for 
breach  of  covenant  to  insure  under  22  &  23  Vict.  c.  35,  and  very  many 
others. 

Q. — ^What  approach  was  made  by  the  Legislature  during  the  present 
reign  to  endow  courts  of  equity  with  common  law  powers ;  and  idso  the 
common  law  courts  with  powers  exercised  only  theretofore  in  equity,  with 
a  view  of  promoting  an  amalgamation  of  the  two  systems  ? 

A, — By  14  &  15  Vict.  c.  83,  s.  8,  courts  of  equity  might  obtain  the 
assistance  of  a  common  law  judge  instead  of  sending  cases  for  the  opinion 
of  a  common  law  court.  By  the  21  &  22  Vict.  c.  27,  and  the  25  &  26 
Vict.  c.  42,  courts  of  equity  might  award  damages  and  cause  questions  of 
fact  to  be  tried  by  a  jury  before  the  court  itself.  By  the  Gonunon  Law 
Procedure  Act,  1852,  common  law  courts  might  give  relief  before  trial  in 
ejectment  for  non-payment  of  rent  or  mortgage  money,  and  might,  by 
the  Common  Law  Procedure  Act,  1854,  grant  injunctions  and  writs  of 
inanda7nus,  and  other  discovery,  &c.  And  they  might  relieve  in  case  of 
forfeiture  for  non-insurance  or  non-payment  of  rent,  by  the  Common  Law 
Procedure  Act,  1860. 

(a)  The  following  questioD  is  answered  by  the  above :  Mention  some  instaiieeB  in 
-which,  in  substance,  a  remedy  could  only  be  obtained  in  a  coart  of  equity. 
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Q. — ^In  what  cases  had  eqtdty  jurisdiction  exclusive  of  the  common 
law? 

A, — In  those  cases  where  courts  of  common  law  could  not  grant  any 
relief-  Notwithstanding  the  17  &  18  Vict.  c.  125,  and  the  23  &  24  Vict. 
c.  126,  and  other  Acts,  equity  retained  exclusive  jurisdiction  over  uses- 
and  trusts ;  specific  performance  of  contracts  not  comprising  a  public 
duty  (see  Benson  v.  Paully  27  L.  T.  Eep.  78) ;  partition ;  granting  the 
mortgagee's  right  of  foreclosure,  or  enforcing  a  mortgagor's  right  of 
redemption  where  the  right  is  gone  at  law ;  sJso  in  the  guardianship  of 
infants,  idiots,  lunatics,  married  women,  and  other  persons  under  disability 
(see  Haynes'  Tab.  Anal,  of  Eq.  Jur.);  in  nearly  all  cases  of  accident, 
mistake,  and  fraud,  in  election,  marshalling  assets,  bills  of  peace,  perpetu- 
ating testimony,  ne  exeat  regno,  and  in  winding-up  companies. 

Q. — In  what  cases  had  it  concurrent  jurisdiction  ?  and  state  any  instances 
in  which,  on  account  of  the  more  efficient  remedy  in  equity,  the  common 
law  procedure  had  fallen  into  disuse. 

A. — ^In  those  cases  where  courts  of  law  did  not  originally  afford  any 
relief  or  even  adequate  relief,  but  had  since  given  such  relief  or  complete 
relief,  then  courts  of  law  and  equity  had  a  concurrent  jurisdiction :  (St. 
Eq.  §§64  t,  80.)  As  in  some  cases  of  accident,  mistake,  forfeiture,  and 
fraud,  granting  specific  performance  of  contracts  comprising  a  public  duty 
(see  Benson  v.  Paull,  sup.y,  or  damages  in  specific  performance  or  injunction 
cases ;  enforcing  the  delivery  up  of  specific  chattels  ;  granting  injunctions ; 
discovery,  interpleader,  and  set-off ;  also  in  partnership  and  administra- 
tion, but  the  jurisdiction  here  was  of  a  very  limited  application,  and  in 
account  it  had  fallen  almost  into  entire  disuse  :  (see  St.  Eq.  §§  442,  534  ; 
Haynes'  Tab.  Anal,  of  Eq.  Jur.) 

Q. — ^In  what  cases  had  it  auxiliary  jurisdiction  ?  (a) 

A, — Discovery  ;  perpetuating  testimony  ;  examination  de  bene  esse;  bills 
of  peace  ;  and  bills  to  establish  wills  :  (Haynes,  ubi  sup, ;  Sidney  Smith's 
Eq.  Pr.)  {b) 

Q. — ^In  what  oases  had  courts  of  equity  no  jurisdiction,  or  declined  to 
exercise  it  ? 

A. — ^Where  it  was  clear  that  courts  of  law  did  always  afford  adequate 
and  complete  reUef  without  the  aid  of  a  court  of  equity,  and  without 
circuity  of  action  and  multiplicity  of  suits,  and  could  take  due  care  of  the 
rights  of  all  persons  interested  in  the  property  in  litigation,  courts  of 
equity  had  no  jurisdiction  :  (Sm.  Man.  sects.  16,  17.) 

Courts  of  equity  declined  to  exercise  their  jurisdiction  in  cases  where 
one  party  had  no  more  equity  than  another  (St.  Eq.  §  64,  c),  or  where 
both  parties  were  in  pari  delicto,  unless  public  policy  would  be  promoted 

(a)  This  and  the  two  preceding  questions  have  also  been  asked  to  this  effect :  Men- 
tion, first,  what  matters  are  not  comprised  within  the  scope  of  the  common  law;  and, 
■econdly,  the  kinds  lately  conferred  upon  the  courts  of  the  latter. 

(ft)  As  to  what  matters  were  within  the  exclusive,  concurrent,  and  auxiliary  juris- 
diction of  the  court  is  by  no  means  easy  to  state  with  certainty,  the  Procedure  Acta 
of  1852  and  1854, 1860,  and  other  statutes,  having  given  the  courts  of  law  juris- 
diction in  BO  many  cases  formerly  cognisable  in  equity  only.  However,  as  text 
writers  still  retain  their  former  divisions,  we  have  thought  it  safer  to  follow,  with 
very  alight  modifications,  such  divisions. 
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by  Bucli  interference  (Jd.  §§  293,  303,  304),  or  where  under  the  circmn- 
stances  complete  justice  would  not  be  done :  {Id,  §  895  e<  seq,) 

Q. — Have  the  practice  and  procedure  of  the  late  Court  of  Chancery  any 
application  to  the  Chancery  Division  of  the  High  Court  of  Justice  ?  11 
so,  to  what  extent  ? 

A, — Where  no  other  provision  is  made  by  the  Act  or  the  Bules  of 
Court  the  old  procedure  and  practice  remain  in  force :  (see  sect.  21  of 
Judicature  Act,  1875,  and  note  to  Bules  of  Court.) 

The  alterations  are  limited  to  proceedings  by  writ  and  statement  of 
claim,  &c.  to  judgment,  where  formerly  such  proceedings  were  taken  by 
bill  or  information ;  the  proceedings  after  judgment  are  as  before,  and  so 
are  the  proceedings  by  petition,  or  summons. 

Appeals  are  now  in  the  nature  of  rehearings,  and  made  by  motion  on 
notice ;  within  a  more  limited  time  than  formerly ;  further  evidence  is 
admitted,  and  enrolment  of  decree  to  prevent  appeal  is  done  away  with. 

Q. — ^Enumerate  the  principal  heads  of  business  which  by  the  Judicature 
Act  are  assigned  to  the  Chancery  Division  of  the  High  Court  of  Justice. 

A. — 1.  All  causes  and  matters  pending  in  the  Court  of  Chanoezy  at 
the  commencement  of  the  Act. 

2.  All  causes  and  matters  to  be  commenced  after  the  commencement  of 
this  Act  under  any  Act  of  Parliament  by  which  exclusive  jurisdiction,  in 
respect  to  such  causes  or  matters,  has  been  given  to  the  Court  of  Chancery 
or  to  any  judges  or  judge  thereof  respectively,  except  appeals  from  County 
Courts. 

3.  All  causes  and  matters  for  any  of  the  following  purposes: — 
The  administration  of  the  estates  of  deceased  persons. 

The  dissolution  of  partnership,  or  the  taking  of  partnership  or  other 
accounts. 

The  redemption  or  foreclosure  of  mortgages. 

The  raising  of  portions  or  other  charges  on  land. 

The  sale  and  distribution  of  the  proceeds  of  property,  subject  to  any 
lien  or  charge. 

The  execution  of  trusts  charitable  or  private. 

The  rectification,  or  setting  aside  or  cancellation  of  deeds  or  other 
written  instruments. 

The  specific  performance  of  contracts  between  vendors  and  purchasers 
of  real  estates,  including  contracts  for  leases. 

The  partition  or  sale  of  real  estates. 

The  wardship  of  infants  and  the  care  of  infants'  estates. 

And  all  matters  within  the  jurisdiction  of  the  court,  under  44  &  45 
Vict.  c.  41. 

Q. — Selden  hath  said,  "  For  law  we  have  a  measure  and  know  what  to 
trust  to.  Equity  is  according  to  the  conscience  of  him  that  is  Chancellor, 
and,  as  that  is  larger  or  narrower,  so  is  equity."  Was  this  an  accurate 
description  of  equity  as  administered  in  our  courts?  State  the  grounds 
of  your  opinion. 

A. — The  opinion  of  Selden  was  not  an  accurate  description  of  equity  as 
administered  in  our  courts  of  the  present  time,  whatever  it  might  have 
been  formerly,  for,  as  before  seen,  there  were  certain  principles  on  which 
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oonrts  of  equity  acted,  which  were  very  well  settled.  The  cases  which 
occurred  were  various ;  but  they  were  decided  on  fixed  principles.  Courts 
of  equity  had,  in  this  respect,  no  more  discretionary  power  than  courts  of 
law :  (see  further,  ante,  pp.  395-6.) 

Q« — ^Was  there  any,  and  what,  difference  in  the  consideration  of  choses 
in  action  in  courts  of  law  and  equity  ? 

A, — ^It  was  a  rule  of  the  common  law,  with  a  few  exceptions,  that  no 
chose  in  action  could  be  assigned  to  third  persons.  Courts  of  equity, 
however,  gave  effect  to  assignments  for  valuable  consideration  of  choses  in 
action  :  (see  St.  Eq.  §§  1039,  1040  c,  1044,  1050, 1057 ;  Bow  v.  Dawson, 
2  L.  0.  Eq.  612,  2nd  edit.) 

Q. — ^When  there  are  two  clauses  absolutely  inconsistent  with  each  other, 
which  clause  prevails,  the  first  or  the  last  ?  and  is  this  rule  the  same  in 
both  deeds  and  wills,  and,  if  different,  in  what  particular  ? 

A, — ^As  a  general  rule,  in  a  deed,  the  former  clause  prevails ;  as  if  a 
grant  be  made  to  A.  and  his  heirs  in  the  premises,  and  by  the  habendum 
it  is  restricted  to  his  life,  the  habendum  would  be  rejected  as  repugnant  to 
the  estate  of  inheritance  conferred  on  him  by  the  premises.  In  wills,  the 
general  rule  is  that  the  latter  clause  shall  prevail,  as  implying  a  change 
in  the  testator's  mind:  (Burt.  Gomp.  512,  601,  602;  1  Hughes'  Pract. 
Sales,  295,  297,  2nd  edit.) 

General  Maxims  of  Equity, 

Q. — State  a  few  of  the  general  maxims  of  equity  jurisprudence,  and 
explain  shortly  the  meaning  of  each. 

A, — "Equity  will  not  suffer  a  right  to  be  without  a  remedy"  is  the 
first  maxim ;  but  this  only  means  rights  which  are  considered  such  both 
at  law  and  in  equity. 

"  Equity  follows  the  law  "  is  another.  This  means  that  equity  is 
governed  by  legislative  enactments  and  rules  of  law  in  regard  to  legal 
estates,  &c.,  and  is  regulated  by  the  analogy  of  such  legal  estates,  &c.,  and 
legislative  enactments,  &c.,  affecting  the  same  in  regard  to  equitable 
estates,  &c.,  if  any  analogy  subsists  :  if  in  each  case  there  are  no  peculiar 
circumstances  rendering  it  necessary  to  deviate  from  this  rule. 

It  is  a  maxim  that  "  Vigilantibus,  non  dormientibus,  cequitas  subvenit ; 
this  means  that  equity  discountenances  laches. 

Another  is,  "  He  who  seeks  equity  must  do  equity  ;  "  this  means,  must 
do  equity  in  the  transaction  in  which  the  relief  is  sought :  (see  further 
St.  Eq.  and  Sm.  Man.,  tit.  '^  General  Maxims,"  et  infra.) 

Q. — ^Equity  is  said  to  follow  the  law.  Does  it  not  sometimes  go  beyond 
the  law,  as  in  the  case  of  trusts  executory  ?     What  are  they  ? 

A, — ^It  does.  Trusts  executory  are  trusts  raised  by  a  stipulation  or 
direction  to  make  a  settlement  upon  trusts  which  do  not  appear  to  be 
formally  add  finally  declared  by  the  instrument  creating  them.  Equity 
endeavours,  in  construing  such  trusts,  to  carry  out  the  presumable  intention 
of  the  settlor  or  testator,  and  may  thus  be  said  "  to  go  beyond  the  law  : " 
(Sm.  Man.,  sect  236.) 

Q. — ^Discuss  the  maxim  "  Vigilantibus,  non  dormientibus,  cequitas  sub^ 
venit/*  and  give  reasons  why  delay  should  in  justice  be  a  bar  to  relief. 
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A. — ^The  meaning  of  the  maxim  is,  that  equity  discountenances  laches. 
It  would,  in  case  of  laches,  in  many  cases,  be  impossible  to  interfere 
without  doing  injustice  to  third  persons.  In  general,  nothing  can  call  a 
court  of  equity  into  activity  but  conscience,  good  faith,  and  reasonable 
diligence :  (see  Sm.  Man.  sect.  33.) 

Q. — Does  equality  mean  equity  ?  How  is  this  exemplified  in  the  case 
of  a  joint  purchase  ? 

A, — ^It  is  a  maxim  that  "  Equity  is  equality."  Therefore  equity  leans 
against  joint  tenancy,  on  account  of  the  jus  accreacendi  attendant  and  the 
equality  being  one  of  chance  merely.  Consequently,  on  a  joint  purchase 
by  two  persons  who  advanced  the  purchase  money  in  uTiequal  shares,  the 
survivor  will  be  held  a  trustee  for  the  deceased's  representatives  to  the 
amount  he  advanced :  (Sm.  Man.  sect.  35 ;  Lake  y.  Gibson ;  Lake  v. 
Craddock,  1  L.  0.  Eq.  161,  162,  3rd  edit.) 

Q. — Will  the  court  give  relief  where  one  party  has  no  more  equity  than 
another,  or  will  it  leave  the  parties  to  their  legal  remedy  ? 

A. — ^It  is  a  maxim  that  ''  Where  the  equities  are  equal,  the  law  pre- 
vails." The  court  will,  therefore,  only  enforce  the  legal  remedy  (St.  Eq. 
§  64  c. ;  Sm.  Man.  sect.  34),  which  may  be  obtained  in  any  division  of 
the  High  Oourt. 

Q. — ^Would  the  court  grant  relief  in  favour  of  legatees  or  devisees  under 
a  will  defectively  executed  ?  Gtive  the  reason  for  your  answer  and  men- 
tion the  maxim  of  equity  applicable  thereto. 

A, — No ;  the  court  cannot  grant  relief  in  such  a  case,  on  the  principle 
that  "  Equity  follows  the  law." 

Q. — Give  an  instance  of  the  application  of  the  maxim  that  "  Where 
there  is  equal  equity  the  law  must  prevail." 

A, — The  following  exemplifies  this  maxim  :  If  a  trustee  sells  to  a  bond 
fide  purchaser  for  value,  without  notice  of  the  trust,  and  passes  to  him 
the  legal  estate,  the  legal  title  of  the  purchaser  prevails  over  the  equitable 
one  of  the  cestui  que  trust:  (St. «Eq.  §  64  c,  and  notes;  Bassett  v. 
Nosworthyy  2  L.  0.  Eq.  1  et  seq.,  2nd  edit. ;  Sm.  Man.  sect.  34.) 

Q. — Explain  the  maxim  "Qui  prior  est  tempore  potior  est  jure,**  and  the 
limitations  of  its  application. 

A, — This  means  that,  where  equities  are  equal,  the  first  in  time  shall 
prevail.  This  is  the  last  rule  resorted  to,  and  a  court  of  equity  will  not 
prefer  one  to  another  until  it  finds,  on  an  examination  of  their  respective 
merits,  that  there  is  no  other  sufficient  ground  of  preference  between  them : 
(see  St.  Eq.  23,  24,  4th  edit.) 

Q. — ^Discuss  briefly  the  defence  of  a  purchaser  for  valuable  consideration 
without  notice,  giving  cases  in  which  it  is  and  is  not  sustainable. 

A. — The  purchaser  by  such  plea  admits  that  a  good  title  did  not  pass 
to  him  :  it  likewise  assumes  a  conflict  between  a  legal  and  an  equitable 
title,  or  between  the  holder  of  a  title  legal  or  equitable,  and  a  person  who 
is  trying  to  assert  an  equity  against  him.  Such  plea  cannot  be  used  by  a 
person  having  an  equitable  title  against  another  having  equal  equity  who 
is  prior  in  point  of  time. 

If  the  purchaser  without  notice  has  the  legal  estate  in  addition,  or  the 
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1)681  right  to  call  for  it,  his  claim  is  indisputable,  as  where  the  equities 
are  equal  the  law  prevails  :  (see  Sug.  Eq.  pp.  26-28,  4th  edit.) 

Q. — ^Explain  the  meaning  and  effect  of  the  maxim  that  "  Equity  acts 
in  personam,  the  law  acts  in  rem" 

A. — This  means  that  equity  could  give  relief  by  proceeding  against  the 
contracting  parties  themselves,  while  a  court  of  law  only  adjudicated  upon 
titles  completed  by  actual  conveyance.  Thus,  if  A.  agreed  to  sell,  and  B. 
to  purchase,  real  estate,  equity  could,  though  the  property  be  situate 
abroad,  compel  either  A.  or  B.,  if  within  the  jurisdiction,  to  fulfil  his  con- 
tract in  specie  ;  whereas  a  court  of  law  had  no  power  to  order  a  convey- 
ance, but  only  to  give  damages  for  breach  of  the  contract,  or  to  decide 
upon  the  conveyance  when  actually  made :  (see  Penn  v.  Lord  Baltimore, 
2  L.  0.  Eq.  837,  858,  3rd  edit.) 

So  at  law,  an  agreement  not  by  deed  for  the  use  of  an  easement  con- 
ferred no  title,  and  might  be  recalled  though  value  had  been  paid  for  it : 
(  Wood  V.  Leadbitter,  13  M.  &  W.  838.)  But  in  equity  such  an  agreement 
would,  if  for  value,  be  enforced,  and  the  owner  of  the  servient  tenement 
<x>mpelled  to  execute  a  proper  deed  of  grant :  {Duke  of  Devonshire  v.  Eglin, 
14  Beav.  530 ;  and  see  Haynes*  Eq.  22,  23.) 

Q. — ^Mention  any  general  maxims  that  occur  to  you,  with  illustrations 
of  their  practical  working. 

A. — In  addition  to  what  has  already  been  said,  we  may  add  that  another 
maxim  is  that  ''  Equity  looks  upon  that  as  done  which  is  agreed  to  be 
done,"  as  illustrated  infra, 

Q. — ^What  is  meant  by  the  equitable  doctrine  of  constructive  con- 
version % 

A, — It  is  that  money  directed  to  be  employed  in  the  purchase  of 
land,  and  land  directed  to  be  turned  into  money,  are  generally  regarded 
as  that  species  of  property  into  which  they  are  directed  to  be  converted. 
For  equity  looks  upon  that  as  done  which  ought  to  be  done  :  (Sm.  Man. 
sect.  42  ;  Fletcher  v.  Ashhumer,  1  L.  0.  Eq.  659,  2nd  edit.) 

Q. — ^If  the  vendor  dies  before  pajrment  of  the  purchase  money,  to 
whom  is  it  payable  ? 

A. — ^To  his  personal  representative  ;  for  real  estate  contracted  or 
articled  to  be  sold  is  considered  or  reputed  as  money ;  and  equity  considers 
that  as  done  which  is  agreed  to  be  done :  (see  Sm.  Man.  sect.  42 ;  Sug. 
Oonc.V.  122.) 

Q. — ^What  is  the  meaning  of  the  expression  "a  conversion  out  and 
out." 

A, — ^A  testator  can  by  his  will  so  change  the  nature  of  his  real  estate, 
and  impress  upon  it  the  character  of  personal  estate,  as  to  exclude  all 
questions  concerning  it  between  his  real  and  personal  representatives  after 
his  death.  This  is  called  *'  conversion  out  and  out : "  {Berry  v.  Usher, 
11  Ves.  91 ;  Wms.  Exors.  585,  5th  edit.) 

Q. — ^A  testator  devisesf Blackacre  to  trustees  for  sale  and  division  of  the 
proceeds  amongst  six  persons,  one  of  whom  dies  in  his  lifetime ;  he  devises 
the  rest  of  his  real  estate  to  B.,  and  bequeaths  his  personal  estate  to  0.  On 
the  sale  of  Blackacre,  who  is  entitled  to  the  sixth  share  of  the  proceeds  ? 
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And  if  the  person  who  at  the  death  of  the  testator  became  entitled  to  that 
share  should  afterwards  die  intestate,  before  the  actual  receipt  of  the 
share,  who  would  take  it  in  that  event  ? 

A. — B.,  the  residuary  devisee,  is  entitled  to  the  one-sixth  share  of  the 
proceeds  of  the  real  estate  directed  to  be  sold ;  but,  as  personal  estate, 
on  his  death  intestate,  it  would  vest  in  his  administrator  in  trust  for  Ids 
next  of  kin  :  (see  Ackroyd  v.  Smithson,  1  Bourne's  Chancery  Gases,  502  ; 
Smith  V.  Caxton,  4  Madd.  484.) 

Q. — ^What  is  the  law  that  governs  contracts ;  and,  as  a  general  rule,  can 
a  contract  that  is  void  by  the  law  of  the  country  where  it  is  made  be 
enforced  here? 

A, — The  lex  lod  contractus,  with  the  exception  where  the  parties  at  the 
time  of  making  the  contract  had  a  view  to  a  different  kingdom  :  (Chit. 
Cont.  91,  11th  edit.)  As  a  general  rule  a  contract  void  by  the  law  of  the 
country  where  it  is  made  cannot  be  enforced  here.  But  the  foreign  law 
must  be  clearly  proved  by  the  party  objecting. 


ACOroENT  AND  MISTAKE. 


QuMion. — ^In  what  cases  falling  under  the  head  of  accident  was  relief 
afforded  in  equity  ? 

Answer, — In  such  unforeseen  and  injurious  occurrences  as  were  not 
attributable  to  mistake,  neglect,  or  misconduct,  if  it  could  be  granted 
with  full  justice,  and  if  courts  of  law  could  not,  or  originally  could  not, 
afford  edequate  relief.  As  if  stock,  directed  by  will  to  be  set  apart  to 
answer  an  annuity,  was  reduced  by  Act  of  Parliament,  equity  would 
decree  the  deficiency  to  be  made  up  against  the  residuary  legatees.  Also 
in  the  case  of  destroyed,  lost,  or  suppressed  deeds ;  and  in  certain  cases 
of  defective  executions  of  powers,  &c. :  (Sm.  Man.  tit.  "  Accident." 

Q. — ^What  was  the  relief  given  in  equity  against  accident  ? 

A, — The  relief  granted  was  putting  the  parties  in  the  same  position,  as 
nearly  as  might  be,  as  they  would  have  been  in  but  for  the  accident,  if 
there  was  no  adequate  remedy  at  law  and  the  accident  occured  was*  of  an 
unforeseen  and  injurious  nature  :  (see  St.  Eq.  tit.  "  Accident.") 

Q. — ^After  a  contract  for  a  sale  who  must  bear  any  loss  that  may  happen 
to  the  estate  before  the  completion  of  the  sale  ;  and  who  is  entitled  to 
any  benefit  that  may  accrue  to  the  estate  during  the  same  time  ? 

A, — The  estate  belongs  to  the  purchaser  from  the  time  of  the  contract ; 
he  is  therefore  entitled  to  any  benefit  that  may  accrue  to  the  estate  after 
this  time,  and  consequently  will  have  to  bear  any  loss  which  may  happen 
to  it  during  the  same  period  :  (see  Ld.  St.  Leonards'  Handy  Book,  46,  6th 
edit.) 

Q. — ^A.  gives  a  bond  to  B.  to  secure  pa3rment  of  a  debt,  the  bond  is 
lost :  has  B.  any,  and  what^  means  to  compel  the  payment  of  it  f 

A, — ^A  person  might  always  come  into  a  court  of  equity  for  the  pay- 
ment of  a  lost  bond ;  because,  until  a  recent  period,  no  relief  was  given  at 
law  on  account  of  the  want  of  a  prof ert.  And  it  was  often  proper  to  grant 
relief  upon  the  terms  of  the  party  giving  a  bond  of  indemnity,  and  a  court 
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of  law  oonld  not  iiiBist  on  sacli  a  bond  as  part  of  the  judgment  (Sm.  Man. 
sect.  75) ;  and  in  equity  the  decree  of  the  court  was  sufficient  indemnity : 
(England  Y.  Tredegar,  L.  Bep.  1  Eq.  344.)  B.  can  now  sue  in  any  division 
of  the  High  Court. 

Q. — ^If  an  estate  be  sold  for  a  certain  sum  of  money  and  an  annuity  for 
the  life  of  the  vendor,  and  the  vendor  dies  before  the  receipt  of  any  of  the 
annuity,  will  any  relief  be  granted  his  representatives  ? 

A. — ^No ;  for  the  vendor's  death  might  have  been  foreseen,  and  provided 
for.  It  is  not  "  an  unforeseen,  &c.,"  occurrence :  (St.  £q.  §  104  ;  8m. 
Man.  sect.  67.) 

Q. — ^Define  ''  mistake  "  as  remediable  in  equity.  Give  some  instances 
in  which  the  court  will,  and  in  which  it  will  not,  give  relief  on  the  ground 
of  mistake. 

A, — ^A  mistake  as  remediable  in  equity  may  be  defined  to  be  an  act 
which  would  not  have  been  done,  or  an  omission  which  would  not  have 
occurred,  but  from  ignorance,  forgetfulness,  inadvertence,  mental  incom- 
petence, surprise,  misplaced  confidence,  or  imposition. 

Where  the  mistake  is  unilateral  and  the  sufferer  is  the  person  by  whom 
it  is  made,  relief  will  not  be  granted  unless  there  is  some  circumstance 
which  gives  rise  to  a  presumption  that  there  has  been  some  undue  infinence, 
misrepresentation,  imposition,  mental  imbecility,  surprise,  or  confidence 
abused  ;  and  even  where  this  is  the  case,  equity  will  not  interfere  as 
against  a  hondfde  purchaser  for  valuable  consideration  without  notice. 

In  regard  to  mistakes  in  matters  of  law  and  fact,  see  infra. 

Q. — ^Will  relief  be  granted  against  a  mistake  of  a  matter  of  law  f 
A, — ^Not  as  a  rule ;  the  maxim  being  Ignorantia  legia  non  exeusat ;  yet 
if  the  mistake  is  one  of  title,  arising  from  ignorance  of  a  principle  of  law 
of  such  constant  occurrence  as  to  be  understood  by  the  community  at 
large  this  gives  rise  to  a  presumption  that  there  has  been  some  undue 
influence,  misrepresentation,  &c.,  exercised,  so  as  to  entitle  the  party  to 
relief :  (see  Sm.  Man.  tit.  1,  ch.  2.) 

Q. — Ignorantia  legis  non  exeusat  Does  this  maxim  of  law  apply  to 
equity  ?     State  any  one  or  more  instances  of  cases  that  occur  to  you. 

A, — This  maxim  applies  to  equity  as  a  general  rule,  as  if  A.  and  B. 
gave  their  joint  bond  to  C,  and  C.  releases  A.,  supposing  B.  would  remain 
liable,  0.  will  get  no  relief  in  equity  on  the  ground  of  mistake  of  law.  So 
if  A.  has  a  power  of  appointment  and  executes  it  absolutely,  without 
reserving  a  power  of  revocation,  upon  a  mistake  of  law  that  being  a 
voluntary  deed  it  was  revocable,  no  relief  will  be  granted :  (see  St.  £q. 
§§  111,  112.) 

Q. — Will  the  court  relieve  against  acts  performed  under  mistaken 
notions  of  fact  ? 

A, — ^Tes;  as  the  maxim  is  Ignorantia  facti  exeusat:  (1  Co.  177.) 
But  the  mistake  must  be  unilateral,  and  the  fact  material,  not  doubtful, 
and  a  fact  that  could  not  be  ascertained  by  using  ordinary  diligence,  and 
of  which  the  other  party  was  under  a  legal  obligation  to  inform  the 
mistaken  person  ;  for,  then,  a  similar  presumption  arises  to  that  which 
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causes  the  court  to  gire  relief  in  certain  cases  of  ignorance  of  law :  (Sm. 
ubi  sup.) 

Q. — What  is  the  distinction  in  granting  relief,  under  the  head  of 
mistake,  between  a  mistake  in  a  matter  of  law,  and  a  mistake  in  a  matter 
of  fact  ? 

A. — This  distinction  we  have  pointed  out  in  the  two  preceding  answers. 
The  ground  of  this  distinction  seems  to  be,  that  as  every  man  is  presumed 
to  know  the  law,  and  to  act  upon  the  rights  which  it  confers  or  supports, 
when  he  knows  aU  the  facts,  it  is  culpable  negligence  in  him  to  do  an  act 
or  make  a  contract,  and  then  to  set  up  his  ignorance  of  law  as  a  defence. 
But  no  person  can  be  presumed  to  be  acquainted  with  all  matters  of  fact ; 
neither  is  it  possible  by  any  degree  of  diligence  in  all  cases  to  acquire  that 
knowledge;  and,  therefore,  an  ignorance  of  fact  does  not  import  culpable 
negligence :  (St.  Eq.  §  140.) 

Q. — ^What  is  the  efiPect  of  an  appointment  under  power  exercised  by  the 
appointor,  who  imposes  a  condition  to  be  performed  by  the  appointee 
which  is  not  authorised  by  the  power  ? 

A. — If  the  appointee  is  an  object  of  the  power  the  appointment  to  him 
will  be  good,  but  the  condition  invalid  :  (see  Roach  v.  Trood,  3  Gh.  Di?. 
429.) 

Q. — ^WiU  the  court  relieve  against  the  defective  execution  of  a  power, 
and  on  what  general  principles  ? 

A. — In  the  absence  of  any  countervailing  equity,  relief  will  be  granted 
where  the  defect  is  not  of  the  very  ess'ence  of  the  power,  and  the  defective 
execution  was  occasioned  by  accident  and  is  in  favour  of  a  charity,  or  of 
purchasers,  creditors,  or  a  wife,  or  legitimate  child,  or  an  intended  hus- 
band :  (see  Sm.  Man.  sect.  78 ;  Tollett  v.  Tollett,  1  L.  G.  Eq.  184,  2nd 
edit.)  (a) 

Q. — ^When  will  equity  grant  relief  in  the  case  of  the  non-execution  of  a 
power  ? 

A, — ^Only  where  the  power  is  coupled  with  a  trust,  or  the  non-execution 
was  occasioned  by  fraud.  In  other  cases  the  court  wiU  not  relieve,  for  it 
would  be  interfering  with  the  donee's  discretion  in  regard  to  the  exercise 
of  the  power :  (Tollett  v.  Tollett,  sup,  ;  Harding  v.  Glyn,  2  L.  G.  Eq.  789, 
&c.,  drd  edit. ;  Sm.  Man.  sect.  79.) 

Q. — If,  in  a  will  or  settlement,  the  usual  power  to  appoint  new  trustees 
has  been  omitted,  will  equity  remedy  the  inconvenience ;  and  if  so,  in 
what  way  ? 

A. — ^Tes ;  the  equity  division  of  the  High  Gourt  will  appoint  new 
trustees :  (see  1873  Act,  s.  34,  sub-s.  2  ;  St.  Eq.  §§  1060,  1082.)  And 
by  the  13  &  14  Vict.  c.  60,  may,  on  petition,  make  an  order  appointing 
new  trustees,  either  in  substitution  for,  or  in  addition  to,  any  existing 
trustee  or  trustees :  (sect.  32.)  In  other  cases  where  the  Act  23  &  24 
Vict.  c.  145,  or  44  &  45  Vict.  c.  41,  operates  it  enables  the  surviving  trustee, 
or  his  executor  or  administrator,  or  the  last  retiring  or  continuing  trustee, 
to  appoint  new  trustees. 


(a)  But  see  22  ft  28  Yiot  c.  85,  as  to  mode  of  ezocating  powers. 
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Q. — Suppose  a  man  to  Lave  failed  to  express  what  he  intended  to 
express  by  his  will,  or  by  a  deed — did  equity  give  efiFect  to  the  intention, 
if  it  could  be  proved  ?  Was  there  any  diflFerence  between  law  and  equity 
in  such  a  matter  ?     Explain  the  difPerence,  if  there  was  any. 

A. — It  was  a  general  rule  of  each  court  that  parol  evidence  could  not 
be  admitted  to  explain  a  patent  ambiguity  ;  but  might  be  given  to  explain 
a  latent  ambiguity.  And,  generally  speaking,  the  rules  of  construction 
were  the  same  in  each  court,  for  it  was  a  maxim  that  equity  followed  the 
law.  But  no  doubt  equity  had  a  more  complete  and  extensive  jurisdiction 
under  the  head  of  accident  and  mistake  in  such  cases  than  a  court  of  law  : 
(see  St.  Eq.  tit.  "  Accident  and  Mistake.*') 

Q. — ^Will  equity  ever,  and  on  what  grounds,  rectify  instruments  under 
seal  ? 

A. — ^Yes,  where  there  is  a  mistake  in  them  other  than  a  mistake-  in  law, 
or  if  any  acts  necessary  to  give  the  instrument  validity  have  been  omitted, 
and  the  mistake  is  clearly  made  out  by  satisfactory  evidence,  or  is  admitted 
hy  the  answer,  or  evident  from  the  nature  of  the  case,  or  from  the  rest  of 
the  deed,  unless  other  parties  have  acquired  equal  equities  under  it.  The 
ground  on  which  the  court  interferes  is  that  of  mistake.  (This  jurisdic- 
tion is  retained  by  the  Chancery  Division  of  the  High  Court :  (Sm.  Man. 
13  ed. ;  1873  Act,  s.  34,  sub-s.  3.) 

Q. — ^Upon  what  principle  does  equity  act  in  the  rectification  of  settle- 
ments ? 

A, — ^If  the  settlement,  though  executed  before  marriage,  purport  to  be 
executed  in  pursuance  of  marriage  articles,  and  in  all  cases  where  there  are 
articles  before  marriage  and  a  settlement  after,  the  articles  are  in  effect 
the  binding  instrument ;  and  if  the  settlement  gives  estates  or  interests 
different  from  those  which  the  court  would  give  on  the  construction  of  the 
articles,  the  settlement  will  be  reformed.  But  this  is  between  parties  to 
the  articles  and  settlement,  and  their  representatives  and  mere  volunteers, 
and  has  not,  said  Lord  Hardwicke,  "  been  carried  into  execution  against  a 
purchaser:"  (2  Spence  Eq.  140,  141.) 

Q. — In  cases  of  mistake  in  a  written  instrument,  does  it  make  any 
difference  in  the  relief  granted  whether  the  defendant  is  one  of  the  parties 
to  the  deed,  or  his  heir,  or  devisee,  or  a  purchaser  from  him,  with  or 
without  notice  of  the  mistake  ? 

A, — ^Equity  only  interferes  as  between  the  original  parties  and  those 
claiming  under  them  in  privity,  as  heirs,  devisees,  creditors,  voluntary 
grantees,  purchasers  with  notice,  &c.  As  against  bond  fide  purchasers  for 
value  without  notice  equity  will  not  relieve,  because  they  have  an  equal 
equity  :  (St.  Eq.  §  165.)  

FRAUD. 

Question. — Give  some  instances  in  which  equity  will  set  aside  a  deed 
or  contract,  and  state  the  grounds  on  which  the  court  acts  in  such 
instances,  (a) 

(a)  Also  put  thofl :  What  relief  will  equity  give  in  case  of  a  contract  obtained  by 
iraud  ? 

E  E  2 
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Answer. — ^Equity  will  set  aside  a  deed  or  contract  when  entered  into 
with  infants,  idiots,  lunatics,  persons  excessively  dmnk,  or  nnder  extreme 
terror,  &c.,  on  the  ground  of  actual  fraud.  It  will  also  set  aside  contracts 
in  restraint  of  marriage  generally,  or  in  restraint  of  trade  generally,  or 
contracts  involving  champerty  or  maintenance,  post-obit  bonds  given  by 
expectant  heirs  and  the  like,  on  the  ground*  of  constructive  fraud,  or  as 
being  against  public  policy :  (see  8m.  Man.  tit.  1,  ch.  3,  4.) 

Q. — ^Define  constructive  fraud  ;  and  between  what  parties  standing  in  a 
fiduciary  relation  are  contracts  and  gifts  liable  to  be  set  aside  ? 

A. — Oonstructive  frauds  are  acts  or  omissions  which  operate  as  virtual 
frauds  on  individuals,  or  injure  the  public  interests,  and  are  not  referable 
to  mere  accident  or  mistake,  and  yet  may  have  been  done  without  any  evil 
design  :  (St.  Eq.  §  258  ;  Sm.  Man.  sect.  134.) 

Contracts  and  gifts  between  trustee  and  cestui  que  trust,  parent  and 
child,  guardian  and  ward,  solicitor  and  client,  doctor  and  patient,  and  the 
like  are  liable  to  be  set  aside :  (Sm.  Man.  sect.  149  et  seq.) 

Q. — Can  equity  interfere  with  respect  to  frauds  in  wills  ? 

A, — Not  if  the  fraud  goes  to  the  whole  will,  for  then  the  proper  remedy 
is  exclusively  vested  in  the  Probate  Division.  But  it  seems  the  equity 
division  has  jurisdiction  if  the  fraud  only  goes  to  some  particular  clauses, 
&c.  :  (Sm.  Man.  sect.  105  ;  Allen  v.  Macpherson,  1  H.  L.  Gas.  191 ; 
Melhuiah  v.  Milton,  3  Oh.  D.  27.) 

Q. — A  testator,  by  his  will,  having  given  a  pecuniary  legacy  to  A.  is 
induced  when  in  a  state  of  great  mental  and  bodily  weakness,  and  through 
the  fraud,  influence,  and  circumvention  of  6.,  to  revoke  the  legacy,  and  by 
a  codicil  to  his  will  to  give  it  to  B.  himself.  Is,  or  is  not,  this  a  case  in 
which,  after  the  testator's  death,  and  assuming  that  the  facts  above  stated 
could  be  clearly  established,  you  would  advise  A.  to  have  recourse  to 
equity  against  B.  ?  If  so,  state  the  relief  that  you  would  seek  to  obtain 
for  A.  If  otherwise,  give  the  reasons  for  your  not  recommending  the 
action. 

A, — I  should,  in  this  case,  advise  A.  to  issue  a  writ  in  the  equity  divinon 
of  the  High  Court  against  B.,  claiming  that  he  might  be  declared  a  trustee 
of  the  legacy  for  A.,  which  equity  might  decree,  as  the  fraud  only  goea 
to  part  of  the  will :  (Lewin  on  Trusts,  50,  4th  edit. ;  and  see  Sm.  Man. 
sect.  105.) 

Q. — ^What  will  amount  to  fraud  in  a  purchaser  in  not  apprising  the 
vendor  of  any  advantage  of  which  the  latter  is  ignorant  ? 

A. — If  there  is  any  fiduciary  relation  between  a  vendor  and  a  purchaser 
in  a  negotiation,  the  purchaser  is  bound  to  disclose  any  fact  exclusively 
within  his  knowledge  which  would  influence  the  price  of  the  subject  sold, 
and  if  he  does  not  do  so,  this  would  amount  to  fraud,  and  be  relieved 
against.  So  if  a  purchaser  in  any  manner  induces  a  vendor  to  believe  the 
existence  of  a  non-existing  fact  which  might  influence  the  price  of  the 
subject  contracted  to  be  sold,  the  contract  will  be  set  aside  as  fraudulent. 
But  simple  reticence  does  not  amount  to  legal  fraud.  Nor  doea  mere 
inadequacy  of  consideration :  ( Walters  v.  Morgan,  4  L.  T.  Bep.  N.  8. 
758 ;  Tate  v.  Williamson,  L.  Bep.  2  Oh.  App.  65.) 
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Q, — ^In  what  case  is  one  contracting  party  bound  to  disclose  facts  which 
he  believes  would  be  operative  on  the  mind  of  the  other  ? 

A. — ^If  a  person  conceals  facts  and  circumstances,  which  he  is  under 
some  legal  or  equitable  obligation  to  communicate  to  the  other,  it  amounts 
to  a  fraud,  for  which  equity  will  grant  relief:  {PuUford  v.  Richards, 
17  Beav.  94,  96.)  As  if  a  vendor  sells  an  estate,  knowing  that  he  has 
no  title  to  it,  or  that  there  are  incumbrances  on  it,  of  which  the  purchaser 
is  ignorant,  or  if  the  insured  does  not  communicate  to  underwriters  all 
facts  and  circumstances  which  increase  the  risk.  A  vendor  must  also 
disclose  latent  defects. 

But  a  purchaser  is  not  bound  to  communicate  his  knowledge  of  the 
value  of  the  property  to  the  vendor :  ( Walters  v.  Morgan,  3  De  G.  F.  & 
J.  718;  Sm.  Man.  sect.  118.) 

Q. — ^What  are  the  general  principles  on  which  relief  is  granted  where 
there  has  been  concealment  ? 

A, — The  principle  on  which  equity  will  grant  relief  in  case  of  conceal- 
ment is,  that  concealment  operates  as  either  an  actual  or  constructive 
fraud,  which  is  always  a  ground  for  equity  granting  relief:  (8m.  Man. 
sect.  116  e^  aeq.) 

Q* — ^If  A.  obtains  the  conveyance  of  an  estate  from  B.  by  fraud,  and  A. 
flells  the  estate  to  a  purchaser,  will  equity  relieve  B.,  and  set  aside  such 
conveyance,  and  annul  the  sale  to  the  purchaser  ?  State  in  what  case  the 
court  would,  or  would  not,  do  so. 

A. — ^Equity  will  give  B.  priority  over  the  purchaser,  if  the  purchaser 
had  notice,  actual  or  constructive,  of  the  fraud,  but  not  otherwise,  for  a 
bond  fide  purchaser  without  notice  has  a  countervailing  equity,  and  also 
the  legal  estate :  (St.  Eq.  §§  409,  410.) 

Q. — Suppose  a  man  to  have  obtained  a  legal  ownership  by  fraud ;  on 
what  principle  of  jurisdiction,  and  in  what  way,  does  equity  enforce  the 
right  of  the  person  defrauded  against  the  fraudulent  legal  title  ? 

A, — ^Equity  interferes  on  the  ground  that  there  shall  be  no  right  with- 
out a  remedy,  for  in  certain  cases  of  fraud  there  was  no  relief  at  law  (see 
St.  Eq.  §§  60,  61),  and  also  on  the  ground  of  trust  and  public  policy. 
Here  equity,  acting  in  personam,  declares  the  person  who  has  thus  fraudu- 
lently possessed  himself  of  the  property  of  another  a  trustee  for  that 
other.  As,  if  an  agent  is  employed  to  purchase  for  another  and  purchases 
for  himself,  he  will  be  treated  in  equity  as  a  trustee  for  his  principal,  and 
compelled  to  transfer  the  legal  title  to  him :  (St.  Eq.  §  316  ;  Haynes'  Eq. 
2d,  129.) 

Q. — ^When  is  a  conveyance  of  property  deemed  fraudulent  as  against 
creditors  or  purchasers,  and  what  is  the  effect  of  such  a  conveyance  as 
respects  the  party  making  it  ? 

A. — ^All  voluntary  conveyances  are  declared  void  as  against  bond  fide 
purchasers  for  valuable  consideration,  and  also  against  creditors  to  whom 
the  settlor  was  indebted  at  the  time  of  such  conveyance:  (a) (see  13  Eliz. 
o.  6 ;  27  Eliz.  c.  4 ;  Twyne's  case,  1  Sm.  L.  0.  p.  1  et  seq,)  As  between 
the  piuiies  themselves,  however,  such  conveyances  are  binding.      But 

(«)  As  to  future  creditors,  see  Barling  ▼.  BiBhop  (2  L.  T.  Rep.  N.  S.  651.) 
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although  the  settlor  may  dispose  of  the  property  to  a  hondfde  purchaser 
for  value,  equity  will  not  give  its  aid  to  enable  him  to  complete  a  contract 
of  sale  against  the  purchaser  :  (Sm.  Man.  sect.  198.) 

Q. — Can  a  creditor  whose  claim  did  not  exist  at  the  date  of  a  voluntary 
settlement  made  by  his  debtor  have  it  set  aside  ?     Give  reasons. 

A. — ^He  may  do  so  in  those  cases  where  the  effect  of  the  settlement  is 
to  deprive  the  settlor  of  the  means  of  paying  certain  then  existing  debts. 
Lord  Hatherley,  in  Freeman  v.  Pope  (L.  Bep.  5  Oh.  538),  states  the  law  U> 
be  that,  in  the  absence  of  direct  proof  of  intention  to  defraud,  if  a  person 
owing  debts  makes  a  settlement  which  subtracts  from  the  property  which 
is  the  proper  fund  for  the  payment  of  those  debts,  an  amount  without 
which  the  then  existing  debts  could  not  be  paid,  then  the  law  will  presume 
an  intention  to  defeat  and  delay  creditors  such  as  to  bring  the  case  within 
the  statute  13  Eliz.  c.  5.  In  other  words,  the  subsequent  creditors  whose 
money,  lent  by  them,  must  have  been  applied  towards  paying  the  former 
creditors,  have  an  equity  to  **  stand  in  their  shoes  *'  for  the  purpose  of 
impeaching  the  settlement :  (Snell,  82,  5th  edit.) 

Q. — Is  an  irrevocable  voluntary  conveyance  (accompanied  by  delivery  of 
possession)  made  by  a  solvent  person  in  favour  of  his  child  good  against 
subsequent  creditors  ? 

A. — It  is,  except  that  if  the  settlor  becomes  bankrupt  within  two  years 
of  the  date  of  the  voluntary  conveyance,  it  will  be  void  against  the  trustee 
in  bankruptcy,  or  if  the  settlor  become  bankrupt  within  ten  years  unless 
the  party  claiming  under  it  can  prove  the  solvency  of  the  settlor :  (46  & 
47  Vict.  c.  52,  s.  47.)  The  corresponding  section  (sect.  91)  in  the  1869* 
Act  was  confined  to  traders, 

Q. — If  a  donee  of  a  general  power  of  appointment  over  a  fund  exercises 
the  power,  can  his  creditors  claim  the  fund  against  the  appointee,  and 
purchasers  from  him  ? 

A, — Creditors  can  claim  the  fund  against  the  appointee,  unless  the 
appointment  was  bondjide  and  for  value,  also  against  his  purchaser  if  the 
purchase  be  not  likewise  bondjide  and  for  value  :  (see  Tivyne'a  case,  sup, ; 
2  Sug.  Pow.  102,  158,  159,  7th  edit. ;  Morewood  v.  South  Yorkshire 
Eailwaij  Company,  3  H.  &  N.  798  ;  Bowes  v.  Foster,  2  H.  &  N.  779.) 

Q. — State  some  cases  in  which  equity  wiU  support  a  voluntary  convey- 
ance ;  and  in  what  cases  will  set  such  a  conveyance  aside  ;  and  when  will  it 
refuse  to  interfere  ? 

A. — ^If  the  conveyance  is  complete,  so  that  no  act  remains  to  be  done 
to  give  full  effect  to  the  title,  equity  will  enforce  it  against  the  party 
making  or  creating  it,  and  his  representatives,  although  it  be  merely 
voluntary.  But  it  will,  as  above  stated,  set  such  a  conveyance  aside  in, 
favour  of  a  bondjide  purchaser  or  of  creditors.  If  there  are  two  volun- 
tary conveyances,  and  each  ib  bondjide,  equity  will  not  interfere:  (Sm. 
Maji.  sup. ;  Ellison  v.  Ellison,  1  L.  G.  £q.  199,  2nd  edit.) 

Q. — In  what  cases  will  equity  set  aside  a  sale  for  inadequacy  of  price  ? 

A. — Only  where  the  price  is  so  inadequate  as  to  shock  the  conscienoe,. 
and  amount  to  conclusive  evidence  of  fraud,  or  where  there  is  inadequacy 
and  other  suspicious  circumstances ;  as  if  proper  time  for  deliberation  waa 
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not  allowed  the  party  injured ;  or  if  he  was  an  illiterate  person  an  advan- 
tage was  taken  of  his  necessities,  and  the  like.  But  mere  inadequacy  will 
not  avoid  a  bargain :  (Sm.  Man.  sect.  123  ;  Baker  t.  Monk,  10  L.  T.  Bep. 
N.  S.  86;  31  Vict.  c.  4.)  (a) 

Q. — ^What  does  equity  usually  require  to  establish  the  validity  of  a 
purchase  from  an  ezpectamt  heir  ?  and  on  whom  is  the  onus  of  proof  ? 

A, — ^Formerly  (1)  either  a  fair  consideration  to  be  paid,  or  (2)  that  the 
bargain  was  made  known  to  and  approved  by  the  person  to  whose  estate 
the  expectant  hoped  to  succeed.  And  it  seems  that  in  the  latter  case 
such  person  should  have  been  in  a  position  to  relieve  the  expectant  from  his 
difficulties,  in  order  to  give  the  bargain  validity  :  (see  Sm.  Man.  sect.  166 ; 
Earl  of  Chesterfield  v.  Janson,  1  L.  0.  Eq.  428,  and  notes,  2nd  edit.)  By 
the  31  Vict.  c.  4,  however,  it  is  enacted  that  no  purchase  made  bond  fide 
and  without  fraud  or  unfair  dealing  of  any  reversionary  interest  is  to  be 
set  aside  merely  on  the  ground  of  inadequacy  of  price :  (and  see  E,  of 
Aylesjord  v.  Morris,  8  Oh.  App.  484-90.)  The  onus  of  proof  is  on  the 
purchaser :  (8m.  Principles,  147.) 

Q. — ^How  does  equity  look  on  a  transaction  between  father  and  son  just 
of  age  or  just  after  he  has  come  of  age,  on  a  consideration  of  love  and 
affection  ? 

A. — ^With  a  considerable  amount  of  jealousy,  and  sees  .that  it  is  entered 
into  with  entire  good  faith,  and  will,  indeed,  require  the  father  to  show 
that  the  child  was  really  a  free  agent,  and  had  adequate  and  independent 
advice :  (see  Sm.  Man.  sect.  149  ;  Berdoe  v.  Dawson,  12  L.  T.  Bep. 
N.  8.  103.) 

Q. — ^Are  there  any,  and  what,  cases  of  fraud  against  which  equity  will 
not  relieve  ?  Suppose  the  parties  are  in  pari  delicto,  what  maxim  guides 
the  court  ? 

A. — ^Belief  will  not  be  granted  when  both  parties  are  truly  in  pari 
delicto  ;  for  the  maxim  is  that,  "In  pari  delicto  potior  est  conditio  defen- 
dentis  et  possidentis,'*  An  exception  occurs,  however,  where  public  policy 
would  thereby  be  promoted,  as  in  the  case  of  a  gambling  security,  which 
is  void,  and  money  paid  on  it  may  be  recovered  back :  (St.  £q.  §§  298, 
308,  304.) 

Q. — What  is  the  rule  in  equity  as  to  time,  barring,  or  not  barring,  relief 
against  fraud  ? 

A, — ^In  the  case  of  concealed  fraud  time  is  no  bar  in  equity  until*  such 
fraud  is,  or  with  reasonable  diligence  might  have  been,  first  known  or  dis- 
covered. But  if  the  lands  have  got  into  the  hands  of  a  bond  fide  purchaser 
for  valuable  consideration,  without  notice  of  the  fraud,  no  action  will  lie 
for  their  recovery  against  the  purchaser :  (3  &  4  Will.  4,  c.  27,  s.  26  ;  Sug. 
B.  P.  Stats.  102.) 

Q. — ^Define  acquiescence. 

A. — It  must  be  an  acceding  to  a  given  state  of  things  with  full  know- 
ledge of  the  facts — ^mere  quiescence  is  not  sufficient. 

(a)  Bat  although  this  is  the  case,  yet  equity  will  not  generally  enforce  an  agree- 
ment where  the  price  is  not  fair  and  adequate :  (see  Faleke  ▼.  Gray,  88  L.  T.  Rep. 
297 ;  and  see  hereon  Law  Ttntej,  yoL  88,  No.  862,  pp.  248  to  245.) 
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In  Wharton's  Law  Lexicon  acquiescence  is  defined  to  be  "  consent  either 
express  or  implied." 

Q. — ^Oan  an  arbitrator  under  any,  and  what  circumstances,  be  made  a 
party  in  an  action  for  the  purpose  of  impeaching  his  award  ? 

A. — Yes,  upon  due  proof  of  misconduct,  partiality,  fraud,  or  corruption, 
and  equity  will  set  aside  the  award :  (St.  Eq.  §§  1451,  1452,  1498, 1500.) 
And  it  will  admit  evidence  of  an  arbitrator  in  explanation  of  his  award 
on  the  ground  of  mistake :  (Ee  Dare  Valley  Railway  Company,  L.  Bep. 
6  Eq.  429.) 

Q. — State  shortly  the  law  with  respect  to  contracts  entered  into  for  the 
purpose  of  promoting  marriage  for  reward,  and  to  gifts  on  contracts 
operating  unduly  in  restraint  of  marriage. 

A, — Contracts  made  with  parents  or  other  persons  standing  in  peculiar 
relations  to  one  of  the  parties  for  the  purpose  of  promoting  marriage  for 
reward  are  void,  whereby  on  a  treaty  of  marriage  they  are  to  receive  a 
remuneration  for  promoting  the  marriage  or  giving  their  consent  to  it. 

A  contract  is  void  if  it  is  expressly  in  restraint  of  marriage  generally,  or 
if  it  is  BO  restricted  that  it  is  probable  that  it  may  virtually  operate  in 
restraint  of  marriage  generally  :  (see  Sm.  Man.  sect.  139.) 

Q. — ^When  was  a  settlement  said  to  be  a  fraud  on  the  husband's  marital 
rights  ? 

A. — Prior  to  the  Married  Women's  Property  Act,  1882,  where  a  woman 
in  contemplation  of  marriage,  without  the  privity  of  her  intended  hus- 
band, made  a  settlement  to  her  separate  use,  or  a  conveyance  in  favour  of 
persons  for  whom  she  was  under  no  moral  obligation  to  provide,  it  was 
treated  as  a  fraud  on  the  husband's  marital  rights,  and  would  be  set  aside 
in  equity :  (St.  Eq.  §  273  ;  Sm.  Man.  sect.  182  ;  CounUsa  of  Strathnmre  v. 
Bowes,  1  L.  0.  Eq.  364,  3rd  edit.) 

Q. — ^Does  equity  impose  any,  and  what,  terms  upon  a  plaintiff  seeking 
to  set  aside  an  usurious  contract  ? 

A.^YeB  ;  it  will  interfere  only  on  the  terms  that  the  borrower  will  do 
equity  by  paying  the  lender  what  is  bond  fide  due  to  him :  (St.  Eq.  §  301 ; 
Sm.  Man.  sects.  40,  729.) 

Q. — Under  what  circumstances  will  the  Ohancery  Division  of  the  High 
Oourt  of  Justice  afiPord  relief  against  a  creditor  who  has  lent  money  at  an 
exorbitant  rate  of  interest  ? 

A. — In  all  cases  where  there  has  been  any  unfairness  in  the  tnuisaotion, 
and  even  without  any  unfairness  where  the  loan  has  been  made  on  extra- 
vagant terms  to  remaindermen  or  reversioners,  in  which  case  it  grants  relief 
on  payment  of  the  amount  advanced,  with  5  per  cent,  interest :  (B^non  v. 
Cooke,  L.  Bep.  10  Gh.  389.) 

Q. — A.  is  a  money-lender,  and,  by  advertisements,  advertises  money  to 
be  lent  "  on  easy  terms,"  and  afterwards  lends  money  to  B.  on  the  security 
of  a  bill  of  sale  on  very  hard  terms ;  in  an  action  to  set  aside  the  bill  of 
sale  what  is  necessary  to  be  proved,  and  on  whom  does  the  onus  of  the 
proof  lie? 

A. — On  proving  this  representation  the  onus  will  lie  on  the  lender  to 
prove  that  he  has  clearly  explained  to  the  borrower  the  terms  of  the  loan, 
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otherwise  the  bill  of  sale  will  be  set  aside:  {Moorhouse  v.   Woolfe,  46 
L.  T.  Eep.  374.) 

Q. — A.  baying  sold  his  expectant  interest  in  real  estate,  and  received 
the  purchase  money,  afterwards  issues  a  writ  to  set  aside  the  sale  on  the 
groond  of  fraud,  which  he  succeeds  in  proving :  on  what  terms  will  equity 
grant  relief  ? 

A, — On  the  terms  that  A.  repay  the  purchaser  what  he  actually  paid 
for  the  expectancy  with  reasonable  (a)  interest  on  that  amount ;  for  he 
who  seeks  equity  must  do  equity  :  (St.  £q.  §§64  c,  801,  707;  Sm.  Man. 

Q. — ^In  the  case  of  voluntary  gift  by  deed  inter  vivos,  upon  whom,  if  the 
gift  be  afterwards  challenged  by  the  donor,  will  the  burden  of  proof  faU, 
and  what  must  be  shown  to  set  the  deed  aside  ?     State  the  rule. 

A, — The  burden  of  proving  the  transaction  to  be  fair  falls  on  the 
person  taking  the  benefit.  Proof  that  the  donor  knew  and  understood 
what  he  was  doing  shows  such  fairness ;  unless  the  donor  stood  in  a 
confidential  relation  towards  the  donee,  for  then  further  proof  of  how  the 
intention  was  produced  must  be  given.  If  proper  proof  be  not  given, 
equity  will  set  aside  the  gift  on  the  principle  of  public  policy  :  {Hugueniti 
V.  Baseley,  2  L.  0.  Eq.  528  et  seq,  in  notis,  3rd  edit. ;  8m.  Man.  sect.  200.) 

Q....State  the  rule  on  which  equity  has  acted  in  setting  aside  a 
voluntary  donation  obtained  by  one  person  from  another,  the  donee  not 
standing  in  any  confidential,  fiduciary,  or  other  relation  towards  the 
donor. 

A. — ^That  whero  there  is  no  fiduciary  capacity  it  will  not  set  aside  a 
voluntary. donation  without  proof  of  fraud  or  unfair  dealing. 

Q. — The  like  question  as  to  donations  from  a  child  to  a  parent,  or 
person  in  loco  parentis, 

A, — It  will  set  such  a  transaction  aside  in  this  case  unless  there  is  proof 
that  the  child  was  protected  by  independent  advice,  and  thoroughly  under- 
stood the  transaction :  (see  Haynes,  sect.  5,  and  cases  cited.) 

Q. — The  like  question  as  to  transactions  between  a  solicitor  and  his 
client  by  deed  or  will. 

A. — ^Equity  will  not  allow  such  transactions  (to  any  material  extent) 
between  solicitor  and  client  inter  vivos,  but  will  allow  a  gift  by  will: 
(Hindson  v.  Weatherill,  5  De  G.  M.  &  a.  301.) 

Q. — ^And  between  what  relations  does  the  rule  apply,  and  against 
whom  principally  does  equity  seek  to  protect  the  owner  of  the  pro- 
perty ? 

A, — ^The  rule  applies  between  parent  and  child ;  guardian  and  ward ; 
trustee  and  cestui  que  trust ;  solicitor  and  client,  &o.  The  court  protects 
the  owner  of  the  property  against  those  having  an  influence  over  him  : 
(see  Huguenin  v.  Baseley,  2  L.  0.  Eq.  531  et  seq,  in  notis,  drd  edit.) 

Q, — State  some  cases  in  which  a  party,  not  having  actual  notice,  will 


(a)  It  must,  however,  be  remembered  that  the  laws  against  nsary  are  repealed  by 
the  17  ft  18  Yiot.  c.  90. 
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be  held  to  have  constructive  notice,  so  as  to  afiPect  bim  in  equity  tbe  same 
as  if  be  bad  received  actual  notice. 

A. — ^In  equity  notice  to  tbe  agent  is  notice  to  tbe  principal,  since  it 
would  be  a  breacb  of  trust  in  tbe  former  not  to  communicate  tbe  know- 
ledge to  tbe  latter.  And  whatever  is  sufficient  to  put  a  party  upon 
inquiry  is,  in  equity,  beld  to  be  good  notice  to  bind  bim.  Tbus,  notice  of 
a  lease  will  be  notice  of  its  contents :  (see  Sm.  Man.  sect.  190 ;  i^  Neve  v. 
Le  Neve,  2  L.  0.  Eq.  23,  2nd  edit.)  But  by  45  &  46  Vict.  c.  39,  s.  3.  a 
purchaser  will  not  be  prejudicially  affected  by  notice  of  any  instrument, 
fact,  or  tbing,  unless  it  is  witbin  bis  own  knowledge  or  would  bave  been,  if 
be  bad  made  reasonable  inquiries,  or  if  it  bas,  or  migbt,  on  reasonable 
inquiry,  bave  come  to  tbe  knowledge  of  bis  counsel,  solicitor,  or  agent  in 
tbe  same  transaction. 

Q, — ^Will  a  party  wbo  bas  attested  tbe  execution  of  a  deed  be  beld  by 
equity  from  tbat  circumstance  to  be  affected  witb  notice  of  tbe  contents 
of  sucb  deed  ? 

A, — Tbe  better  opinion  is  tbat,  being  a  witness  to  tbe  execution  of  a 
deed  will  not  of  itself  be  notice :  for  a  witness  in  practice  is  not  privy  to 
tbe  contents  of  tbe  deed  :  (see  Sug.  Gone.  V.  614,  and  tbe  cases  there 
cited.) 

Q. — A.  having  a  judgment  against  6.  issues  an  elegit,  under  which  he 
gets  possession  of  B.'s  estate ;  B.  afterwards  charges  his  estate  witb  the 
payment  of  an  annuity  to  C,  and  subsequently  to  this  A.  takes  a  con- 
veyance of  the  estate  from  B.,  in  consideration  of  his  judgment  debt ;  has 
this  conveyance  any,  and  what,  effect  upon  O.'s  annuity? 

A. — It  is  clear  tbat  if  A.  bad  notice  of  tbe  annuity  at  tbe  time  of  the 
conveyance  he  takes  the  estate  subject  to  it ;  and  even  if  be  bad  not 
notice  we  presume  tbat  bis  judgment  is  merged  by  tbe  conveyance, 
and  the  annuity  left  intact :  (see  Sug.  Gone.  V.  520 ;  David.  Gone.  tit. 
"  Mortgages." 

Q. — In  construction  of  the  registry  Acts  of  Anne  and  Geo.  2,  whereby 
a  registered  deed  takes  priority  of  one*  unregistered,  what  relief  will  a 
court  of  equity  afford,  if  the  party  knew  of  tbe  unregistered  deed  ? 

A, — His  title  will  be  postponed,  and  made  subservient  to  tbe  title  of 
tbe  party  whose  deed  is  not  registered.  For  tbe  object  of  tbe  Begistiy 
Acts  is  only  to  secure  subsequent  purchasers  and  mortgagees  against  prior 
secret  conveyances  and  incumbrances :  (Sug.  Gone.  V.  578  ;  Sm.  Man. 
sect.  188.) 

Q. — ^A  devisee  of  land  in  Middles&c  conveys  such  land  to  a  purchaser 
for  value.  The  testator's  heir-at-law  has  previously  conveyed  tbe  same 
land  also  to  a  purchaser  for  value.  Tbe  testator's  will  bas  not  been 
registered  at  tbe  Middlesex  Registry  witbin  tbe  period  allowed  by  law, 
but  the  conveyance  by  tbe  devisee  is  registered  before  the  conveyance  by 
tbe  heir-at-law.     Which  conveyance  will  prevail,  and  why  ? 

A. — Tbe  conveyance  by  the  devisee,  being  registered,  first  prevails: 
(37  &  38  Vict.  c.  78,  s.  8.) 

Q. — State  what  contracts  and  conditions  in  restraint  of  trade  are  void^ 
and  in  what  cases  such  contracts  and  conditions  may  be  enforced. 
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A, — ^Those  in  general  restraint  of  trade  are  void,  as  tending  to  discourage 
industry,  enterprise,  and  just  competition.  But  a  person  may  for  reason- 
able consideration  restrain  himself  from  carrying  on  a  trade  in  a  particular 
place,  or  with  particular  persons,  or  for  a  reasonably  limited  time.  So  a 
person  may  lawfully  sell  a  secret  in  his  trade  or  business,  and  restrict 
himself  from  using  the  secret :  (see  Mitchell  v.  Reynolds,  1  Sm.  L.  0.  171 ; 
8m.  Man.  sect.  141.) 

Q. — A  publican  sells  his  business,  and  to  induce  the  purchaser  to  give 
him  a  large  price  engages  to  discontinue  as  a  publican.  If  he  breaks  his 
engagement  what  remedy  has  the  purchaser? 

A, —  Contracts  in  general  restraint  of  trade  are  void ;  consequently  this 
provision  cannot  be  enforced  by  injunction,  which  it  otherwise  could  be  if 
the  engagement  was  not  to  trade  as  such  within  a  reasonable  distance. 


LEGACIES  AND  DONATIONS  MOBTIS  CAUSl. 

Question, — When  would  a  suit  lie  at  common  law  to  recover  a  legacy  ? 
Answer. — When  the  legacy  was  specific  and  the  executor  had  assented  : 
(Sm.  Man.  sect.  206.) 

Q. — ^What  is  the  equitable  principle  upon  which  a  legatee  is  entitled  ta 
sue  an  executor? 

A, — It  is  upon  the  principle  that  the  executor  is  treated  as  a  trustee 
for  the  benefit  of  the  legatees.  Also  on  account  of  the  want  of  any  other 
remedy :  (a)  (St.  Eq.  §  693  ;  and  see  21  &  22  Vict.  c.  77,  s.  28  ;  Sm.  Man. 
sect.  206.) 

Q. — ^From  what  time  does  the  interest  of  a  legacy  given  by  a  parent  to 
his  child  commence  ? 

A, — ^Whenever  a  legacy  is  given  by  a  father  to  his  child,  as  a  provision 
for  such  child,  though  payable  at  a  future  day,  the  child  has  a  right  to  the 
interest  of  the  money  from  the  testator's  death :  (Sm.  Man.  sect.  215a.) 

Q. — Is  a  pecuniaiy  legatee  entitled  to  interest ;  and  if  so,  from  what 
time,  and  at  what  rate  of  interest,  where  no  time  or  rate  of  interest  is 
mentioned  in  the  will  ? 

^.-— The  legatee  is  entitled  to  interest  at  4tL  per  cent,  from  a  year  after 
the  death  of  the  testator,  when  no  time  or  rate  of  interest  is  fixed  by  the 
will :  (see  Alln.  Wills,  335,  3rd  edit.) 

Q. — In  what  cases  will  equity  allow  interest  on  a  legacy,  payable  at  a 
future  time,  when  interest  is  not  given  by  the  will  ? 

A» — ^Where  the  testator  was  the  parent  of,  or  stood  in  loco  parentis  to^ 
the  legatee,  and  there  is  no  other  provision  for  maintenance,  even  though 
the  legacy  be  contingent.  And  when  the  legacy  is  to  be  paid  at  twenty- 
one,  or  on  marriage,  and  the  age  is  attained,  or  the  marriage  takes  place, 
in  the  testator's  lifetime,  the  legacy  will  be  payable  at  his  decease,  and 


(a)  This  latter  roason  is  founded  on  the  maxim  "  that  equity  will  not  enffer  a  right 
to  he  without  a  remedy :"  (see  Smithes  Man.  sect.  22,) 
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cany  interest  from  that  period :  (Hayes  &  Jann.  Gone.  Wills,  232-234, 
6th  edit. ;  Sm.  Man.  sect.  215a.) 

Q. — A  legacy  is  given  to  an  infant  "  payable  "  at  the  age  of  twenty- 
one,  another  legacy  is  given  to  him  at  twenty-one.  On  his  death  before 
attaining  that  age  what  will  become  of  these  legacies  respectively  ? 

A. — The  first  legacy  is  a  vested  interest,  and  would  go  to  the  personal 
representatives ;  the  second  lapses  unless  interest  has  been  given  in  the 
meantime  :  {Stapleton  v.  Chealea,  Tudor  s  L.  0.  724.) 

Q. — ^When  will  a  person  bom  on  the  1st  Jan.  1883,  come  of  age? 
Oive  the  reasons  for  your  answer. 

A. — Immediately  after  midnight  of  the  30th  Dec.  1904,  as  the  law  in 
general  allows  no  fraction  of  a  day :  (Go.  Litt.  171  b.) 

Q. — ^Where  a  legacy  is  charged  on  real  and  personal  estate,  and  the 
legatee  dies  before  the  day  of  payment,  how  is  the  legacy  treated  I 

A. — If  the  time  of  payment  has  respect  to  the  legatee  personally,  and 
not  to  the  estate  or  convenience  of  the  owner,  the  legacy,  so  far  as  it  is 
charged  on  the  realty,  lapses  by  reason  of  the  death  of  the  legatee  before 
the  day  of  payment,  and  the  personal  estate  only  remains  charged.  Bat 
it  is  otherwise  where  the  legacy  charged  on  the  real  estate  has  regard  to 
its  postponement  to  the  estate  itself,  or  its  owner,  and  not  to  the  legatee : 
(see  Gold.  Eq.  190,  191,  4th  edit. ;  Sm.  Man.  sect.  213  ;  Parker  y.  Hodgson, 
4  L.  T.  Eep.  N.  8.  762.) 

Q. — ^If  a  legacy  is  left  to  a  person  for  a  particular  purpose  which  can- 
not be  effected,  what  will  become  of  the  legacy  ? 

A. — ^If  the  legacy  be  vested,  the  fact  that  the  particular  purpose  cannot 
be  effected  will  not  divest  the  legacy.  As  if  a  legacy  be  given  to  a  person 
to  apprentice  him,  or  the  like,  it  is  an  absolute  gift  to  the  legatee ;  and  if 
he  dies  before  it  is  so  applied,  it  belongs  to  his  representatives :  (2  8t. 
Eq.  462,  464;  Sm.  Man.  sect.  211.) 

Q. — Define  a  specific  and  a  gefleral  legacy. 

A . — The  former  is  a  gift  of  a  specified  part  of  the  testator's  property : 
as  a  gift  of  the  diamond  ring  presented  to  me  by  A.  B.  A  general  l^^acj 
is  not  so  distinguished  :  as  a  bequest  of  a  diamond  ring,  which  of  course 
will  be  satisfied  by  the  delivery  of  any  diamond  ring  .  (Alln.  Wills,  313, 
321,  3rd  edit. ;  Matt.  Exors.  180,  2nd  edit.) 

Q. — ^Bequest  to  A.  of  "  my  1000/.  stock  of  the  Great  Western  Bail- 
wajf  Company."  The  testator  afterwards  borrowed  500/.  on  mortgage  of 
the  stock,  and  died  leaving  it  so  pledged.  What  are  A.'s  rights  in  relation 
to  the  legacy  ? 

A. — The  legatee  is  entitled  to  have  the  legacy  (which  is  a  specific  one) 
'  free  from  the  pledge  :  (Bothamley  v.  Sherson,  44  L.  J.  489,  Oh. ;  Williams 
on  Executors,  p.  3.) 

Q. — ^What  is  the  effect  of  the  Statute  of  Limitations  on  a  legacy  ? 

A. — A  legacy  was  barred  at  the  end  of  twenty  years  next  after  a 
present  right  to  receive  it  accrued  to  some  person  capable  of  giving  a  dis- 
<3harge  for  it,  unless  in  the  meantime  some  part  of  the  legacy  or  interest 
thereon  has  been  paid,  or  some  written  acknowledgment  of  the  light 
thereto  given.     And  only  six  years*  arrears  of  interest  on  the  legacy  can 
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be  recovered :  (see  8  &  4  Will.  4,  c.  27 ;  Sug.  B.  P.  Stats.  116,  131.) 
Since  the  1st  of  Jannary,  1879,  the  time  is  reduced  to  twelve  years : 
(37  &  88  Vict.  c.  57,  s.  8.)  A  legacy  given  upon  trust  is  exempt  from 
this  rule  (Watson  v.  Saul,  1  Giff.  188)  ;  but  if  charged  upon  land  is  no 
longer  so :  {lb,  sect.  10.) 

Q. — Define  the  principles  which  guide  equity  in  the  construction  of 
wills  and  legacies. 

A. — In  deciding  on  the  validity  and  interpretation  of  purely  personal 
bequests,  equity  implicity  follows  the  rules  of  the  civil  law  as  formerly 
recognised  in  the  ecclesiastical  courts,  but  as  to  the  validity  of  devises 
and  legacies  charged  on  land,  it  generally  follows  the  rules  of  the  common 
law :  (Sm.  Man.  sect.  217.)  And  all  courts,  as  far  as  possible,  in  the  con- 
struction of  wills,  are  guided  by,  and  try  to  carry  out,  the  intention  of 
the  testator. 

Q. — Define  donatio  mortis  causd,  and  state  in  what  particulars  it  differs 
from,  and  in  what  it  resembles,  a  legacy. 

A. — A  donatio  mortis^causd  is  a  gift  of  personal  property  made  by  one 
who  is  in  peril  of  death,  evidenced  by  a  manual  delivery  of  the  property 
itself,  or  the  means  of  obtaining  possession  of  it,  and  conditioned  to  take 
effect  in  the  event  of  his  not  recovering  from  his  existing  disorder,  and 
not  revoldng  the  gift  before  his  death. 

It  differs  from  a  legacy  thus :  1.  It  takes  effect  sub  modo  from  the 
delivery  in  the  donor's  lifetime,  and  cannot,  therefore,  be  proved  as  a 
testamentary  act  in  the  Probate  Division.  2.  It  requires  no  assent  of  the 
executor  or  administrator  to  perfect  the  donee's  title.  It  differs  from  a 
gift  inter  vivos,  and  resembles  a  legacy  in  these  particulars  :  (1)  It  is 
revocable  during  the  donor's  lifetime.  (2)  It  may  be  made  to  the  wife  of 
the  donor.  (3)  It  is  liable  for  the  donor's  debts  on  a  deficiency  of  assets. 
(4)  It  is  liable  to  legacy  duty  :  (see  Sm.  Man.  sect.  221  ;  Ward  v.  Turner, 
1  L.  C.  Eq.  721,  2nd  edit. ;  Wms.  P.  P.  368,  10th  edit.) 

Q. — Can  a  good  donatio  mortis  causd  be  made  by  delivery  of  a  cheque  ? 
of  a  bond  ?  of  a  bankers'  deposit  note  ?  or  of  a  railway  share  certificate  ? 

A. — Cheques,  bonds,  and  bankers'  deposit  notes  {Amiss  v.  Witt,  33 
Beav.  649)  may  be  the  subject  of  it :  (Sm.  Man.  sect.  220.)  But  see  the 
case  of  Hewitt  v.  Kaye  (L.  Bep.  6  Eq.  198),  where  a  cheque  which  could 
not  be  presented  before  the  donor's  death  was  held  not  a  good  donatio 
mortis  causd.  A  railway  share  certificate  cannot  be  the  subject  of  it : 
{Moore  v.  Moore,  L.  Bep.  18Eq.  474.) 


TBUSTS,  TBUSTEES,  &o. 
1.  Express  Trusts. 

Question.— -Define  a  trust. 

Answer. — ^A  trust,  when  used  in  the  sense  of  an  interest,  is  the  equit- 
able or  beneficial  interest  in  or  ownership  of  real  or  personal  estate, 
unattended  with  the  possessory  and  legal  ownership  :  (see  Sm.  Man.  118, 
10th  edit.) 
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Q. — State  the  difiFerent  kinds  of  trusts  recognised  in  equity ;  and  in 
what  respect  the  legal  differs  from  the  equitable  interest  in  the  subject- 
matter  of  the  trust. 

A. — Trusts  are  either  express,  implied,  or  constructive.  The  person 
who  has  the  legal  interest  in  the  subject-matter  of  the  trust  holds  the 
direct  and  absolute  dominion  over  the  property  in  the  view  of  the  law ; 
whilst  he  who  has  the  equitable  interest  (called  the  cestui  que  trust)  is 
entitled  to  the  income  and  profits,  or  beneficial  interest  in  the  property : 
(St.  Eq,  §  964  ;  Sm.  Man.  sect.  226.) 

Q. — ^Define  (a)  an  express  trust,  (b)  an  implied,  trust,  and  (c)  a  con- 
structive trust.     Give  an  illustration  in  each  case. 

ul.— (a)  An  express  trust  is  one  which  is  clearly  expressed  by  the 
author  thereof,  or  may  fairly  be  collected  from  a  written  document,  as  a 
devise  to  A.  and  his  heirs  upon  trust  to  pay  B.  the  rents  and  profits  for 
life,  and  then  upon  trust  for  his  children,  as  he  should  appoint :  (8m. 
Man.  sect.  227.) 

(b)  An  implied  trust  is  one  founded  upon  an  unexpressed  but  presum- 
able intention  of  the  parties,  as  where  real  estate  is  devised  upon  tmst  for 
sale  for  a  statutory  purpose,  which  fails,  there  will  be  a  resulting  trust  to 
the  heir:  {Ih,  sect.  282.) 

(c)  A  constructive  trust  is  one  raised  by  construction  of  equity  in  order 
to  satisfy  the  demands  of  justice  without  reference  to  any  presumable 
intention  of  the  parties,  as  where  a  joint  owner,  acting  bond  fide,  pre- 
sumably benefits  an  estate  by  repairs  or  improvements,  it  arises  in  respect 
of  the  sum  expended :  (/(.  sect.  322.) 

Q. — Give  some  instances  of  the  difiFerence  between  a  legal  and  equit- 
able estate. 

A. — The  following  may  be  mentioned :  The  owner  of  the  legal  estate 
could  enforce  his  right  at  law,  whereas  the  owner  of  the  equitable  estate 
could  only  do  so  in  equity.  The  legal  estate  in  land  can  only  be  trans- 
ferred by  deed  or  will,  whereas  any  writing  is  sufficient  in  equity  to  bind 
the  equitable  estate.  Legal  assets  are  distributable  according  to  legal 
priorities,  whilst  equitable  assets  are  distributable  pari  passu.  The 
enforcement  of  trusts  is  confined  to  the  Chancery  Division  of  the  High 
Court :  (1873  Act,  s.  34 ;  sub-s.  3.) 

Q. — How  far  will  equity  construe  words  of  recommendation  or  request 
as  creating  a  trust  by  implication  ? 

A. — ^If  the  object  and  subject  of  the  proposed  trust  are  definite,  and  it 
can  be  gathered  from  the  will,  and  the  previous  conduct  of  the  testator, 
that  the  expressions  appear  to  be  imperative,  words  of  recommendation  or 
request  create  a  trust :  (Sm.  Man.  sect.  233.) 

ft 

Q. — ^Define  trusts  executed  and  trusts  executory  ;  and  state  if  there  \s 
any,  and  what,  difference  in  their  construction  ? 

A, — Trusts  executed  are  those  which  are  formally  and  finally  declared 
by  the  instrument  creating  them.  A  trust  executory  is  one  raised  by  a 
stipulation  or  direction  to  make  a  settlement  upon  trusts  which  do  not 
appear  to  be  formally  and  finally  declared  by  the  instrument  creating  them. 
Trusts  executed  are  construed  in  the  same  manner  as  similar  limitations 
of  legal  estates  and  interests  were  construed  in  courts  of  law.     Trusts 
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executory  are  not  construed  so  strictly  as  the  former,  bat  more  according 
to  the  presumable  intention  of  the  party  creating,  if  construing  them 
strictly  would  render  the  settlor's  directions  to  settle  nugatory :  (see  Sm. 
Man.  sect.  236 ;  Lord  Glenordiy  v.  Bosville,  1  L.  0.  £q.  1,  2nd  edit.) 

Q. — ^What  trusts  will  equity  enforce,  and  what  trusts  will  it  not 
enforce  ? 

A, — ^Equity  will  enforce  a  trust  where  it  is  executed,  or  where  it  is 
raised  by  will,  although  it  be  a  voluntary  trust ;  but  it  will  not  enforce  a 
mere  voluntary  executoiy/  trust  raised  by  a  covenant  or  agreement,  unless 
for  valuable  consideration  :  (see  St.  £q.  §§  793,  793  a;  Sm.  Man.  sect. 
246.) 

Q, — ^If  a  man  conveys  an  estate  to  trustees  upon  trust  to  sell  and  pay 
his  debts,  will  equity,  in  an  action  by  a  creditor,  compel  the  performance 
of  the  trust  ? 

A. — If  the  conveyance  is  not  communicated  to,  or  the  creditors  are  not 
in  any  manner  privy  to  the  conveyance,  the  deed  merely  operates  as  a 
power  to  the  trustees,  and  is  revocable  by  the  debtor.  But  if  the  creditors 
have  notice  of  the  trust,  and  assent  to  it,  it  seems  that  equity  will  enforce 
the  performance  of  the  trust :  (see  Acton  v.  Woodgate,  2  Myl.  &  K.  492  ; 
Sm.  Man.  sect.  250.) 

Q. — ^A  man  might  be  owner  of  a  thing  in  equity  when  another  man 
was  owner  at  law.  What  is  the  meaning  of  the  equitable  ownership  ;  how 
does  it  operate,  and  how  does  equity  give  effect  to  it  ? 

A. — This  question  is  illustrated  by  the  ordinaiy  case  of  trustee  and 
cestui  que  trust.  At  law  the  trustee  was  absolute  owner,  the  existence  of 
the  cestui  que  trust  not  being  recognised ;  but  in  equity  he  was  and  is  the 
real  or  beneficial  owner.  If  the  trustee  refuses  to  perform  his  trust  equity 
will,  by  acting  in  personam^  compel  him  to  perform  his  duties  and  pay 
over  the  profits  of  the  estate  to  the  cestui  que  trust  or  equitable  owner :  (see 
Sm.  Man.,  sect.  389  et  seq, ;  Haynes'  Eq.  23,  96,  122,  129,  et  infra,) 

Q, — ^What  is  the  distinction  between  a  cestiti  que  vie  and  a  cestui  que 
trust? 

A. — A  cestui  que  vie  is  he  on  the  duration  of  whose  life  the  interest  of 
another  depends^6.^.,  an  estate  to  A.  during  the  life  of  B.,  here  6.  would 
be  termed  the  cestui  que  vie ;  while  a  cestui  que  trust  is  the  person  having 
himself  the  equitable  or  beneficial  interest,  the  legal  estate  being  held  for 
him  by  the  trustee. 

Q. — ^Why  and  how  did  the  Statute  of  Uses  fail  to  accomplish  its 
intended  object ;  and  what  bearing  had  its  failure  on  the  modem  juris- 
diction of  the  Court  of  Ghanceiy  ? 

A. — It  failed  to  do  so,  because  it  was  held  that  the  Statute  of  Uses  (27 
Hen.  8,  c.  10)  only  executed  the  first  use,  and  that  if  a  use  was  limited  or 
engrafted  upon  a  use,  the  statute  did  not  execute  the  latter  use,  but  that 
it  remained  a  trust  to  be  enforced  in  equity  only.  Thus  arose  the  modem 
doctrine  of  uses  and  trusts  :  [TtfrrelVs  case,  Tud.  L.  0.  0.  251 ;  Sm.  Man. 
sect.  231.) 

Q.— Will  equity  recognise  any  period  of  time  as  a  limitation  to  a  suit 
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against  a  traetee  who  is  charged  with  fraud  in  the  execution  of  hia  tnut^ 
and  is  there  practically  any,  and  what,  distinction  to  the  rule  ? 

A, — ^Lapse  of  time  is  no  bar  to  the  claim  of  the  cestui  que  trust  against 
his  trustee  who  has  been  guilty  of  fraud,  and  the  cestui  que  trust  is,  without 
his  default,  in  ignorance  of  that  fraud.  And  this  rule  applies  whether 
the  trust  be  an  actual  or  only  a  constructive  trust :  (Rolfe  v.  Gregory, 
12  L.  T.  Bep.  N.  8.  162.  L.  G.)  Where  there  has  been  no  fraud, 
however,  it  is  presumed  an  express  trust  must  still  exist  to  constitute 
lapse  of  time  no  bar :  (see  Sm.  Man.  sect.  268  ;  Rolfs  y.  Gregory,  sup., 
and  1873  Act,  s.  25,  sub-s.  2 ;  37  &  88  Vict.  c.  57,  s.  10.)  So,  long 
acquiescence  in  the  trustees'  misconduct  may  bar  the  cestui  que  trust: 
(Sm.  sup.) 

2.  Implied  Trusts, 

Q. — ^What  is  an  implied  trust  ? 

A, — One  founded  on  an  unexpressed  but  presumable  intention :  (Sm. 
Man.  tit.  2,  Oh.  5.) 

Q. — ^What  is  a  resulting  trust  ?     Give  an  instance. 

A, — ^It  is  one  returning  by  implication  for  the  benefit  of  the  settlor  or 
his  representatives,  either  from  the  want  of  consideration  or  failure  of 
the  objects  of  the  trusts,  or  the  indefinite  nature  of  or  want  of  trusts.  As 
where  A.  conveys  land  to  B.,  without  consideration  and  without  any  uses 
or  trusts  being  declared :  (Oruise,  Uses,  194,  tit.  Eq.  §  1196  et  seq.,  and 
see  post) 

Q. — ^When  property  is  given  upon  trusts  which  fail  either  in  the  whole, 
or  partially,  by  deaths,  or  by  illegality,  or  indefiniteness  of  the  trusts 
themselves,  or  when  tiiey  are  finally  fulfilled  without  exhausting  the 
property,  to  whom  does  the  resulting  trust  of  such  remaining  property 
belong  ? 

A, — There  is  a  resulting  trust  of  such  property,  or  of  so  much  thereof 
as  remains  unexhausted,  to  the  person  creating  the  trust,  or  to  his  heir  or 
legal  personal  representatives,  unless  there  is  sufficient  evidence  or  pre- 
sumption  of  a  contrary  intention  :  (Sm.  Man.  sect.  295  ;  St.  £q.  §  1196  a, 
and  note  ;  Ackroyd  v.  Smithson,  1  L.  0.  Eq.  783,  8rd  edit.) 

Q. — State  shortly  the  principle  on  which  the  leading  case  of  Ackroyd  v. 
Smithson  was  decided. 

A. — The  principle  is  that  the  heir  must  take  all  real  estate  which  ia 
not  effectively  disposed  of  by  the  wilL  The  next  of  kin  can  take  by 
intestacy  no  interest  in  the  real  estate.  And,  therefore,  if  real  estate  ia 
by  the  will  directed  to  be  sold,  and  any  part  of  the  proceeds  be  undisposed 
of,  there  being  an  intestacy  as  to  such  part  of  the  proceeds,  it  must  result 
to  the  heir. 

Q. — ^What  is  conversion,  and  who  are  entitled  to  enforce  it  ?  Oan  a 
trustee  who  happens  to  be  beneficially  entitled  to  the  property  elect  to 
take  it  in  either  character,  and,  if  so,  upon  whom  does  the  onusprobandi 
fall  of  showing  the  same  ? 

A, — ^It  is  a  maxim  that  equity  looks  upon  that  as  done  which  ought  to 
be  done ;  thus  money  directed  to  be  laid  out  in  land,  and  land  directed 
to  be  turned  into  money,  are  in  general  regarded  as  that  specstes  of 
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property  into  which  they  are  directed  to  be  converted.  The  persons  to 
whom  property  directed  to  be  oonyerted  is  limited,  and  those  who  stand 
in  their  place  are]  entitled  to  enforce  the  conversion.  The  trustee,  being 
absolutely  entitled  to  the  property,  may  as  owner  take  it  in  either 
character,  bat  until  an  election  is  made  the  property  passes  as  if  actually 
converted,  and  the  onus  lies  on  those  who  would  show  an  election  to  take 
it  in  another  character  than  that  it  would  have  if  converted :  (Sm.  Man., 
sects.  41-:47.) 

Q. — A.  becomes  absolutely  entitled  to  a  sum  of  1000/.  in  court,  being 
money  directed  by  a  settlement  to  be  laid  out  in  the  purchase  of  land,  and 
subsequently  dies  intestate.  The  money  is  claimed  by  A.'s  heir-at-law, 
and  also  by  his  administrator.  On  what  does  the  title  to  the  money 
depend  ? 

A. — ^A.'s  heir-at-law  will  be  entitled  to  the  money,  unless  A.  in  his 
lifetime  had  elected  to  take  it  as  personalty  :  (Sn.  Eq.  206,  4th  edit.) 

Q. — ^Where  a  conveyance  or  transfer  of  property,  real  or  personal,  is 
made  without  consideration,  but  upon  trust,  of  which  no  distinct  use  or 
trust  is  stated,  to  whom,  then,  will  the  implied  trust  devolve  ? 

A, — In  this  case  there  wUl  be  a  resulting  trust  to  the  use  of  the  grantor 
or  his  representatives,  real  or  personal,  as  the  case  may  require :  (St.  Eq. 
§  1197.) 

Q. — ^Land  is  directed  to  be  sold.  Money  is  directed  to  be  laid  out  in 
land.  How  does  this  affect  the  devolution  of  the  properties,  and  when 
does  the  conversion  take  place  ? 

A. — The  land  is  reputed  as  money,  and  will  pass  as  such,  and  the 
money  is  considered  as  land,  and  descendible  and  devisable  as  such.  For 
equity  looks  upon  that  as  done  which  is  agreed  to  be  done.  If  the 
direction  is  by  deed,  the  conversion  will  take  effect  from  the  date  of  the 
deed ;  if  by  wUl,  from  the  death  of  the  testator:  (Sm.  Man.  sect.  42,  &c.) 

Q. — Given  in  a  will  the  ordinary  trusts  for  conversion  and  investment, 
and  bequest  of  the  income  to  the  testator's  widow  for  her  life,  on  what 
principles  does  the  court  act  in  dealing  in  the  meantime  with  the  income 
arising  from  the  profits  of  the  testator's  business  (say  a  brewer)  coming 
within  those  trusts  ? 

A, — The  widow  would  be  entitled  until  conversion  to  sums  equal  to 
the  dividends  which,  had  the  testator's  estate  been  converted  and  invested 
in  Consols  at  the  end  of  a  year  from  his  death,  the  estate  would  have 
received  from  the  Consols:  (Brown  v.  Gellatly,  New  Bep.  2  Ch.  App. 
751.) 

Q. — Devise  of  land  in  trust  for  sale  to  pay  debts.  After  the  payment 
of  debts  in  full  there  is  a  surplus.     Who  is  entitled  to  it  ? 

A, — The  heir-at-law  of  the  testator  is  entitled  to  the  surplus.  For 
where  real  estate  is  directed  to  be  sold  for  certain  purposes,  so  much  of 
the  estate  or  its  produce  as  is  not  effectually  disposed  of  by  the  will 
results  to  the  heir.  There  is  here  no  out-and-out  conversion,  but  only 
for  the  purpose  of  paying  debts :  (Sm.  Man.  sect.  295.) 

Q. — ^If  money  is  directed  by  a  testator  to  be  laid  out  in  land  for 
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particular  purposes,  and  these  purposes  should  fail  of  taking  effect,  does 
it  belong  to  the  heir  or  next  of  kin  ? 

A, — It  belongs  to  the  next  of  kin ;  for  where  the  purpose  fails  the 
intention  to  convert  fails  also.  But  if  any  event  has  happened  on  which 
the  conversion  ought  to  take  place,  though  the  object  of  the  conversion 
afterwards  ceases  to  exist,  the  property  will  be  treated  as  if  converted : 
(Sm.  Man.  sect.  300.) 

Q. — A  testator  directs  his  trustees  to  lay  out  his  residuary  personal 
estate  in  land,  in  which  he  gives  a  life  estate  to  his  wife,  with  remainder 
to  a  charity.  The  testator's  heir-at-law  and  next  of  kin  die  in  the  life- 
time of  the  widow.  The  residue  having  been  ascertained*  but  the  invest- 
ment in  land  never  having  been  made,  upon  whom  will  the  money  deyolve 
at  the  widow's  death,  and  why  ? 

A, — In  the  somewhat  sinular  case  of  Cogan  y.  Stevens  (5  L.  J.  N.  S. 
17,  Gh.),  Lord  Cottenham  decided  that  the  money  fell  into  the  residue 
of  the  personalty.  The  personal  representative  of  the  next  of  kin  will, 
therefore,  be  entitled  to  it,  and  as  personalty :  (see  Reynolds  v.  GodkCj 
Johnson,  536 ;  Haynes'  Out.,  p.  40,  4th  edit.) 

Q. — A  testator  devises  all  his  real  estate  to  trustees  upon  trust  to  sell 
and  divide  the  proceeds  of  sale  equally  between  A.  and  B.  Both  A.  and 
6.  die  in  the  testator's  lifetime.  Does  the  land  go  to  the  heir-at-law  or 
to  the  personal  representatives  of  the  testator  ? 

A. — When  both  die  the  trust  for  conversion  fails  altogether.  The 
land  will  therefore  go  to  the  testator's  heir  as  real  estate :  (Haynes*  £q., 
p.  396,  3rd  edit.) 

Q. — A.  purchases  and  pays  for  a  freehold  estate,  which  is  conveyed  by 
the  vendor  to  B.  0.  purchases  and  pays  for  Government  stock,  which  is 
transferred  into  the  name  of  D.  Is  there  a  resulting  trust  in  both  or 
either  of  these  cases  in  favour  of  A.  or  0.  upon  simple  proof  of  the 
payment  of  the  purchase  money  by  him  ?  (a) 

A, — The  trust  of  the  legal  estate  in  the  freehold  results  to  A. ;  although 

'  B.  executes  no  declaration  of  trust.     Buty  unless  the  trust  ariaes  on  the 

face  of  the  deed  itself,  the  proofs  must  be  very  dear;    and  it  seems 

doubtful  whether  parol  evidence  is  admissible  against  the  answer  of  the 

trustee  (B.)  den3dng  the  trust :  (8ug.  Cone.  V.  556.) 

There  is  also  a  resulting  trust  of  the  stock  in  favour  of  0.,  and  a  parol 
declaration  is  admissible  as  evidence  of  the  intention  of  the  party  advancing 
the  money,  this  being  a  trust  of  personalty  which  was  never  within  the 
Statute  of  Frauds,  or  the  doctrine  of  resulting  trusts  under  the  statute : 
(see  1  Myl.  &  E.  506  ;  Sidniouth  v.  SidmotUh,  2  Beav.  454 ;  also  Sm.  Man. 
sect.  312.) 

Q. — A.  purchases  an  estate  and  takes  a  conveyance  of  it  in  the  name  of 
0.,  his  son.     Is  there  a  resulting  trust  to  A.  ? 

(a)  Also  asked  thus:  If  a  person  purchases  lands  or  securities  in  the  name  of 
another,  being  a  stranger,  what  is  the  trust  that  is  implied,  and  how  can  it  be 
enforced  ? 

It  may  be  mentioned  that  this  does  not  apply  against  the  policy  of  any  statute, 
as  where  the  buyer  of  a  British  ship  has  it  registered  in  the  name  of  another;  for 
ngiatration  was  conclusive  of  ownership  both  at  law  and  in  equity. 
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A. — ^If  the  child  is  unproTided  for,  in  general  there  will  be  no  resulting 
trust,  because  it  will  be  presumed  that  it  was  intended  as  a  provision  for 
the  child ;  unless  there  are  circumstances  which  show  a  contrary  intention 
— such  as  a  contemporaneous  declaration  that  he  should  take  as  a  trustee : 
(Sm.  Man.  sect.  313 ;  Dyer  v.  Dyer,  1  L.  0.  Eq.  184,  3rd  edit.) 

3.  Constructive  Trusts. 

Q. — ^Define  a  constructive  trust  as  distinguished  from  express  or  implied 
trusts,  and  state  some  of  the  instances  in  which  it  arises. 

A. — ^It  is  one  raised  by  construction  of  equity  in  order  to  satisfy  the 
demands  of  justice,  without  reference  to  any  intention  of  the  parties.  It 
arises  where  a  person  who  is  only  joint  owner,  acting  bond  fide,  permanently 
benefits  an  estate  by  repairs  or  improvements  in  respect  of  the  sum  expended. 
So  where  a  person  lawfully  in  possession  under  a  defective  title  has  made 
permanent  improvements,  if  relief  is  asked  by  the  true  owner,  equity  will 
compel  him  to  allow  for  such  improvements;  for  he  who  seeks  equity 
must  do  equity  :  (Sm.  Man.  sect.  322  ;  Keeck  v.  Sandford,  1  L.  G.  Eq.  36, 
2nd  edit.) 

Q, — ^What  do  you  understand  by  the  following  expressions  ? 

(a)  A  constructive  trustee. 

(b)  Constructive  notice. 

(c)  An  interim  injunction,  with  the  usual  undertaking  in  damages. 

(d)  A  stop  order. 

A, — (a)  A  person  whom  equity  would  consider  a  trustee  by  reason  of 
the  nature  of  his  dealings  with  the  property,  and  not  by  reason  of  any 
express  declaration  of  trust ;  e.g.,  a  man  who  has  obtained  in  his  own 
name  a  new  lease  of  property  whereof  he  was  tenant  for  life. 

(6)  Constructive  notice  is  defined  by  Lord  Chelmsford  in  Espin  v. 
Fembertan,  3  D.  &  H.  554,  as  the  knowledge  which  the  courts  impute  to  a 
person  upon  a  presumption  so  strong  of  the  existence  of  the  knowledge 
that  it  cannot  be  allowed  to  be  rebutted. 

(c)  An  interim  injunction  is  one  granted  till  the  next  motion  day  or 
hearing  of  the  cause,  when  the  party  obtaining  the  injunction  is  required 
to  undertake  that  if  it  should  ultimately  prove  that  the  injunction  ought 
not  to  have  been  granted,  he  will  abide  by  any  order  the  court  may  make 
as  to  damages. 

{d)  An  order  preventing  the  transfer  or  dealing  with  funds  in  court, 
without  notice  to  the  person  obtaining  the  order. 

Q. — ^What  lien  has  a  vendor  on  the  estate  after  conveyance  for  his 
unpaid  purchase  money,  and  how  is  such  lien  affected  if  the  vendor  take 
a  separate  security  for  such  unpaid  purchase  money  ? 

A. — The  vendor  had  in  equity,  but  not  at  law,  a  lien  on  the  land  so  sold 
for  the  purchase  money.  If  he  takes  a  distinct  and  independent  security 
for  the  purchase  money,  his  lien  on  the  estate  is  gone ;  as  where  he  accepts 
a  mortgage  of  another  estate  for  the  purchase  money,  or  even  a  mort- 
gage of  the  estate  sold  for  only  part  of  the  purchase  money.  But  taking 
a  bond  or  note  will  not  affect  his  lien  :  (see  8ug.  Cone.  V.  528,  529,  533  ; 
Macreth  v.  Symmons,  1  L.  C.  Eq.  235,  2nd  edit. ;  Sm.  Man.  sect.  327.) 
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Q. — ^In  what  casos  does  a  yendor's  lien  for  unpaid  purchase  money 
prevail  against  third  parties  claiming  the  estate  through  the  vendee  ? 

A, — Where  the  third  party  who  claims  the  estate  through  the  vendee 
has  notice  of  the  vendor's  lien,  such  lien  for  the  unpaid  purchase  money, 
together  with  interest  thereon  at  4/.  per  cent.,  will  still  continae,  and  as 
against  a  purchaser  without  notice  who  has  not  the  legal  estate,  where  the 
vendor  has  not  been  guilty  of  contributory  negligence  :  (see  Wms.  B.  P. 
434,  13th  edit. ;  Sm.  Man.  sect.  330.) 

Q. — If  a  trustee  of  renewable  leaseholds  renews  the  lease  in  his  own 
name  and  for  his  own  benefit,  what  view  of  the  transaction  will  the  court 
take  when  the  matter  comes  before  it  ? 

A. — He  will  be  declared  a  trustee  of  the  renewed  interest  for  his  cestui 
que  trust,  even  though  the  lessor  may  have  refused  to  grant  a  renewal  to 
the  cestui  que  trust;  (Sm.  Man.  sect.  334;  St.  Eq.  §  1211;  Keech  v. 
Sandford,  1  L.  0.  Eq.  36,  2nd  edit.) 

Q. — ^A  trustee  of  a  lease,  on  the  refusal  of  the  lessor  to  grant  a  new 
lease  to  the  cestui  que  trust,  obtains  a  renewal  in  his  own  name.  For 
whose  benefit  does  the  renewal  enure  ?  What  is  the  ground  for  bo 
holding  ?  If  the  lease  comprises  the  old  and  some  additional  land  what 
is  the  result  ? 

A, — ^In  the  first  case  see  last  answer. 

In  the  latter  case  it  was  held,  in  Acheson  v.  Fair  (3  Dru.  &  W.  512), 
that  the  trustee  might  hold  the  additional  land  for  his  own  benefit. 

Q. — ^Where  leaseholds  for  years  or  for  lives  are  settled  upon  several 
persons  in  succession,  what  is  the  rule  as  to  the  apportionment  of  the 
charges  for  the  renewal  of  the  same  ? 

A, — ^When  there  is  no  declaration  of  intention  by  the  settlor  out  of 
what  fund  the  expenses  are  to  be  levied,  the  following  principles  have 
been  laid  down  :  If  either  the  tenant  for  life  or  remainderman  pajrs  the 
fine  an  apportionment  will  be  compelled  between  the  tenant  for  life's  estate 
and  the  remainderman  at  the  tenant  for  life's  decease,  and  either  party 
advancing  the  fine  will  have  a  lien  on  the  renewed  lease  for  the  amount 
expended  beyond  his  proportional  part,  the  principle  as  to  apportionment 
being  that  the  tenant  for  life  will  be  bound  to  pay  the  interest  on  the 
fine,  together  with  a  due  proportion  of  the  principal  according  to  the 
benefit  he  derives  from  the  renewed  interest.  In  the  case  of  leases  for 
lives  the  apportionment  is  regulated  according  to  the  chance  of  benefit  to 
the  tenant  for  life  and  remaindei-man  at  the  time  of  renewal :  (Lewin  on 
Trusts,  7th  edit.  p.  340 ;  Nightingale  v.  Lawson,  1  B.  C.  0.  440 ;  Beeves 
V.  Creswick,  3  Y.  &  0.  715.) 

• 

4.   Trustees,  Executors,  ^. 

Q. — ^When  a  trustee  who  has  been  appointed  by  deed,  and  has  accepted 
the  trust,  refuses  to  act,  what  is  the  proper  course  to  be  pursued  to  obtain 
an  execution  of  the  trust  ? 

A. — The  cestui  que  trust  may,  by  action  in  the  Chancery  Division, 
compel  the  trustee  to  perform  the  duties  incident  to  that  character ;  for. 
having  once  acted,  he  cannot  discharge  himself  of  the  obligation  without 
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the  consent  of  the  cestui  que  trust  or  of  the  court :  (Gold.  Eq.  197,  4th 
edit. ;  Sm.  Man.  sect.  844.) 

Q. — ^If  a  person  has  beeen  appointed  a  trustee  without  his  consent,  and 
has  not  acted,  and  is  not  desirous  to  act,  and  a  writ  is  issued  against  him, 
what  defence  should  he  make  ? 

A. — ^He  must  disclaim  :  (see  Gold,  ubi  sup.) 

Q. — ^What  remedy  will  equity  give  in  a  case  where  a  trustee  has  been 
named,  but  has  never  acted  or  accepted  the  trust,  and  refuses  to  do  so  ? 

A . — ^It  will  appoint  a  new  trustee  and  make  a  Testing  order  vesting  the 
trust  estate  in  him  :  (13  &  14  Vict.  c.  60.) 

Q. — If  a  person  be  nominated  a  trustee  in  a  will,  and  also  take  a 
benefit  under  it,  can  he  claim  the  testator's  bounty  and  yet  disclaim  the 
onus  of  the  trust  ? 

A. — He  may  do  so  unless  the  benefit  be  annexed  to  his  office  as  trustee : 
{Warren  v.  Eudall,  1  J.  &  H.  1 ;  Lewis  v.  Matthews,  8  Eq.  277.) 

Q. — ^By  what  acts  of  a  person  named  as  a  trustee  will  he  be  deemed  to 
have  accepted  the  trust?  And  in  what  ways  may  a  trustee  after 
acceptance  divest  himself  of  the  trust  ? 

A. — ^By  an  act  and  interference  with  the  property,  which  can  only  be 
imputed  to  his  being  a  trustee,  for  after  accepting  the  trust  he  can  only 
cease  to  be  a  trustee  by  death  or  by  obtaining  the  appointment  of  a  new 
trustee  in  his  place,  or  by  being  discharged  of  all  his  cestuis  que  trustent : 
(Lewin  on  Trusts,  Oh.  22.) 

Q. — ^Explain  the  meaning  of  the  maxim  that  equity  will  not  allow  a 
trust  to  fail  for  want  of  a  trustee.     Give  an  instance  of  its  application. 

A. — ^Whenever  a  perfect  trust  or  even  an  imperfect  trust,  ft  supported 
by  a  valuable  consideration,  has  once  attached,  and  is  not  extinguished  by 
the  countervailing  equity  of  a  bond  fide  purchaser  for  valuable  consideration 
without  notice  or  otiier  conflicting  equity,  the  court  will  follow  the  legal 
estate,  and  decree  the  person  in  whom  it  is  vested  to  execute  the  trust : 
(Sn.  Eq.  143,  4th  edit.)  As  if  prior  to  the  Married  Women's  Property 
Act,  1882,  property  was  given  to  the  separate  use  of  a  married  woman 
and  no  trustees  were  interposed,  equity  converts  the  husband  into  a 
trustee  for  her  :  (Bennet  v.  Davies,  2  P.  Wms.  316.) 

Q. — Can  a  trustee  delegate  a  power  to  give  receipts  ? 

A. — ^No ;  the  maxim  being  "  Delegatus  non  potest  delegare**  (1  Bug.  Pow. 
221,  6th  edit. ;  Viney  v.  Chaplin,  31  L.  T.  Eep.  142);  and  every  trustee 
who  has  accepted  the  trust  must  join  in  the  receipts  :  (see  Bug.  Gone.  V. 
516-527.) 

Q. — ^In  the  absence  of  the  usual  receipt  clause,  when  can  a  purchaser 
now  pay  his  purchase  money  without  being  bound  to  see  to  its  applica- 
tion? 

A. — ^In  all  cases  now  where  the  payment  is  bond  fide,  unless  the  contrary 
shall  be  expressly  declared  by  the  instrument  creating  the  trust  or 
security :  (see  22  &  23  Vict.  c.  85,  s.  23 ;  23  &  24  Vict.  c.  145;  44  &  45 
Vict.  c.  41,  s.  36.) 

Q. — ^A  testator  by  his  will  gives  his  real  and  personal  estate  to  trustees 
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upon  truflte  for  sale  and  conyersion  to  pay  certain  life  annaities,  and, 
subject  thereto,  Has  given  the  residue  to  your  client,  who  doubts  the 
responsibility  of  the  trustees,  and  is  desirous  to  take  the  most  effectual 
measures  for  securing  the  trust  funds.  State  the  advice  which  you  would 
give  under  these  circumstances,  and  the  general  course  of  proceeding  to 
be  instituted. 

A, — I  should  advise  the  client  to  issue  a  writ  in  the  Chancery  Division, 
and  have  the  estate  administered  under  the  direction  of  the  court.  The 
proceedings  up  to  the  trial  would  be  the  same  as  in  ordinary  suits ;  the  judg- 
ment made  will,  however,  be  preliminary,  and  direct  the  chief  derk  to 
sell  the  property,  if  not  already  sold,  and  to  inquire  what  amount  should 
be  set  apart  to  answer  or  purchase  the  annuities.  When  this  is  done,  the  * 
chief  clerk  makes  his  certificate,  which  must  be  signed,  approved,  and 
filed.  The  cause  should  then  be  set  down  on  further  consideration,  and 
a  final  judgment^made,  ordering  the  residue,  after  satisfying  the  annuities 
and  payment  of  costs,  to  be  paid  over  to  the  client.  Both  the  preliminary 
and  final  judgment  must  be  drawn  up,  passed,  and  entered  in  the  usual 
way  :  (see  Ayck.  Pr.  9th  edit. ;  et  infra.) 

Q. — It  is  admitted  by  a  defendant  trustee  that  there  is  a  large  sum  of 
money  belonging  to  the  trust  fund  in  his  hands ;  what  course  would  you 
advise  to  be  adopted  by  the  plaintiff  who  is  interested  in  the  fund  ? 

A. — That  an  order  for  payment  of  the  trust  funds  into  court  be  obtained. 
The  order  is  usually  obtained  on  motion,  notice  of  which  must  be  served 
on  the  trustee.  An  affidavit  of  service  should  be  filed,  and  an  office  copy 
procured.  The  motion  is  made  by  counsel  to  the  court.  If  the  order  is 
obtained,  it  is  drawn  up,  passed,  and  entered  in  the  usual  way,  and  seived 
on  the  trustee :  (Ayck.  Pr.  445,  9th  edit.)  But  these  orders  are  now 
commonly  made  at  chambers. 

Q. — ^When  two  or  more  trustees  appeared  in  suit  by  one  solicitor,  can 
they  afterwards  sever  their  defence  and  have  separate  bills  of  costs  ?  State 
the  rule  in  this  respect  that  now  prevails. 

A, — ^As  a  general  rule  trustees  are  not  justified  in  severing  in  their 
defence,  and  if  they  do  so  they  will  not  be  allowed  more  than  one  set  of 
costs,  without  some  special  reason  :  (Course  v.  Humphrey,  32  L.  T.  Eep. 
N.  S.  329 ;  Ayck.  Pr.  605,  9th  edit.) 

Q. — Can  a  party  to  a  suit  bid  at  a  sale  by  auction  under  a  judgment  of 
the  court  ?     Can  a  receiver  do  so  ? 

A. — ^A  party  to  a  suit  cannot  bid  at  the  sale  without  the  authority  of 
the  court,  and  it  will  not  give  a  receiver  liberty  to  do  so  :  (Ayck.  Pr.  519, 
9th  edit. ;  Sug.  Cone.  V.  52,  543,  &c.) 

Q. — ^The  Court  of  Chancery  prohibited  persons  filling  certain  characters 
from  becoming  purchasers  ;  name  the  principal  of  such  characters,  and  the 
ground  upon  which  the  prohibition  was  founded. 

A, — Generally  speaking,  trustees  who  have  accepted  the  trust,  agents, 
registrars  and  trustees  of  bankrupts,  solicitors,  auctioneers,  creditors  who 
have  been  consulted  on  the  mode  of  sale,  counsel,  or  any  person  who,  by 
being  employed  or  concerned  in  the  affairs  of  another,  has  acquired 
a  knowledge  of  his  property,  are  incapable  of  purchasing  such  property, 
if  persons  having  a  confidential  character  were  permitted  to  avul 
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tHemselves  of  any  knowledge  acquired  in  that  capacity,  they  might  be 
induced  to  conceal  their  information,  and  not  to  exercise  it  for  the  benefit 
of  the  persons  relying  on  their  integrity  :  (Sug.  Cone.  V.  543,  544 ;  St. 
Eq.  §  322.) 

Q. — ^When  a  trustee  invests  part  of  the  trust  property  on  a  security  not 
within  his  authority  and  makes  a  profit,  and  in  other  like  investments 
sustains  a  loss,  how  is  the  account  to  be  taken  ? 

A, — Against  the  trustee  ;  the  profit  will  belong  to  the  cestui  que  trust j 
for  it  is  a  constructive  fraud  upon  the  latter  to  employ  the  property  con- 
trary to  the  trust.  But  if  any  loss  should  arise  in  consequence  of  a  viola- 
tion of  the  trust,  the  trustee  will  be  liable  to  make  good  the  deficiency. 
He  cannot  set  ofiF  the  profit  against  the  loss :  (Sm.  Man.  sect.  358,  &c.) 

Q, — ^What  are  the  rights  of  beneficiaries  against  a  trustee  who  has 
traded  with  the  trust  moneys,  but  subsequently  replaced  them  in  proper 
investments  ? 

A. — The  trustee,  at  the  option  of  the  cestui  que  trust,  is  liable,  where 
he  has  an  option  of  investments,  for  the  principal  and  interest,  until 
invested  in  compliance  with  the  trust ;  or,  where  he  has  no  option,  with 
the  sum  that  would  have  arisen  therefrom  if  invested  ;  or,  where  he  has 
traded  successfully,  the  cestui  que  trust  may  make  him  accountable  for  the 
profits :  (see  Roberts'  Eq.  184,  3rd  edit.) 

Q. — ^If  a  trustee  were  to  consult  you  as  to  the  propriety  of  investing 
part  of  the  trust  funds  upon  a  second  mortgage,  what  advise  would 
you  give  him,  and  what  reasons  would  you  adduce  in  support  of  your 
advice  ? 

A. — I  shoidd  advise  him  that  a  second  mortgage  was  not  a  proper 
investment  ;  for  he  would  neither  obtain  the  title-deeds  nor  the  legal 
estate  in  the  property ;  and  if  he  foreclosed  he  would  have  to  do  so  subject 
to  the  first  mortgage,  or  pay  it  off.  Again,  he  might  possibly  be  foreclosed 
or  postponed  by  a  right  of  tacking  being  exercised.  And  if  there  was  any 
loss  he  would  have  to  make  it  good :  (Sm.  Man.  tit.  2,  c.  7.) 

Q. — ^Are  trustees,  as  such,  entitled  to  any,  and  what,  allowance  for 
expenses  or  loss  of  time,  or  either  of  them  ? 

A. — They  are  not  allowed  any  remuneration  for  their  services  without 
some  provision  for  that  purpose.  But  trustees  are  entitled  without  any 
express  provision  to  defray  out  of  the  trust  funds  expenses  legitimately  and 
properly  incurred :  (Sm.  Man.  sect.  345 ;  Robinson  v.  Pett,  2  L.  0.  Eq., 
2nd  edit.) 

Q. — ^Name  the  exceptions  to  the  established  rule  that  a  trustee  or 
executor  shall  have  no  allowance  for  his  care  and  trouble. 

A, — He  may  have  such  an  allowance  when  it  is  given  him  by  the  instru- 
ment appointing  him  trustee  or  executor,  and  trustees  of  West  Indian 
Estates  and  executors  administering  in  the  East  Indies  are  allowed  a  com- 
mission :  (see  Lewin  on  Trusts,  chap.  21,  sect.  1.) 

Q. — State  the  principle  upon  which  the  Statute  of  Limitations  cannot 
be  pleaded  by  a  trustee  in  bar  to  the  claim  of  his  cestui  que  trust. 

A . — ^Upon  the  principle  that  time  will  not  run  against  an  express  trust : 
(see  St.  Eq.  §  1520 ;  1873  Act,  s.  25,  sub-s.  2.) 
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Q. — ^Is  a  lapse  of  time  a  bar  in  cases  of  charitable  trusts  ? 
A, — ^It  is  not ;  (Sm.  Man.  sect.  278.) 

Q. — A  party  entitled  to  a  fund  in  the  hands  of  trustees  executes  an 
assignment  of  it  by  way  x>i  security  for  money  borrowed ;  is  anything, 
and  what,  besides  the  assignment,  necessary  for  the  e£Pectual  security  of 
the  lender  ? 

A. — ^Yes  ;  the  trustees  should  first  be  asked  if  they  haye  had  notice  of 
any  previous  sale  or  charge.  As  soon  as  the  assignment  is  executed  notice 
must  be  given  to  the  trustee ;  for  in  all  assignments  of  equitable  interests, 
other  than  equitable  estates,  he  who  gives  notice  to  the  holder  of  the  fund 
has  priority  over  him  who  does  not :  (see  St.  Eq.  §  1047,  &c.) 

Q. — K  a  trustee  pays  money  under  a  power  of  attorney  from  a  person 
who,  at  the  time  of  payment,  was  dead,  or  had  revoked  the  power,  will 
the  trustee  under  any,  and  if  any  what,  circumstances  be  liable  to  repay 
the  money  ? 

A, — ^A  trustee,  executor,  or  administrator,  making  any  payment  or  doing 
any  act  bond  fide  and  without  notice,  in  pursuance  of  a  power  of  attorney, 
is  not  liable  for  the  moneys  so  paid  or  the  act  so  done,  if  the  person  who 
gave  the  power  was  dead  at  the  time  of  the  payment  or  act,  or  has  avoided 
the  power:  (22  &  23  Vict.  c.  35,  s.  26.)  In  cases  not  within  this  Act  the 
trustee  is  liable,  if  the  person  to  whom  the  money  is  paid  is  not  compelled 
to  refund  it :  (Langley's  Notes  to  the  Act ;  and  see  44  &  45  Vict.  c.  41,  s. 
47j  which  protects  all  persons  for  payments  made  and  Acts  done  after  Slst 
December,  1881.) 

Q. — Trustees  of  a  settlement,  made  previous  to  the  marriage  of  John 
with  Sarah,  have  power  to  sell  real  estate  with  the  consent  of  John  and 
Sarah  during  their  joint  lives,  or  with  the  consent  of  John  during  his  life 
if  he  should  survive. Sarah.  John  dies  in  the  lifetime  of  Sarah.  Can  the 
trustees  exercise  the  power  ? 

A. — The  trustees  cannot  exercise  the  power  because  the  death  of  John 
destroyed  the  power  :  (Sug.  Pow.  319,  7th  edit.) 

Q.— "What  construction  does  the  court  put  upon  the  word  "  survivor  " 
in  a  will?  Is  it  ever  construed  to  mean  "other,"  and,  if  so,  under  what 
circumstances  ?  Point  out  the  distinctive  force  of  the  word  "  other  "  in 
the  expression  "  survivor  or  other  of  them." 

A, — The  word  "survivor"  when  unexplained  by  the  context  of  the 
will,  is  construed  according  to  its  literal  meaning.  But  in  the  case  of  a 
limitation  over  to  the  "survivor  "  of  a  class  of  legatees,  it  is  construed  to 
mean  "other  "  where  it  was  apparently  the  intention  of  the  testator  that 
the  other  should  take,  without  reference  to  the  contingency  of  his  or  her 
surviving  the  person  from  whom  the  property  is  to  go  over  :  (2  Sm.  Gomp. 
999,  4th  edit.) 

The  force  of  the  word  "  other  "  when  used  in  connection  with  "  survivor," 
will,  of  course,  forbid  confining  the  bequest  to  those  who  literally  survive, 
and  let  in  the  representatives  of  the  deceased  :  (2  Jarm.  Wills,  651,  n(j), 
8rd  edit. ;  Slade  v.  Parr,  7  Jur.  102.) 

Q. — ^If  a  trustee  or  executor,  who  is  an  accounting  party,  be  about  to 
go  abroad  out  of  the  jurisdiction  of  the  court,  will  equity  interpose  and 
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compel  him  to  give  security,  and,  if  so,  what  proceedings  should  be  taken 
to  obtain  the  same  ? 

A, — Equity  will  so  interfere  by  writ  of  ne  exeat  regno.  To  obtain  it  a 
writ  must  be  issued  and  the  claim  veriHed  by  affidavit,  upon  which 
counsel  moves  the  court,  and  if  the  order  is  granted  it  is  drawn  up,  passed, 
and  entered  in  the  usual  way.  The  writ  is  then  prepared  and  sealed.  It 
is  directed  to  the  sherifiF  and  executed  by  his  officer  :  (Evans'  Ch.  Pr.  106 ; 
St.  Eq.  §§  1471,  1473 ;  and  see  Sichel  v.  Raphael,  4  L.  T.  Bep.  N.  S. 
114.) 

Q. — ^Was  there  any,  and  if  any  what,  difference  between  the  rule  of  law 
and  the  rule  of  equity,  with  respect  to  a  debt  due  from  an  executor  to  a 
testator,  whose  will  appoints  him  executor  ? 

A, — ^Yes ;  at  law  the  debt  was  extinguished,  for  it  could  only  be 
recovered  by  action,  and  the  executor  could  not  sue  himself,  and  when  the 
remedy  is  suspended  by  the  voluntary  act  of  the  creditor,  it  is  for  ever 
gone.  But  in  equity  the  executor  was  a  trustee  for  the  benefit  of  the 
testator's  estate:  (Matt.  Exors.  192,  2nd  edit.) 

Q. — ^A  testator  bequeaths  to  A.  the  sum  of  1000/.,  owing  to  him  by  B., 
and  appoints  B.  his  sole  executor,  who  proves  the  wiU.  Does  A.'s  legacy 
fail,  or  has  he  any,  and  if  any  what,  means  of  obtaining  the  1000/.  ? 

A. — ^Although  a  debt  due  from  an  executor  was  formerly  extinguished 
in  law,  yet  in  equity  the  executor  was  held  a  trustee  for  the  benefit  of 
the  testator's  estate  :  (Matt.  Exors.  192,  2nd  edit.)  A.  should  administer 
the  deceased's  estate  if  the  executor  makes  any  difficulty  in  paying  the 
legacy. 

Q. — ^If  a  trustee  for  sale  purchases  the  trust  property  for  its  full  value 
in  the  name  of  another  person,  and  pays  the  purchase  money  to  the  parties 
entitled  to  it,  and  afterwards  expends  money  in  permanently  improving 
the  property,  can  the  sale  be  set  aside,  and  if  so,  when  and  at  whose 
instance,  and  upon  what  terms  ? 

A, — The  sale  may  be  set  aside  on  the  application  of  the  cestui  que  trusty 
before  he  has  lost  the  right  by  long  acquiescence,  on  his  repaying  to  the 
trustees  the  original  price  of  the  estate  and  all  sums  he  has  laid  out  for 
permanent  benefit  and  improvement  on  the  estate  and  interest  thereon 
from  the  time  they  were  paid,  and  the  trustee  must  account  for  all  sums 
received  by  him  connected  with  the  estate  :  (Sug.  Cone.  V.  549.) 

Q. — In  a  case  where  a  sole  surviving  trustee,  who  has  alone  under  the 
settlement  power  to  appoint  a  new  trustee,  refuses  or  has  become  incapable 
to  act,  describe  the  course  proper  to  be  adopted  in  order :  1.  To  appoint  a 
new  trustee  of  the  real  and  personal  estate  according  to  the  trusts  of  the 
settlement.  2.  To  transfer  the  settled  realty  and  personalty  to  the  new 
trustees. 

A, — ^The  cestui  que  trust  should  present  a  petition  to  the  Chancery 
Division  of  the  High  Court  under  the  Trustees  Act,  1850,  intituled  in 
the  Act  and  in  the  matter  of  the  trust,  and  when  the  judge's  fiat  is 
obtained,  a  copy  of  the  petition  and  fiat  must  be  served  on  the  old  trustee, 
or,  if  lunatic,  on  his  committee.  The  petition  taust  be  supported  by 
evidence  of  the  fitness  of  the  new  trustees,  and  of  their  written  consent, 
and  service  of  the  petition  two  clear  days  before  the  hearing.     The  court 
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may  then  make  the  order  appointing  the  new  trustees,  and  by  the  same 
or  a  subsequent  order  effectually  vest  the  trust  property  in  them  or  direct 
a  person  to  convey  to  them :  (13  &  14  Vict.  c.  60 ;  15  &  16  Vict.  c.  55  ; 
Ayck.  Pr.  610,  9th  edit.) 

Q. — State  the  various  modes  by  which,  and  the  persons  by  whom  or 
on  whose  application,  new  trustees  or  a  new  trustee  of  a  deed  or  wiU  may 
be  appointed. 

A. — They  may  be  appointed  by  the  parties  named  and  in  the  manner 
specified  in  the  instrument  creating  the  trust,  or,  if  necessary,  the  cestui 
que  trust  may  present  a  petition  under  13  &  14  Vict.  c.  60,  when  the 
court  (Chancery  Division)  will  appoint  new  trustees. 

By  44  &  45  Vict.  c.  41,  if  necessary,  the  surviving  or  oontinning 
trustees  or  trustee  for  the  time  being,  or  the  personal  representatives  of 
the  last  surviving  or  continuing  trustee,  by  writing  may  appoint  any  other 
person  or  persons  to  be  a  trustee  or  trustees  in  the  place  of  any  trustee 
dead,  remaining  out  of  the  United  Kingdom,  desiring  to  be  discharged, 
or  refusing  or  being  unfit  or  incapable  to  act. 

Q. — Suppose  a  trust  estate  to  devolve  upon  an  infant,  how  is  such 
infant  to  convey  for  the  purposes  of  the  trust  ? 

A. — The  court  will  (on  petition)  make  an  order  vesting  the  lands  in 
such  person  or  persons,  and  in  such  manner  and  for  such  estate  as  the 
court  directs ;  and  the  order  has  the  same  effect  as  if  the  infant  had  been 
twenty-one  years  of  age,  and  had  duly  executed  a  conveyance  or  assign- 
ment of  the  land  in  the  same  manner  and  for  the  same  estate.  Or,  if 
more  convenient,  a  person  may  be  appointed  to  convey :  (13  &  14  Vick  c. 
60,  ss.  7,  20.) 

Q. — What  relief  does  equity  give  when  a  trustee  cannot  be  found  ? 

A, — The  court  may  make  a  similar  order  as  in  the  case  of  infant 
trustees  :  (see  sect.  9,  Ih,)  Or,  if  stock  be  standing  in  the  name  of  such 
trustee,  an  order  to  transfer  the  same  or  to  receive  the  dividends  or  income 
thereof,  or  to  sue  and  recover  choses  in  action,  &c.,  may  be  made  :  (sect. 
22.)     Or  the  court  may  appoint  new  trustees  :  (sect.  32.) 

Q. — ^If  a  trustee  becomes  lunatic,  what  relief  can  the  cestui  que  trust 
obtain  ? 

A, — The  Lord  Chancellor,  being  entrusted  with  the  care  of  the  persons 
and  estates  of  lunatics,  may,  on  petition,  make  similar  orders,  or  appoint 
new  trustees  as  above  detailed  :  (see  sects.  3,  5,  32,  lb,) 

Q. — ^If  a  trustee  having  stock  vested  in  him  becomes  a  lunatic,  and  a 
new  trustee  is  appointed,  how  is  the  transfer  of  the  stock  from  the 
lunatic  to  the  new  trustee  to  be  made  ? 

A, — The  Lord  Chancellor  may,  on  petition,  make  an  order  vesting  the 
right  to  transfer  any  such  stock,  or  to  receive  the  dividends  and  income 
thereof,  in  any  person  he  may  appoint :  (sect.  5,  /5.)  The  person  in  whom 
this  right  is  vested  is  thereby  authorised  to  execute  deeds  and  powers  of 
attorney,  and  pei-form  all  acts  relating  to  the  transfer  of  such  stock  into 
his  or  their  names,  or  otherwise,  or  relating  to  the  receipt  of  the  dividends 
thereof,  to  the  extent  and  in  conformity  with  the  terms  of  such  order :  (see 
sect.  26.) 
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Q. — Can  ihe  court  interfere  if  tHe  trustees  be  also  beneficially  interested 
in  the  fund  ? 

A. — ^Yes  ;  the  court  may  interfere,  although  the  trustee  has  some  bene- 
ficial interest  in  the  subject  of  the  trust :  (see  sect.  2,  lb,) 

Q. — A  settlement,  dated  in  1861,  authorises  the  trustees  to  invest 
the  trust  funds  in  Qoyerment  or  real  securities  in  England ;  may  the 
trustees  invest  the  trust  fund  in  any  other,  and  what  countries,  and  by 
virtue  of  what  authority  ?  Is  there  any  difference  if  the  settlement  be 
dated  in  1840  ?  (a) 

A. — By  the  22  &  23  Vict.  c.  35,  it  is  provided  that  trustees,  &c.,  may 
(unless  expressly  forbidden  by  the  instrument  creating  the  trust)  invest 
the  trust  fund  in  real  securities  in  any  part  of  the  United  Kingdom),  or  in 
the  Stock  of  the  Bank  of  England  or  Ireland,  or  in  East  Indian  Stock : 
(sect.  32.)  It  was  held  that  this  section  only  applied  to  instruments  made 
after  the  Act  came  into  operation,  viz.,  13th  August,  1859  :  (see  Be  Miles' s 
Will,  1  L.  T.  Bep.  N.  8.  122.)  By  the  23  &  24  Vict.  o.  38,  however,  this 
section  is  made  to  operate  retrospectively :  (sect.  12.) 

And  by  an  order  made  to  carry  out  the  10th  and  11th  sections  of  the 
23  &  24  Vict.  c.  38,  it  is  ordered  that  cash  under  the  control  of  the  court 
may  be  invested  in  Bank  Stock,  East  India  Stock,  Exchequer  Bills,  and 
Two-and-a-half  per  Cent.  Annuities,  and  upon  mortgage  of  freehold  and 
copyhold  estates  respectively  in  England  and  Wales ;  as  well  as  in  Oonsoli- 
dated  Three  per  Cent,  ^^nnuities,  Beduced  Three  per  Cent.  Annuities,  and 
New  Three  per  Cent.  Annuities  :  (see  Order,  1st  February,  1861.)  Also  in 
new  East  India  Stock,  and  any  securities  the  interest  of  which  is  guaranteed 
by  Parliament :  (30  &  31  Vict.  c.  132.)  And  in  Consolidated  Stock  of  the 
Metropolitan  Board  :  (34  &  35  Vict.  c.  47,  s.  13.) 

Q. — In  or  upon  what  stocks,  funds,  or  securities  may  cash,  under  the 
control  of  the  court,  be  now  invested ;  and  upon  whom  must  a  petition 
for  conversion  of  Bank  Three  per  Cent.  Annuities,  into  any  of  such  stocks, 
funds,  or  securities,  be  served  ? 

A. — Cash  under  the  control  of  the  court  may  be  invested  in  the  stocks, 
&c.,  mentioned  in  the  order  of  1st  February,  1861,  set  out  supra.  The 
petition  for  conversion  of  any  Three  per  Cent.  Bank  Annuities  into  any 
other  of  the  stocks,  funds,  or  securities  before  mentioned,  is  to  be  served 
upon  the  trustees,  if  any,  of  such  Bank  Three  per  Cents.,  and  upon  such 
other  persons,  if  any,  as  the  court  orders :  (Order  1st  February,  1861 ; 
Ayck.  Pr.  476,  9th  edit.) 

Q. — ^What  investments  are  included  by  the  terms  '<  Government  or  Real 
securities  **  ? 

A. — Government  securities,  as  distinguished  from  stocks  and  funds,  seem 
to  be  nothing  else  than  Exchequer  Bills,  in  which  trustees  appear  to  be 
justified,  even  without  express  authority,  in  investing  the  property  for  any 
temporary  purpose,  as  during  the  necessary  delay  in  completing  a  con- 
templated mortgage  security.  But  where  a  permanent  investment  is 
intended,  a  trust  to  lay  out  money  in  Government  securities  will  not 
authorise  the  purchase  of  Exchequer  bills.     Beal   security  means  the 

_         _   _  _ i ^^ 

(a)  A  similar  question  has  been  asked  in  the  Oonveyancing  Division. 
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mortgage  of  real  estate,  namely,  freehold  or  copyHold  hereditaments  of 
sufficient  value,  but  not  leasehold :  (see  Wms.  P.  P.  320,  10th  edit.)  It 
will  be  remembered  that  trustees,  unless  forbidden,  can  invest  in  Govern- 
ment stocks,  &c. 

Q. — Does  a  power  to  trustees  to  invest  trust  monejrs  on  railway  deben- 
tures warrant  an  investment  on  debenture  stock  ? 

A. — ^Yes.  By  34  &  35  Vict.  c.  27,  s.  1,  a  power  to  trustees  to  invest 
in  the  mortgages  or  bonds  of  a  railway  company,  or  of  any  other  descrip- 
tion of  company,  will,  unless  the  contrary  is  expressed  in  the  instrument 
creating  the  power,  include  a  power  to  invest  in  debenture  stock,  and^  by 
88  &  39  Vict.  c.  83,  in  local  authority  loans. 

Q. — A  trustee  is  bound  under  the  terms  of  his  trust  to  invest  the  trust 
funds  upon  Government  or  real  security.  He  fails  to  do  so,  and  simply 
keeps  the  money  in  his  own  hands.  What  rights  have  the  parties 
beneficially  interested  against  him  ?  Would  those  rights  be  in  any  and 
what  way  altered  if  the  trust  were  simply  to  invest  in  Government 
securities  ? 

A,i — Although  the  authorities  are  conflicting,  it  seems  that  where  a 
trustee  has  the  option  of  investing  in  two  or  more  securities,  as  in  the 
funds  or  on  real  security,  the  cestui  que  trust  can  only  charge  the  trustee 
with  the  principal  and  interest,  without  further  profits  have  been  made  by 
the  improper  employment  of  the  money:  {Robitison  v.  Robinson,  21  L.  J. 
Eq.  Ill,  725;  7  H.  of  L.  348  ;  Eoberts'  Prin.  of  Eq.  184,  3rd  edit.) 
Where  the  trustee  is  bound  to  invest  in  Government  securities  and  fails  in 
doing  so,  the  cestui  que  trust  may  at  his  opti(^n  either  claim  to  have  the 
money  and  interest  at  4/.  per  cent.,  or  the  stock  which  might  have  been 
purchased  therewith  at  the  time  when  the  investment  ought  to  have  been 
made  and  the  dividends. 

Q. — Trustees  are  directed  by  the  instrument  creating  the  trust  to  invest 
the  funds  on  such  securities  as  they  may  think  safe.  Will  this  justify  the 
trustees  in  investing  the  trust  funds  in  the  debenture  stock  of  a  sound 
railway  company  in  which  they  have  confidence  ?     Give  your  reasons. 

A. — This  would  probably  be  held  within  the  scope  of  their  discretion, 
as  the  security  is  of  a  permanent  nature,  and  apparently  not  within  the  case 
of  Stewart  v.  Sanderson  (L.  Eep.  10  Eq.  26.) 

Q. — If  a  trustee,  having  received  the  sum  of  lOOOZ.  cash,  part  of  the 
trust  estate,  and  having  on  account  of  the  trust  estate  to  disburse  that 
amount  within  two  or  three  days,  pays  it  to  his  own  bankers,  to  the  credit 
of  his  private  account  with  them  (there  being  no  trust  account  open  at 
any  bank),  and  his  bankers  stop  payment,  will  he  be  responsible  for  the 
amount  ?  and  would  the  case  be  affected  by  the  proviso  that  he  is  not  to 
be  responsible  for  loss  by  default  of  bankers  ? 

A, — Had  the  trustee  paid  it  to  a  separate  account  he  would  not  have 
been  liable  {Fenwick  v.  Clark,  31  L.  J.  778) ;  but  he  is  where  he  pays  it 
to  his  own  private  account,  for  he  then  treats  it  as  his  own,  and  is  liable 
for  any  loss  occasioned  by  the  banker's  insolvency  :  (see  Boberts'  Prin.  of 
Eq.  185.)  The  proviso  for  loss  by  default  of  bankers  would  only  extend 
to  moneys  properly  paid  in  to  a  separate  account. 
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Q. — If  one  tmstee  receives  trust  money,  and  hands  it  over  to  his  co- 
trostee,  are  both,  or  which  of  them,  liable  ? 

A. — They  will  both  be  liable  ;  except  in  the  case  of  money  remitted  to 
a  co-trustee  or  co-executor,  to  be  paid  by  him  in  his  neighbourhood  where 
the  trustee  or  executor  remitting  the  same,  in  case  he  had  money  of  his 
own,  would  naturally  have  remitted  it  to  some  one  to  pay  it  away  instead 
of  undertaking  a  journey  for  the  purpose  of  paying  it  himself :  (Sm»  Man. 
sect.  367 ;  Townley  v.  Sherborne,  2  L.  0.  Eq.  718,  2nd  edit. ;  Brice  v. 
Stokes,  lb.  725.) 

Q. — ^Distinguish  between  the  responsibilities  of  trustees  and  executors 
for  the  acts  of  each  other. 

A, — Co-executors,  like  co-trustees,  are  generally  answerable  each  for 
his  own  acts  only,  and  not  for  the  acts  of  any  co-executor  to  which  he  is 
not  privy.  But  in  respect  of  receipts,  the  case  of  co-executors  is  materially 
different  from  that  of  co-trustees.  An  executor  has,  independently  of  his 
co-executor,  a  full  and  absolute  control  over  the  personal  assets  of  the 
testator.  If  an  executor  join  with  a  co-executor  in  a  receipt,  he  does  a 
wanton  and  unnecessary  act ;  he  interferes  when  the  nature  of  the  office 
lays  upon  him  no  such  obligation,  and  therefore  it  was  a  rule  very  early 
established  that  if  executors  joined  in  receipts,  they  should  be  answerable 
each  in  solido  for  the  amount  of  the  money  received.  But  when  a  trustee 
joins  in  a  receipt  for  conformity  alone,  but  without  receiving,  he  will  not 
be  rendered  liable  for  a  misapplication  by  the  trustee  who  receives  unless 
the  act  is  coupled  with  a  subsequent  neglect  of  duty :  (see  Brice  v.  Stokes, 
2  L.  0.  Eq.  877  ;  Lewin,  246 ;  Sn.  Eq.  5th  edit.,  157.) 

Q. — ^Where  a  testator  possessed  of  leaseholds,  reversionary  interest,  and 
annuities  for  life  dies,  having  by  his  will  bequeathed  his  property  upon 
trust  for  his  widow  for  life,  and  subject  thereto  upon  trust  for  his  children, 
and  does  not  give  any  directions  as  to  mode  of  dealing  with  his  property, 
what  is  the  duty  of  his  executors  as  regards  the  realisation  of  the  property 
above  mentioned  ? 

A, — The  duty  of  the  executors  would  be  to  convert  the  property  and 
put  it  into  such  a  state  of  investment  as  to  be  securely  available  for  all 
persons  interested  in  it :  (Howe  v.  Earl  of  Dartmouth,  2  L.  0.  Eq.  309.) 
The  rule  applies  to  all  kinds  of  personalty  which  are  of  a  wasting  or 
perishable  nature,  and  also  to  reversionary  interests ;  in  the  one  case  it 
protects  the  remainderman,  in  the  other  the  tenant  for  life :  (Sn.  Eq. 
160,  4th  edit.) 

Q. — ^Where  personalty  is  directed  to  be  converted  as  soon  as  conveniently 
may  be,  as  between  the  executors  and  the  persons  principally  interested  in 
the  estate,  what  time  is  allowed  the  executors  for  conversion  ? 

^. — One  year  is  allowed,  unless  under  the  circumstances  a  longer  delay 
is  reasonable:  (Smith's  Principles,  p.  108.) 

Q. — On  the  death  of  a  tenant  for  life,  as  between  his  representatives 
and  the  reversioner,  who  would  be  entitled  to  the  apples,  pears,  and  other 
fruits  hanging  on  the  trees,  and  the  growing  crops  on  lands  in  his  own 
occupation  at  the  time  of  his  death  ? 

A. — The  apples,  &c.,  would  belong  to  the  reversioner  ;  but  the  growing 
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crops  being  emblements  would  go  to  the  personal  representatiyes  of  tlie 
tenant  for  life :  (see  notes  to  Lewis  Bowles  case,  Tudor's  L.  0.  27.) 

Q. — ^What  is  the  course  of  procedure  where  wasting  property  is  included 
in  general  residuary  bequest  to  be  enjoyed  by  persons  in  succession  ? 

A. — It  must  be  sold  by  the  executors  and  properly  invested  within  a 
year  from  the  death  of  the  testator :  (see  Brown  y.  Oellatly,  2  Gh.  App. 
761.) 

Q. — Is  a  trustee  liable  under  any  and  what  circumstances  for  the  loss 
of  a  trust  fund  by  the  fraudulent  act  of  his  solicitor  ? 

A. — ^Yes ;  although  in  employing  such  solicitor  he  may  have  exerdsed 
ordinary  care  and  diligence  :  (Bostock  v.  Floyer,  L.  Eep.  1  Eq.  26 ;  s.  c. 
13  L.  T.  Eep.  N.  S.  489.) 

Q. — ^Where  a  trustee  investing  trust  moneys  makes  an  ordinary  purchase 
on  the  Stock  Exchange,  is  he  liable  for  any  loss  which  may  arise  to  the 
trust  estate  in  consequence  of  the  default  of  the  broker  employed  by 
him  ? 

A, — Assuming  the  broker  to  be  in  good  repute  at  the  time  of  his 
employment,  the  trustee  would  not  be  liable  to  make  good  the  loss :  {Re 
Speight,  App.,  L.  Eep.  22  Oh.  Div.  727.) 

Q. — What  is  the  rule  in  equity  as  to  the  purchase  by  a  trustee  of  the 
trust  estate ;  and  what  course  would  you  advise  on  behalf  of  a  trustee- 
purchaser  in  order  to  assure  his  title  and  preyent  any  after  impeachment 
of  it? 

A. — ^A  trustee  cannot  purchase  of  himself,  and  he  is  not  allowed  to 
become  a  purchaser  of  the  trust  property  even  at  public  auction :  (Sm. 
Man.  sect.  366.)  When  an  estate  is  vested  in  a  trustee  upon  trust  for 
sale,  and  the  trustee  is  desirous  of  becoming  a  purchaser,  the  only  safe 
course  is  to  issue  a  writ  in  the  Chancery  Division  for  the  purpose  of  carrj- 
ing  the  trusts  into  execution  under  the  direction  of  the  court,  and  apply 
to  become  a  porchaser  on  offering  to  giye  more  than  any  other  person : 
{Campbell  v.  Walker,  5  Ves.  682  ;  Fox  v.  Mackreth,  L.  0.  Eq.  143,  in 
notis,  3rd  edit.) 

Q. — If  a  trustee  allow  his  agent  to  apply  the  trust  fund  in  a  manner 
constituting  a  breach  of  trust,  of  which  the  agent  is  aware,  can  the  cestui 
que  trust  proceed  in  the  Chancery  Diyision  both  against  the  trustee  and 
his  agent,  or  against  either  of  them  at  his  option  ? 

A. — If  the  agent  knowingly  receives  the  money  as  trust  money,  he 
constructively  becomes  a  trustee,  and  if  he  fraudulently  misapplies  it,  the 
cestui  que  trust  may,  it  seems,  proceed  against  him  alone  for  its  recovery  : 
{Rolfe  V.  Gregory,  12  L.  T.  Eep.  N.  S.  162.)  Ordinarily,  however,  the 
agent  would  only  be  liable  to  the  trustee  :  (Lewin  on  Trusts,  146,  416, 
4th  edit.)  It  is  clear  that  the  cestui  que  trust  may  proceed  against  the 
trustee  alone  :  {Bostock  v.  Floyer,  13  L.  T.  Eep.  N.  S.  489.)  But  it  b 
better  to  bring  both  parties  before  the  court :  (Sm.  Man.  sect.  357.)  (a) 

Q. — ^Is  the  claim  of  a  cestui  que  trust  against  a  trustee  for  a  breach  of 

(a)  Mr.  Smith,  in  his  Mercantile  Law,  says,  "  all  parties  to  a  breach  of  trust  are 
equally  liable,  and  there  is  between  them  no  primary  liability:"  (pp.  116,  116,  7th 
edit  ) 
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trust  a  simple  contract,  or  specialty  debt?     State  the  reason  for  yonr 
answer. 

A, — ^It  is  only  a  simple  contract  debt ;  for,  although  the  trustee  is 
accountable,  yet  he  is  not  accountable  as  under  a  covenant,  although  the 
trust  may  arise  under  a  deed.  But  if  the  trustee  has  acknowledged  the 
debt  under  seal,  or  by  deed  declared  that  he  will  execute  the  trust,  it  is 
otherwise :  (St.  Eq.  ss.  1285,  1286  ;  Sm.  Man.  sect.  374  ;  Holland  y. 
Holland,  20  L.  T.  Eep.  N.  8.  58.) 

Q. — ^When  can  a  cestui  que  trust  attach  and  follow  the  property  of  a 
trust  which  has  been  improperly  applied  by  a  trustee  ? 

A. — If  the  alienee  be  a  volunteer  the  estate  may  be  followed  into  his 
hands,  whether  he  had  notice  of  the  trust  or  not,  and  so  if  he  be  a 
purchaser  with  notice  either  actual  or  constructiye. 

But  a  purchaser  without  notice  having  the  legal  estate  will  be  secure, 
because  *' where  the  equities  are  equal  the  law  shall  prevail/'  unless  he 
obtained  a  conveyance  of  the  legal  estate  after  discovering  the  trust : 
{Lewin  on  Trusts,  7th  edit.  728 ;  Bassett.Y.  Nosworth^,  2  L.  0.  Equity.) 

Q. — ^What  course  can  a  trustee  or  executor  take  who  is  desirous  of 
avoiding  future  responsibility  in  respect  of  a  fund  held  in  trust  for  a 
person  of  unsound  mind  or  otherwise ;  and  what  are  the  practical  pro- 
-ceedings  necessary,  and  to  whom  must  notice  be  given  ?  (a) 

A, — By  the  10  &  11  Vict.  c.  96,  trustees  or  executors  are  empowered 
to  pay  the  trust  money  into  court,  in  the  matter  of  the  particular  trust, 
in  trust  to  attend  the  orders  of  the  court,  and  so  obtain  protection.  An 
afiSdavit  must  be  filed  by  the  trustee  or  executor,  intituled  in  the  matter 
of  the  Act  and  of  the  trust,  and  set  forth :  (1)  His  name  and  address. 
(2)  The  place  where  he  may  be  served  with  proceedings.  (3)  The  amount 
of  the  trust  fund.  (4)  A  short  description  of  the  trust  and  trust  instru- 
ment. (5)  The  names  of  the  cestuis  que  trust.  (6)  The  submission  of 
the  trustee  to  the  orders  of  the  court  or  judge  as  to  the  application  of  the 
funds.  And  there  must  be  annexed  to  the  affidavit  a  schedule  in  the 
same  printed  form  as  the  lodgment  schedule  to  an  order,  setting  forth : — 

(a)  His  name  and  address. 

(h)  The  amount  of  money  and  description   and  amount  of  securities 
proposed  to  be  lodged  in  court. 

(c)  The  ledger  credit  to  be  opened  in  the  pay-office  books  in  the  matter 

of  the  particular  trust  to  which  the  funds  are  to  be  placed. 

(d)  Whether  legacy  or  succession  duty  has  been  paid. 

(e)  A  statement  whether  money  to  be  lodged  in  court  and  accumula- 

tions are  desired  to  be  invested  in   any   or  what  Government 

securities,  or  whether  it  is  deemed  unnecessary  so  to  invest  the 

same. 

On  production  of  an  office  copy  of  this  schedule  the  Paymaster-General 

will  issue  the  necessary  direction  for  giving  effect  to  the  lodgment.      The 

payment,  &c.,  being  completed,  notice  is  forthwith  given  to  the  cestuis  que 

trust,  the  costs  of  payment  in  are  deducted  from  the  fund :  (see  Supreme 

Court  Funds  Eules,  1884,  r.  41.) 

(a)  Also  pat  thus :  A  trustee  has  money  in  his  hands  for  the  benefit  of  a  widow 
for  life,  and  afterwards  for  her  children.  By  what  summary  proceedings  may  he 
eCFeetoaUy  relieve  himself  of  the  trust  ? 
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Q. — ^What  is  the  course  of  proceeding  on  the  part  of  persons  beneficially 
entitled  to  the  funds  referred  to  in  the  last  question,  to  enable  them  to 
get  out  the  funds,  and  on  whom  must  notice  be  served  ? 

A, — The  persons  interested  in  or  entitled  to  the  funds,  or  any  of  them, 
may  apply  by  petition  as  occasion  may  require,  respecting  the  investment, 
payment  out,  or  distribution  of  the  fund,  or  of  the  interest  or  dividends 
thereof.  But  the  trustee  is  to  be  served  with  notice  of  such  application. 
Where,  however,  the  trust  fund  does  not  exceed  1000/.  cash  or  stock,  the 
application  may  be  made  by  summons  instead  of  petition  :  (Ord.  LV.,  r. 
2,  (5.) 

Q. — Give  instances  where  trustees  are  justified  in  paying  or  transferring 
stock  into  court  under  the  Trustees  Belief  Acts. 

A, — In  all  cases  where  there  is  a  reasonable  doubt  or  difficulty  as  to 
the  mode  in  which  the  trust  funds  are  to  be  dealt  with  ;  also  where  the 
parties  entitled  are  under  disability  :  (see  10  &  11  Vict.  c.  96.) 

Q. — ^Would  a  trustee  who  pays  money  under  the  direction  of  the  court 
be  entitled  to  a  release  ?     Qive  'the  reasons  for  your  answer. 

A. — This  is  not  required,  the  order  of  the  court  being  sufficient 
indemnity:  (Waller  v.  Barrett,  24  Beav.  413.) 

Q. — State  the  heads  of  the  affidavit  to  be  made  in  support  of  summons 
for  leave  to  pay  into  court  capital  money  arising  under  the  Settled  Land 
Act,  1882,  by  any  person  directed  by  the  tenant  for  life  to  make  such 
payment  under  that  Act,  and  give  the  authority  for  your  answer. 

A. — (1)  Name  and  address  of  person  making  pa3anent.  (2)  Place  for 
service  of  notices  on  him.  (3)  Amount  to  be  paid  in  and  account  to 
which  it  is  to  be  placed.  (4)  Name  and  address  of  tenant  for  life 
directing  the  pajrment  in.  (5)  Short  particulars  of  the  transaction: 
(Bules  of  December,  1882,  under  Settled  Land  Act,  r.  10.) 

Q. — ^A  married  woman,  having  under  her  settlement  a  general  power 
of  testamentary  appointment,  makes  a  will  giving  the  fund  amongst 
various  persons,  and  appoints  executors.  Uncertainty  existing  as  to  the 
title  of  the  appointees  of  the  fund,  how  should  the  trustees  of  the  settle- 
ment proceed  in  order  to  obtain  a  discharge  ? 

A. — The  trustees  should  pay  the  money  to  the  executors  :  (Re  Hoskins 
Trust,  5  Oh.  D.  229 ;  6  Oh.  D.  281.) 

Q. — ^In  the  case  of  a  will  of  doubtful  construction,  how  are  the 
executors  to  proceed  so  as  to  avoid  personal  responsibility  ? 

A. — They  must  either  have  the  assets  administered  in  the  Chancery 
Division  under  a  judgment  or  order  of  the  court,  obtained  on  a  writ  or 
summons,  or  apply  for  the  opinion  and  direction  of  the  court  or  judge,  as 
stated  infra. 

Q. — Can  a  trustee,  executor,  or  administrator,  by  any,  and  if  so  by 
what,  means  obtain  the  opinion,  advice,  or  direction  of  the  court,  without 
instituting  an  action  ? 

A. — ^Yes ;  he  may  apply,  by  petition  to  the  court,  or  by  summons  and 
statement  at  chambers,  on  notice  to  all  parties  interested,  for  the  opinion 
and  direction  of  the  judge  on  any  question  touching  the  management  of 
the  trust  property  or  assets.     And  the  trustee,  &c.,  acting  in  accordance 
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with  the  advice  or  direction  of  the  judge  is  freed  from  responsibility, 
unless  he  has  been  guilty  of  fraud  or  misrepresentation  in  obtaining  such 
advice  or  direction.  The  petition  or  statement  must  formerly  have  been 
signed  by  counsel  (but  by  Ord.  XIX.,  r.  4,  this  is  now  no  longer  necessary 
to  any  pleading,  which,  by  the  1873  Act,  c.  66,  s.  100,  includes  petition 
or  summons),  and  the  judge  may  order  the  attendance  of  counsel 
to  support  it :  (22  &  23  Vict.  c.  35,  s.  80  ;  23  &  24  Vict.  c.  38, 
8.  9.)  (a) 

SPEOIFIO   PEEFOEMANOE. 

Question, — How  did  the  remedy  given  by  a  court  of  equity  for  the 
non-performance  of  a  contract  differ  from  that  given  by  a  court  of 
law? 

Answer, — In  the  case  of  non-performance  of  contracts,  not  comprising 
a  public  duty,  a  court  of  law*  could  formerly  only  award  damages, 
notwithstanding  the  0.  L.  P.  Act,  1854,  s.  68  (see  Benson  v.  Paull, 
27  L.  T.  Eep.  N.  8.  78) ;  whilst  a  court  of  equity  compelled  the  specific 
performance  thereof  :  (see  Sm.  Man.  sects.  403,  404.)  {b) 

Q. — State  the  essential  ingredients  in  contracts  or  agreements  which 
are  required  in  order  to  obtain  a  specific  performance  in  equity,  and  will  a 
parol  contract  ever  be  enforced  ? 

A, — ^The  essentials  are  that  the  contract  be  in  writing,  except  in  the 
three  cases  stated  in  the  next  answer,  signed  by  the  party  to  be  charged, 
&c.,  made  between  parties  able  and  willing  to  contract,  for  a  valuable 
consideration  which  must  not  be  illegal  or  immoral ;  the  terms  clear  and 
definite,  and  a  contract  for  the  breach  whereof  damages  would  not 
compensate ;  there  must  be  no  fraud,  and  the  plaintiff  must  have 
performed  his  part  of  the  contract  :  (Sm.  Man.  tit.  2,  ch.  8  ;  Cuddee 
V.  Butter,  1  L.  0.  Eq.  640,  2nd  edit. ;  Seton  v.  Slade,  2  ib,  429, 
in  notis.) 

Q, — Are  there  any  drcumstances  under  which  an  agreement  for  a  lease 
for  twenty-one  years,  not  made  in  writing,  would  be  enforced  by  equity  ? 
If  so,  state  those  circumstances,  and  the  grounds  on  which  such  an  equity 
would  prevail. 

A. — ^Yes.  1.  Where  the  agreement  is  set  out  in  the  statement  of 
claim,  and  is  admitted  by  the  defence,  and  the  defendant  does  not  set  up 
the  Statute  of  Frauds  as  a  bar.     2.  Where  it  has  been  prevented  from 

(a)  The  following  question  is  answered  by  the  above  :  If  a  trostee  feels  a  doubt  as 
to  the  course  he  ought  to  adopt  in  a  matter  of  discretion  as  to  the  sale  of  the  trust 
property  or  otherwise,  can  he  without  suit  obtain  the  directions  of  the  court  on  the 
subject,  and  in  what  way  ? 

(6)  By  the  21  &  22  Vict.  c.  27,  equity  might  also  award  damages  for  the  non-per- 
formance  of  a  contract  either  in  addition  to  or  in  substitution  for  specific  performance 
thereof.  But  before  damages  could  be  granted,  the  plaintifiF  must  have  established  by 
proper  evidence  his  right  to  specific  performance:  (Lewers  v.  Shajteibury,  14 L.  T. 
Rep.  N.  S.  855.)  The  exclusive  jurisdiction  of  the  Chancery  Division  to  specific  per- 
formance of  contracts  for  the  sale  of  real  estate  including  contracts  for  leases  is 
retained  by  the  1873  Act,  s.  34,  sub-s.  3,  but  the  merger  of  the  Equity  and  Common 
Law  Courts  has  rendered  the  former  Act  unnecessary,  and  it  has  now  been  repealed : 
(46'&  47  Vict.  c.  49.) 
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being  reduced  into  writing  by  the  fraud  of  the  defendant.  3.  Where 
there  has  been  a  part  performance.  The  grounds  on  which  a  performance 
would  be  enforced  in  the  first  two  cases  speak  for  themselves,  and  in  the 
third  they  are,  that  if  the  party  permitting  these  acts  to  be  done  were 
allowed  to  avoid  the  bargain  and  treat  the  purchaser  as  a  trespasser,  it 
would  be  permitting  him  to  commit  a  fraud,  the  very  crime  the  statute 
was  designed  to  prevent:  (Sm.  Man.  sect.  444;  Lester  v.  Foxcroft,  1 
L.  0.  Eq.  625,  2nd  edit.) 

Q. — ^When  will  equity  not  enforce  a  contract  by  specific  performance  f 
A, — ^When  any  of  the  requisites  set  forth  in  the  two  preceding  answers 
do  not  exist. 

Q. — Enumerate  and  discuss  concisely  some  of  the  most  usual  defences 
to  an  action  by  vendor  against  purchaser  for  specific  performance. 

A, — That  there  was  no  agreement  in  writing ;  that  the  plaintiff  had 
not  performed  his  part  of  the  agreement,  as  showing  a  good  title  to  the 
property  or  to  a  material  part  ;  that  the  terms  were  not  certain  and 
definite  ;  that  the  vendor  was  guilty  of  fraud,  as  in  not  disclosing  certain 
facts  relating  to  the  property ;  that  the  property  was  misdescribed  as  to 
the  tenure,  &c. 

Q. — ^In  order  to  sustain  an  action  for  a  specific  performance  of  a  contract, 
must  a  pecuniary  consideration  be  shown  ;  and  is  any  dbtinction  made  in 
cases  of  sale  by  expectant  heirs  ? 

A, — ^A  pecuniary  consideration  need  not  be  shown,  but  a  vcdtiabU 
consideration  must  appear,  as  money,  or  marriage.  However,  the  conrt 
will  not  generally  look  at  the  quantum  of  the  consideration.  In  the  case 
of  bargains  from  expectant  heirs  the  buyer  was  formerly  required  to  show 
that  a  fair  price  had  been  given,  or  that  the  bargain  was  made  known  to 
the  person  from  whom  the  heir  expects  the  property,  and  that  he  was 
able  to  relieve  the  expectant  from  his  necessities  :  (8m.  Man.  sects. 
166-8,  421.) 

Q. — Can  specific  performance  be  ordered  of  a  parol  agreement  for  a 
settlement  in  contemplation  of  marriage,  where  the  marriage  has  taken 
place  upon  the  faith  of  the  parol  agreement,  but  the  agreement  has  not 
been  reduced  to  writing  ?     Give  reasons  for  your  answer. 

A. — Specific  performance  of  such  a  promise  cannot  be  enforced ;  as 
contracts  in  consideration  of  marriage  are  required  to  be  in  writing  by 
the  4th  section  of  the  Statute  of  Frauds,  and  equity  does  not  consider  the 
marriage  alone  sufficient  to  take  the  case  out  of  the  statute  :  (Lassenec  v. 
Temey,  1  Mac.  &  G.  551,  572.) 

Q. — ^What  acts  are  considered  by  equity  as  sufficient  acts  of  part 
performance,  and  what  is  sufficient  to  tsJs.e  a  contract  out  of  the  Statute 
of  Frauds  ? 

A, — Delivery  of  the  abstract,  giving  directions  for  conveyances,  gomg 
to  view  the  estate,  fixing  upon  an  appraiser  to  value  stock,  making  valua- 
tions or  admeasurements,  registering  conveyances,  and  acts  of  the  like 
preliminary  character,  are  not  sufficient  as  a  part  performance  to  take  a 
contract  out  of  the  Statute  of  Frauds.  But  admitting  a  purchaser  into 
possession  will  generally  be  s^^cient.     So  if,  on  a  parol  agreement  to 
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grant  a  lease,  the  lessee  is  let  into  possession,  and  allowed  to  spend  money 
on  the  faith  of  the  agreement,  the  contract  will  be  enforced :  (Sm.  Man. 
sect.  448.) 

Q. — ^What  acts  amount  to  part  performance  of  a  parol  agreement  to  sell 
land  ?  Does  the  delivery  of  the  abstract,  the  pajonent  of  deposit,  or  letting 
the  alleged  purchaser  into  possession  ? 

A. — The  acts  must  be  such  as  are  clearly  and  exclusively  referable  to 
a  complete  agreement,  and  must  have  been  done  with  no  other  view  than 
to  perform  such  agreement.  Delivering  the  abstract  or  paying  deposit  does 
not  amount  to  part  performance  ;  but  letting  the  purchaser  into  possession 
does :  (^Lester  v.  Foxcroft,  1  L.  C.  Eq.  625,  2nd  edit. ;  Sm.  Man.  sect.  448). 

Q. — Where  a  party  engages  for  the  performance  of  an  agreement  under 
a  certain  penalty,  can  the  party  relieve  himself  from  the  performance  by 
offering  to  pay  the  penalty,  or  will  equity,  notwithstanding,  compel  the 
performance  ? 

A. — He  cannot  so  relieve  himself;  equity  will  still  enforce  the  agree- 
ment :  (Sug.  Gone.  V.  158 ;  Sm.  Man.  sect.  463 :  {Peachey  v.  Somerset, 
L.  C.  Eq.  895,  2nd  edit.) 

Q. — ^A  purchaser  of  an  estate  under  a  sale  by  the  court  dies  before  the 
certificate  becomes  absolute,  without  having  signed  an  agreement.  What 
effect  has  such  death  upon  the  sale  ?  and  is,  or  is  not,  a  sale  by  the  court 
within  the  Statute  of  Frauds  ? 

A. — A  sale  under  the  decree  of  the  court  will  be  carried  into  execution, 
although  the  purchaser  did  not  subscribe  any  agreement,  sales  by  the 
court  not  being  within  the  Statute  of  Frauds  ;  and  if  the  purchaser  dies 
before  the  certificate  becomes  absolute,  this,  it  seems,  will  not  vacate  the 
sale.  But  it  cannot  be  enforced  against  his  representatives  without  insti- 
tuting an  action  for  that  purpose :  (see  Sug.  Cone.  V.  64,  68.) 

Q. — ^Will  equity  enforce  specific  performance  of  an  agreement  for 
reference  to  arbitration  ?     And  give  the  reason  for  your  answer. 

A, — It  will  not ;  deeming  it  against  public  policy  to  exclude  any  person 
from  the  appropriate  tribunals  :  (St.  Eq.  §  1457  ;  Sm.  Man.  sect.  440 ; 
Cook  V.  Cook,  L.  Bep.  4  Eq.  77  ;  Horton  v.  Soyer,  33  L.  T.  Bep.  287  ; 
Pickering  v.  Capetown  Railway,  13  i6.,  N.  S.  570.) 

Q. — ^Under  what  circumstances  will  the  court  enforce  the  specific  per- 
formance of  an  award,  and  when  will  the  court  grant  relief  against  an 
award  ? 

A, — The  courts  of  equity  will  decree  specific  performance  of  an  award 
in  all  cases  where  the  thing  ordered  to  be  performed  is  such  as  would  be 
enforced  if  the  same  were  by  agreement  amongst  the  parties.  Thus  an 
action  will  lie  for  specific  performance  where  anything  is  awarded  to  be 
done  in  specie,  as  the  conveyance  of  land  or  the  like  :  {Hall  v.  Hardy, 
3  P.  Wms.  190),  unless  there  be  uncertainty  in  the  award :  {Hopcroft  v. 
Hickman,  2  S.  ^  S.  130.)  But  an  action  will  not  lie  to  compel  the  execu- 
tion of  an  award  for  the  payment  of  money ;  the  proper  remedy  in  such 
case  is  either  by  action  or  attachment  on  the  award  :  (3  P.  Wms.  190  n.) 
Nor  will  the  court  grant  specific  performance  when  a  long  time  has 
elapsed  without  any  attempt  to  enforce  the  award  :  {Eads  v.  Williams, 
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24  L.  J.  581,  Oh.)    As  to  when  the  court  will  set  aside  an  award  see 
ante,  pp.  1 66,  424. 

Q. — How  far  wiU  the  court  enforce  the  specific  performance  of  an 
agreement  to  enter  into  partnership,  or  give  damages  for  the  breach  of  it  f 

A. — ^The  court  will  not  as  a  rule  enforce  specific  performance  of  such 
an  agreement,  nor  give  damages  for  the  breach  of  it.  But  if  the  parties 
had  agreed  to  execute  some  formal  instrument  altering  their  position  at 
law,  and  creating  a  partnership  between  them,  the  court,  formerly  for  the 
purpose  of  putting  the  parties  into  the  legal  position  agreed  upon,  would 
decree  the  execution  of  the  instrument,  though  the  partnership  might  be 
immediately  dissolved :  (Lind.  Part.  947,  948,  2nd  edit.) 

Q. — Would  the  court  decree  specific  performance  of  articles  of  appren- 
ticeship ?     Give  the  reason  for  your  answer. 

A. — It  seems  this  might  be  done  unless  the  apprentice  were  an  infant. 
But  if  damages  would  be  sufficient  remedy,  specific  performance  would  be 
refused :  (see  Brown  y.  Banks,  3  Giff.  190.) 

Q. — ^Will  the  court,  under  any  and  what  circumstances,  enforce  specific 
performances  for  sale  of  a  goodwill  ? 

A, — The  court  will  not  enforce  specific  performance  of  a  contract  for 
the  sale  of  a  goodwill  only ;  but  where  the  goodwill  is  altogether  or 
principally  annexed  to  premises,  a  contract  for  the  sale  of  the  goodwill  and 
premises  may  be  enforced  :  (Fry  on  Spec.  Perf.  17.) 

Q. — ^Would  the  court  adjudge  specific  performance  of  an  agreement  for 
the  sale  of  a  medical  practice  ?     Give  the  reason  for  your  answer. 

-4.— In  May  v.  Tliomson  (51  L.  J.  Div.  917,  Oh.)  it  was  held  that  the 
sale  of  a  medical  practice  was  really  the  sale  of  the  introduction  to  the 
patients,  and  as  this  would  involve  personal  service,  the  court  said 
(although  the  action  failed  on  another  point)  they  could  not  see  their 
way  to  making  a  decree  for  the  specific  performance  of  such  an  agreement. 

Q. — ^In  what  cases  will  the  court  enforce  specific  performance  of  the 
sale  or  purchase  of  an  estate  when  the  price  is  agreed  to  be  fixed  by  the 
arbitration  of  third  persons  ? 

A. — When  the  arbitrators  act  with  fairness  and  impartiality,  and  fix  the 
price,  then  and  not  till  then,  the  contract  being  complete,  the  court  will 
order  specific  performance  thereof :  (St.  Eq.  §§  145H,  1459 ;  Sug.  Gone 
V.  203 ;  Sm.  Man.  sect.  441.) 

Q. — When  the  consideration  in  a  contract  for  a  purchase  is  an  annuity 
for  the  life  of  a  vendor,  and  he  dies  before  completion,  will  the  court 
enforce  it  ? 

A, — Yes ;  for  equity  looks  upon  that  as  done  which  is  agreed  to  be 
done  (Sug.  Gone.  V.  209  ;  Lord  St.  Leonards'  Handy  Book,  47,  6th  edit.); 
and  the  death  of  the  vendor  is  not  an  unforeseen  occurrence,  so  as  to 
entitle  equity  to  give  relief  under  the  head  of  accident :  (St.  £q.  §  104.) 

Q. — A.  agrees  to  purchase  of  B.  an  annuity  on  the  life  of  0.,  G.  dies 
the  day  after  the  contract ;  can  B.  enforce  payment  of  the  purchase 
money  ?  Gould  he  have  done  so  had  G.  died  the  day  before  the  contract  ? 
Give  the  reasons  for  your  answer. 
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A, — ^The  court  will  enforce  specific  performance  in  the  first  case,  because 
damages  would  not  compensate,  and  the  accident  is  not  unavoidable.  But 
not  where  the  subject-matter  of  the  contract  did  not  exist  at  the  time  the 
contract  was  made:  (Tud.  L.  0.  Eq.  717,  3rd  edit.  ;  Sug.  Gone.  V.  209.) 

Q. — ^If  A.  contracts  to  sell  land  to  B.,  and  upon  investigation  of  the  title 
it  is  found  doubtful,  can  B.  compel  A.  to  complete  the  sale,  either  with  or 
-without  giving  an  indemnity  ? 

A, — ^It  appears  now  settled  that  the  court  can  neither  compel  a  pur- 
chaser to  take  an  indemnity  nor  a  vendor  to  give  it,  in  the  absence  of  a 
contract  to  that  effect ;  but  the  purchaser  may  take  the  estate  without  any 
indemnity  if  he  chooses  :  (Sug.  Cone.  V.  215,  277,  278,  &o.) 

Q. — ^If  A.  brings  ejectment  against  the  lessee  at  the  expiration  of  the 
lease,  and  the  lessee  desires  to  set  up  a  contract  by  A.  to  sell  him  the  fee 
simple  in  the  property  compritted  in  the  lease,  in  what  manner  can  the 
lessee  obtain  the  benefit  of  such  contract,  and  in  what  division  of  the  court 
ought  the  action  to  be  tried  9 

A, — The  courts  have  power  to  grant  to  any  defendant  in  respect  of  any 
equitable  estate  or  right  all  such  relief  against  any  plaintiff  or  plaintiffs  as 
such  defendant  shall  have  properly  claimed  by  his  pleading :  (sect.  24, 
8ub-8.  3,  1873  Act.) 

If  the  writ  is  not  issued  in  the  Chancery  Division  the  defendant  should 
apply  to  have  it  transferred  there  under  Ord.  LI.,  as  specific  performance 
relating  to  land  or  leaseholds  is  reserved  to  that  division  by  sect.  34  of  the 
1873  Act. 

Q. — Which  of  the  following  contracts  can  be  enforced  by  a  bill  for 
specific  performance,  and  to  what  extent.     GKve  your  reason  in  each  case. 

(1)  An  agreement  to  play  Hamlet  for  three  weeks  at  a  certain  theatre. 

(2)  An  agreement  to  paint  a  staircase  in  fresco. 

(3)  An  agreement  to  supply  an  asylum  with  meat. 

(4)  An  agreement  not  to  foul  a  s^am. 

A. — ^The  fourth  agreement,  being  an  agreement  not  to  do  a  certain 
action,  the  court  will  by  injunction  enforce  its  performance ;  in  the  earlier 
agreements  the  court  will  not,  because  it  cannot  secure  their  performance : 
^see  Lumley  v.  Wagner^  1  De  G.  M.  ^  G.  644.) 

Q. — ^Will  the  court  enforce  a  voluntary  contract  in  the  nature  of  a 
settlement  ? 

A, — ^No ;  not  a  voluntary  contraxit,  though  it  is  in  the  nature  of  a  settle- 
ment, and  made  in  favour  of  a  wife  and  children :  {Ellison  v.  Ellison,  1 
L.  G.  Eq.  199,  2nd  edit.)  But  if  the  contract  is  completed  by  conveyance, 
and  no  act  remains  to  be  done  to  give  full  effect  to  the  title,  equity  will 
then  enforce  it,  or  rather  uphold  it  against  the  settlor,  although  it  be 
merely  voluntary :  (lb,  Dickinson  v.  Burrell,  13  L.  T.  Bep.  N.  8.  660 ; 
8m.  Man.  sect.  421.) 

Q. — ^A  man  frequently  promises  by  letters  addressed  to  his  illegitimate 
daughter  that  he  will  provide  for  her  in  a  specified  manner.  He  dies 
without  doing  so.  How  would  you  advise  the  daughter  as  to  her  position 
and  course  of  action  ? 

il.— The  promises  contained  in  the  letters  being  purely  voluntary  could 


454  OHANOEBY  DIVISION. 

not  be  enforced.  It  would  be  better  therefore  to  advise  the  daughter  not 
to  attempt  litigation,  or  rely  upon  hopes  of  obtaining  anything  from  the 
estate  of  her  deceased  father. 

Q. — ^What  is  a  meritorious  consideration,  and  will  it  support  a  oontract 
in  equity  ? 

A. — ^A  meritorious  consideration  is  one  which  does  not  consist  of  money 
payment,  but  arises  from  natural  love  and  affection,  as  for  an  already 
taken  wife.  It  is  now  settled  that  a  meritorious  consideration  will  not 
support  a  contract  in  equity  :  (Sm.  Man.  sup. ;  Ellison  v.  Ellison,  sup, ; 
Dickinson  v.  Burrell,  sup.) 

Q. — A.  makes  a  volimtary  settlement  of  his  estate  and  then  enters  into 
an  agreement  for  value  to  sell  it ;  will  equity  compel  specific  performance 
of  the  agreement  ? 

A. — Yes,  at  the  suit  of  the  purchaser  ;  but  not  at  that  of  the  vendor: 
(Sm.  Man.  sect.  421 ;  but  see  hereon  Tovmend  v.  Toker,  14  L.  T.  Bep. 
N.  S.  613.) 

Q. — ^Will  equity  in  any,  and  what,  cases  compel  a  purchaser  to  accept 
an  equitable  title  without  a  conveyance  of  the  legal  estate  ? 

A. — Yes,  when  the  legal  estate  is  outstanding  without  any  claim  of 
interest  by  the  person  in  whom  it  is  vested  ;  or  when  the  estate  is  sold  under 
a  judgment  of  the  court ;  and  if  the  legal  estate  appears  to  be  outstanding, 
and  cannot  be  got  in,  yet  if  from  surrounding  circumstances  the  law  would 
presimie  a  reconveyance,  the  purchaser  will  be  compelled  to  take  the  title, 
but  not  otherwise :  (Sug.  Cone.  V.  287,  289.) 

Q. — If  an  owner  of  freeholds  has  only  an  equitable  and  not  the  legal 
estate  in  them,  and  enters  into  a  contract  for  sale,  is  he  liable  to  an  action 
for  specific  performance  ? 

A. — If  he  is  able  to  obtain  a  conveyance  of  the  legal  estate,  equity  will 
compel  him  to  do  so,  and  decree  specific  performance.  And  see  precediog 
answer. 

Q. — ^In  the  absence  of  express  contract  can  a  vendor  of  leaseholds 
compel  specific  performance  without  producing  the  lessor's  title  ?  State 
the  reasons  on  which  you  rest  your  opinion. 

A. — He  can  now  do  so,  when  the  lease  is  derived  from  the  freeholder, 
as  37  &  38  Vict.  c.  78,  s.  2,  provides  that  on  a  contract  for  sale  of  lease- 
holds  the  intended  assignee  shall  not  be  entitled  to  require  production  of 
the  freeholder's  title.  In  sales  after  3lBt  December,  1881,  he  can  also  do 
BO  in  case  of  a  sub-lease  (44  &  45  Vict.  c.  41,  s.  3). 

Q. — ^A.,  being  a  solicitor,  agrees  to  sell  his  business  as  such  solicitor  to 
B.  ;  is,  or  is  not,  this  such  an  agreement  as  the  court  will  enforce  ?  and 
give  the  reason  for  your  answer. 

A. — In  the  case  of  Boztn  v.  Farlow  (1  Meriv.  459),  specific  performance 
of  an  agreement  to  purchase  the  business  of  an  attorney  was  refused  at  the 
instance  of  the  vendor ;  there  being  no  express  stipulation  by  which  the 
court  might  be  enabled  to  carry  it  into  effect  on  his  part,  in  return  for 
the  defendant's  purchase  money  :  (see  Qold.  £q.  177-179,  4th  edit.)  But 
such  an  agreement  would  be  enforced  if  it  contained  an  agreement  to 
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assign  the  basiness  premises,  and  not  to  practise  within  a  reasonable  dis- 
tance :  (see  Fry  on*  Spec.  Perf.  p.  18.) 

Q. — A  writ  is  issued  on  the  25th  December,  1883,  for  specific,  per- 
formance of  a  contract  for  sale  of  land,  and  served  on  the  same  day.  If  no 
extension  of  time  be  granted  to  either  plaintiff  or  defendant,  within  what 
periods  must  the  following  steps  in  the  action  be  taken,  viz. :  entry  of 
appearance — delivery  of  statement  of  claim — of  defence— of  joinder  of 
issue  in  reply,  and  notice  of  trial  ? 

A, — ^Entry  of  appearance  within  eight  days  (Ord.  XII.,  r.  22) — 
Delivery  of  statement  of  claim  within  six  weeks  from  appearance  (Ord. 
XX.,  r.  1) — Statement  of  defence  within  ten  days  after  statement  of 
claim,  or  if  no  statement  of  claim  is  required  within  ten  days  after 
appearance  (Ord.  XXI.,  r.  6) — Joinder  of  issue  in  reply  within  three 
weeks  after  statement  of  defence  (Ord.  XXIII.,  r.  1)— Notice  of  trial 
should  be  given  within  six  weeks  after  close  of  pleadings  by  plaintiff — if 
this  is  not  done  defendant  may  do  so,  or  may  move  to  dismiss :  (Ord. 
XXXIV.,  r.  4.) 

Q. — In  an  action  for  specific  performance  of  a  contract  for  the  sale  of  an 
estate,  is  it  competent  to  either  the  vendor  or  the  purchaser  to  obtain  a 
reference  as  to  the  title,  or  can  this  be  done  by  one  only,  and  which,  of 
such  contracting  parties  ? 

A, — ^Formerly  this  could  not  be  done  by  the  defendant  (Reed  v.  The 
Dan  Pedro,  4rc.,  Mining  Co,,  9  L.  T.  Eep.  N.  S.  132  L.JJ.) ;  but  either 
party  could  now  apply  under  Ord.  XXXUI. 

Q. — In  an  action  for  specific  performance  of  an  agreement,  is  the 
plaintiff  bound  by  the  title  as  shown  by  him  at  the  time  of  issuing  his 
writ? 

A. — ^No;  the  vendor  has  the  opportunity  of  making  out  a  better  title 
upon  the  inquiry ;  and  if  he  can  show  a  good  title  at  any  time  before  the 
certificate,  it  will  entitle  him  to  judgment ;  and  even  after  the  certificate, 
if  he  can  satisfy  the  court  that  he  can  make  a  good  title  by  clearing  up 
the  objections  certified,  the  court  will  give  judgment  in  his  favour  :  (Ayck. 
Pr.  259,  260,  9th  edit.) 

Q. — ^In  an  action  by  a  vendor  for  specific  performance,  the  chief  clerk 
certifies  that  a  good  title  cannot  be  made.  What  will  be  the  order  on 
further  consideration  ? 

A. — An  order  for  the  plaintiff  to  pay  the  defendant's  costs  and  to  return 
his  deposit  with  interest ;  and,  on  this  being  done,  the  action  to  be 
dismissed.  The  defendant  may  also,  if  he  requires  it,  have  a  declaration 
that  his  deposit,  interest,  and  costs  are  a  lien  on  the  estate,  with  liberty  to 
apply  in  chambers  to  give  effect  to  such  lien :  {Turner  v.  Marriott^  3  Eq. 
744.) 

Q. — ^When  will  letters  operate  as  a  binding  agreement  for  the  sale  and 
purchase  of  an  esfcate  ? 

A. — ^When  they  contain  the  particulars  necessary  to  form  a  contract, 
as  a  description  of  the  property  sold,  the  price,  &c.  There  must  also  be 
an  offer  on  the  one  side  and  an  acceptance  on  the  other,  without  intro- 
ducing any  new  stipulation  or  any  exception  ;  if  the  letters  amount  merely 
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to  a  treaty,  neither  party  can  enforce  them  :  (see  Sag.  Con.  V.  80,  84 ; 
Kennedy  v.  Zee,  3  Mer.  441.) 

Q. — A.  writes  to  B.,  offering  him  5000Z.  for  the  purchase  of  his  (B.'s) 
freehold  house  in  Berkeley-square.  B.  writes  to  A.  in  answer  accepting 
the  offer,  and  adding  that  he  wiU  instruct  his  solicitors  to  prepare  an 
agreement.  A.  and  B.  differ  afterwards  upon  the  details  of  the  intended 
agreement,  and  none  is  signed.  Can  specific  performance  be  enforced  at 
the  suit  or  A.  or  B.,  or  both  ? 

A, — It  can  be  enforced  at  the  suit  of  either  party,  as  there  is  a 
complete  agreement  by  the  letters ;  and  the  sending  them  to  a  soUcitor 
to  prepare  a  formal  agreement  does  not  alter  the  rights  of  the  parties : 
{Fowle  V.  Freeman,  9  Ves.  Jun.  861.) 

Q. — ^By  what  course  of  proceeding  is  A.'8  or  B.'s  remedy  to  be  enforced, 
according  to  the  present  practice,  if  it  lies  ? 

2I.— -A.  or  B.  should  issue  a  writ  in  the  Chancery  Division  for  specific 
performance  of  the  contract :  (see  Ayck.  Pr.  258,  9th  edit.) 

Q. — ^Your  client  buys  an  estate ;  on  the  investigation  of  the  title  it 
appears  that  the  vendor  cannot  make  a  good  title  to  a  small  field  detached 
from  the  rest  of  the  property,  and  not  of  any  material  consequence  to  your 
client,  who,  however,  wishes  to  be  off  his  bargain :  will  the  court  compel 
him  to  fulfil  his  contract,  and  upon  what  terms  ? 

A. — ^Yes,  upon  the  terms  of  his  making  the  purchaser  compensation 
for  the  field.  The  question  in  such  cases  always  is,  "  whether  the  part  to 
which  a  title  cannot  be  made  is  material  to  the  possession  and  enjoyment 
of  the  rest  of  the  estate  :  "  (see  Hughes'  Conv.  140,  141  ;  Sug.  Cone 
V.  221,  225.) 

Q. — On  what  principle  does  equity  act  when  it  compels  a  purchaser  to 
perform  a  contract  taking  an  abatement  of  price  ? 

A, — ^The  principle  is  that  the  purchaser  gets  substantially  the  property 
for  which  he  contracted,  and  that  possession  of  the  part  to  which  the 
vendor  cannot  make  a  title  is  not  material  to  the  enjoyment  of  the  whole: 
(see  8m.  Man.  13th  edit..  Chap.  VDI.) 

Q. — Under  what  circumstances  may  a  purchaser  of  property  at  an 
auction  be  debarred  from  relief  on  the  ground  of  misdescription,  though 
it  be  shown  that  the  property  was  inaccurately  described  in  the  par- 
ticulars ? 

A. — ^Where  the  purchaser  can  get  that  which  it  was  his  real  object 
to  obtain,  he  must  carry  out  his  contract,  taking  compensation  for  the 
deficiency  in  value,  or  even  without  compensation  when  the  deficiency  is 
very  trifiing,  and  the  condition  provides  against  there  being  any  compen- 
sation at  all.  So  also  he  will  not  be  entitled  to  relief  when  he  has 
bought  with  full  knowledge  of  the  facts :  (see  Deane's  Conv.  2nd  edit 
831.) 

Q. — If  a  purchaser  of  freeholds  has  notice  of  an  equitable  claim,  and 
sells  to  a  person  who  has  not  notice,  is  the  latter  purchaser  affected  with 
the  first  purchaser's  notice  ? 

ii.— He  is  not:  {Harrison  v.  Forth,  Prec  Oh.  51 ;  2  L.  0.  Eq.  42; 
8m.  Maa.  sect.  191.) 
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Q. — ^What  is  the  effect  of  a  resale  by  a  purchaser  of  freeholds,  who 
has  no  notice  of  an  equitable  claim,  to  a. person  who  has  notice,  can  either 
party  enforce  specific  performance  against  the  other  ? 

A. — The  second  purchaser,  though  he  had  notice  of  the  equitable  claim, 
will  hold  the  property  free  from  it ;  for  otherwise  an  innocent  purchaser 
might  be  unable  to  sell  his  estate  :  (Sm.  Man.  sect.  191  ;  Harrisons,  Forth, 
ubi  sup.  ;  Lowther  v.  Carlton,  2  Atk.  242.)  Either  party  can  enforce 
specific  performance. 

Q. — On  the  offer  of  the  late  East  Indian  Loan,  'A.  tendered,  in  writing, 
to  take  100,000/.  at  102  per  cent,  and  the  Company,  in  writing,  accepted 
the  tender,  but  A.  refused  to  complete  the  bargain :  will  the  court 
enforce  the  fulfilment  of  the  contract  ?  State  the  reason  for  your 
answer. 

A. — The  court  would  not  enforce  the  specific  performance  of  this 
contract  against  A.,  because  damages  would  amount  to  a  compensation  : 
(St.  Eq.  §§  717,  718,  8m.  Man.  sect.  404;  Cuddee  v.  Butter,  1  L.  0.  Eq. 
640,  2nd  edit.) 

Q. — Will  the  court  decree  the  specific  performance  of  a  covenant  to 
invest  money  in  lands,  and  to  settle  them  in  a  particular  manner  ? 

A. — Yes,  if  there  is  a  valuable  consideration  for  the  covenant.  And  if 
a  man  covenants  to  purchase  and  settle  lands,  and  afterwards  accordingly 
purchases  lands  of  equal  or  greater  value,  they  will  be  held  to  have  been 
purchased  with  an  intent  to  perform  the  covenant :  (see  Sug.  Gone.  V.  561 ; 
Wilcocks  V.  Wilcocks,  2  L.  0.  Eq.  345,  2nd  edit. ;  Blandy  v.  Widmore,  ib, 
347,  and  notes.) 

Q. — An  agreement  for  sale  of  a  reversion  provides  that  the  purchaser 
shall  take  the  vendor's  title  as  it  stands — that  the  purchase  shall  be  com- 
pleted on  a  fixed  day,  and  that  time  shall  be  of  the  essence  of  the  contract. 
What  is  the  effect  of  the  last  provision  ? 

A, — That  if  the  purchase  be  not  completed  on  the  day  fixed,  it  may  be 
treated  as  abandoned,  if  proper  diligence  has  been  used,  &c.  But  if  the 
purchase  is  proceeded  with,  it  is  a  waiver  of  the  right  to  avoid  the  con- 
tract: (see  St.  Eq.  §  716.) 

Q. — Give  some  instances  of  cases  in  which  time  is  deemed  of  the  essence 
of  a  contract. 

A. — Time  is  of  the  essence  of  the  contract  in  cases  of  sales  of  mines  and 
leaseholds,  and  it  would  appear  also  on  the  sale  of  a  reversion  or  next  pre- 
sentation to  a  living :  (Hudson  v.  Temple,  3  L.  T.  Rep.  N.  8.  495,  497, 
M.B.  and  see  Law  Times,  Ma.y  4,  1861,  p.  320.  And  as  to  time  being  of 
the  essence  of  the  contract,  see  sect.  25,  r.  7,  of  the  Judicature  Act,  1878, 
ante.) 

Q. — ^What  effect  has  the  Supreme  Court  of  Judicature  Act,  1873,  upon 
stipulations  as  to  time  in  contracts  ? 

A. — That  stipulations  as  to  time  in  contracts  which  would  not  before 
the  passing  of  the  Act  have  been  deemed  to  be  of  the  essence  of  the  con- 
tract in  a  court  of  equity,  shall  receive  in  all  courts  the  same  construction 
as  they  would  have  previously  done  in  a  court  of  equity :  (1873  Act,  8. 
25,  r.  7.) 
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Q. — ^How  far  is  the  maxim  caveat  emptor  carried  by  the  court  for 
specific  performance  ?  Does  it  warrant  misrepresentation  or  artifice  in  a 
vendor  to  procure  a  contract  ?  State  the  principles  apon  which  the  court 
proceeds. 

A, — This  maxim  applies  if  the  defects  in  the  estate  be  patent ;  if  there 
be  no  fraud,  misrepresentation,  concealment,  or  artifice  to  disguise  the 
thing  sold  the  purchaser  can  have  no  relief.  Thus,  where  a  meadow  was 
sold  to  the  o'wner  of  a  house  and  ground  adjoining  without  any  notice  of 
a  footway  round  it,  and  also  one  across  it,  which  of  course  lessens  its 
value,  specific  performance  was  decreed  with  costs,  as  it  was  not  a  latent 
defect ;  had  the  purchaser  used  ordinary  caution  he  would  have  discovered 
the  easement :  (see  Sug.  Gone.  V.  288,  &c.) 

Q. — A.  purchases  a  piece  of  land  at  a  sale  by  auction,  and,  after  the 
sale,  discovers  that  there  is  a  public  footpath  across  the  land,  which  is 
not  mentioned  in  the  particulars  or  conditions  of  sale ;  would  the  court 
release  A.  from  his  contract  ?     Give  the  reason  for  your  answer. 

A. — It  would  not,  as  the  vendor  is  not  bound  to  point  out  patent 
defects :  (Oldfield  v.  Bouiid,  5  Ves.  608  ;  Dart's  V.  &  P.  6th  edit.  92.) 

Q. — A.  supposing  he  has  right  to  enter  into  a  written  agreement 
for  sale  of  an  estate  to  B.  which  estate  belongs  to  C,  will  B.  in  an  action 
for  specific  performance  against  A.  and  C.  be  entitled  to  a  judgment? 

A. — B.  will  not  be  entitled  to  a  decree  for  specific  performance  against 
A.  and  G.  (8t.  Eq.  §  1048,  note),  unless  G.  knew  of  the  sale,  and  did  not 
forbid  it,  and  thereby  B.  was  induced  to  become  the  purchaser  under  the 
supposition  that  the  title  was  good  :  (lb.,  §  386.) 

Q. — Define  champerty  and  maintenance  respectively,  and  state  some  of 
the  cases  in  which  exception  is  made  to  the  general  rule  against  cham- 
perty and  maintenance. 

A. — Ghamperty  (campi  partitid)  is  a  bargain  between  a  plaintiff  or 
defendant  in  a  cause,  and  another  person  who  has  no  interest  in  the  subject 
in  dispute,  to  divide  the  property  (campwn  partiri)  sued  for  between  them 
if  they  prevail  at  law,  in  consideration  of  the  other  person  carrying  on 
the  suit  at  his  own  expense.  Maintenance  is  properly  an  officious  inter- 
meddling in  a  suit  which  in  no  way  belongs  to  one,  by  maintaining  or 
assisting  either  party  with  money  or  otherwise  to  prosecute  or  defend  it. 
Exceptions  are  made,  however,  to  the  rule  against  champerty  and  main- 
tenance in  the  case  of  father  and  son,  or  of  the  husband  of  an  heiress,  or 
of  a  master  and  servant,  or  the  like  :  (Sm.  Man.  sect.  430.) 

Q. — ^Would  the  court  uphold  an  agreement  made  between  a  creditor 
and  a  third  person  to  maintain  an  action  of  the  former  and  share  the 
profits  resulting  from  the  success  of  the  action  ?  (Hve  the  reason  for 
your  answer. 

A. — No ;  such  an  agreement,  as  constituting  champerty,  would  be  void : 
(see  Hutlei/  v.  Hutlei/,  L.  Eep.  8  Q.  B.  112.) 

Q. — ^What  amounts  to  an  equitable  assignment  ? 

A. — ^Anything  written,  said,  or  done  for  consideration,  to  plaoe  a  chose 
in  action  or  fund  out  of  the  control  of  the  owner,  and  appropriate  it  in 
favour  of  another  person,  amounts  to  an  equitable  assignment.    To  perfect 
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His  title  the  assignee  should  immediately  give  notice  of  the  assignment 
to  the  debtor  or  holder  of  the  fund :  (St.  Eq.  §  1047 ;  Sm.  Man.  sect. 
435.) 

Q. — ^If  A.  assigns  to  B.  a  policy  on  his  own  life  for  a  valuable  consi- 
deration and  subsequently  assigns  the  same  policy  to  C.  also  for  a 
valuable  consideration,  and  B.  and  G.  both  give  notice  of  their  respective 
assignments  to  the  assurance  office,  but  O.'s  notice  is  served  on  the 
office  before  B.'s  notice,  what  will  be  the  relative  legal  position  of  B,  and 
G.  ?  (a) 

A, — 0.  will,  if  he  had  no  notice  of  B.'s  assignment,  have  priority  over 
B. ;  for  the  policy  is  a  chose  in  action  which,  in  order  that  a  complete  title 
may  be  acquired  by  assignment,  requires  notice  to  be  given  to  the  debtor 
or  holder  of  the  fund ;  and  he  who  gives  notice  to  him  Grsi  has  priority : 
{The  Consolidated  Insurance  Company  v.  Eiley,  I  L.  T.  Eep.  N.  S.  209 ; 
St.  Eq.  §  1047 ;  8m.  Man.  sect.  436.) 

Q. — Is  the  assignee  of  a  chose  in  action  bound  by  all  the  equities  to 
which  it  is  liable  in  the  hands  of  the  assignor,  and  why  ? 

A, — He  is  so  bound  even  without  notice,  unless  the  chose  in  action  be  a 
bill  of  exchange  or  promissory  note,  for  the  assignor  cannot  confer  a 
better  title  than  he  himself  had :  (Row  v.  Dawson,  2  L.  G.  Eq.  736, 
in  notis,  3rd  edit. ;  8m.  Man.  sect.  439  ;  see  1873  Act,  s.  25,  sub-s.  6.) 

Q. — In  what  cases  can  a  writ  be  issued  for  the  delivery  up  of  specific 
chattels  to  the  owners  ? 

A, — In  those  cases  only  where  the  chattel  is  of  such  a  nature  that  the 
loss  could  not  be  fully  compensated  for  by  damages.  As  where  the  chattel 
is  a  family  relic  or  heirloom,  such  as  a  horn  by  which  a  tenure  is  held,  or 
an  altar-piece :  {Pusey  v.  Pusey,  1  L.  G.  Eq.  654,  2nd  edit. ;  Duke  of 
Somerset  v.  Cookson,  %b.,  655.) 
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Question, — 8tate  some  of  the  cases  in  which  a  bill  in  equity  for  an 
account  laid. 

Answer, — A  bill  in  equity  for  an  account  laid  between  trustee  and 
cestui  que  trust ;  in  partnership  transactions ;  by  principals  against  their 
factors  and  agents  ;  and  by  mortgagors  against  mortgagees  who  had  been 
in  possession :  (Gold.  Eq.  82  et  seq.,  4th  edit.) 

Q. — In  an  action  for  an  account  is  it  competent  for  the  court  to  direct 
that  the  books  in  which  the  accounts  required  to  be  taken  have  been  kept, 
shall  to  any,  and  to  what,  extent  be  deemed  evidence  of  the  truth  of  the 
matters  ther^n  contained  ? 

A. — ^Yes,  the  court  may  direct  that  such  books  be  taken  aa primd  facie 
evidence  of  the  truth  of  the  matters  therein  contained,  with  liberty  to  the 
parties  interested  to  take  such  objections  thereto  as  they  may  be  advised : 
(15  &  16  Vict.  c.  86,  s.  54 ;  Hal.  Suit.  75.) 

(a)  Also  asked  thas :  By  what  means  may  a  sabsequent  incombrancer  of  a  chose  in 
action  gain  priority  over  a  prior  incumbrancer  ? 
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Q. — ^In  what  manner,  and  under  what  circumstances,  can  an  order 
be  obtained  summarily  for  an  account  of  a  partnership,  executorship,  or 
trust  ? 

A, — The  order  may  be  made  at  any  time  after  default  of  appearance  to 
a  summons  specially  indorsed  and  claiming  such  account  or  after  appear- 
ance, unless  the  defendant  satisfy  the  court  that  there  is  some  preliminaty 
question  to  be  tried.  The  application  must  be  supported  by  aflSdaTit, 
stating  the  grounds  of  plaintiff's  claim  to  the  account:  (Ord.  XV., 
rr.  1,  2.) 

Q. — If  an  account  be  settled  between  parties,  and  signed,  wOl  the 
court  open  the  account  generally  or  partially,  and,  if  so,  npon  what 
principle  ? 

il.---Oenerally,  where  an  account  has  been  settled,  the  rule  is  only  to 
give  liberty  to  surcharge  and  falsify  the  account  where  errors  of  fact  or 
law  are  shown  in  the  account,  and  not  to  open  the  account  generally, 
unless  fraud  is  alleged,  or  the  account  is  between  trustee  and  cestui  que 
trust.  For  equity  discourages  laches :  (St.  Eq.  §  527 ;  Sm.  Man.  sect. 
459  ;  Dan.  Oh.  Pr.  6th  edit.,  484.) 

Q. — Distinguish  between  the  efiPect  of  opening  the  aocounts,  and  that  of 
giving  liberty  to  surcharge  and  falsify. 

A, — ^Where  an  account  lb  opened  generally,  the  onus  of  proof  is  thrown 
on  the  party  bringing  it  in,  in  the  other  case  the  account  is  deemed  correct 
untU  proved  the  contrary. 

Q. — When  is  leave  given  to  surcharge  and  falsify  accounts  ? 

A, — In  proceedings  for  an  account,  if  the  defence  is  that  there  has  been 
an  account  stated,  the  court  will  not  interfere,  unless  on  the  ground  of 
mistake,  accident,  fraud,  or  undue  advantage,  by  which  the  account 
stated  is  in  truth  vitiated,  and  the  balance  incorrectly  fixed.  In  such 
cases  the  court  will  in  some  cases  direct  the  whole  account  to  be  opened 
and  taken  "  de  novo"  but  when  the  mistake  or  inaccuracy  is  not  shown 
to  affect  or  stain  all  the  items  of  the  transactions,  the  court  will  allow 
the  account  to  stand  with  liberty  to  the  plaintifip  to  surcharge  and  falsify 
it.  The  showing  an  omission  for  which  credit  ought  to  be  given  is  a 
surcharge,  the  proving  an  item  to  be  wrongly  inserted  is  a  falsification : 
(Snell,  5th  edit.,  510.) 

Q. — Was  there  any,  and  what,  advantage  in  the  proceedings  of  a  court 
of  equity  over  those  of  a  court  of  common  law  in  questions  of  account  ? 

A. — The  proceedings  in  an  action  of  account  being  difficult,  dilatory, 
and  expensive,  it  was  seldom  used,  especially  if  the  demand  were  of  con- 
sequence, and  the  matter  of  an  intricate  nature ;  for  in  such  cases  it  was 
more  advisable  to  resort  to  a  court  of  equity,  where  matters  of  acccount 
were  more  commodiously  adjusted,  and  determined  more  advantageously 
for  both  parties  :  (St.  Eq.  §  443  ;  Sm.  Man.  tit.  3,  ch.  1.) 

Q. — ^What  is  the  law  as  to  appropriation  of  payments  ? 

A, — See  answer,  ante,  p.  31 :  (Sm.  Man.  sup.)  * 
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Question. — Set  forth  the  several  stages  of  an  administration  action  down 
to  a  final  judgment,  distributing  the  funds  brought  into  court  to  the 
yarioup  classes  of  persons  usually  entitled  when  the  assets  are  more  than 
sufficient  to  pay  debts  and  legacies. 

Answer, — ^This  action  down  to  judgment  will  be  similar  to  other  actions. 
The  judgment,  will,  however,  be  preliminary,  and  direct  the  accounts  and 
inquiries  set  out  post,  (a)  These  will  be  worked  out  in  chambers,  as 
hereafter  stated.  When  the  eight  days  have  elapsed  from  the  filing  of 
the  chief  clerk's  certificate,  the  action  may  then  be  brought  on  for  further 
consideration,  and  a  final  judgment  made.  If  the  assets  are  more  than 
sufficient  to  pay  debts  and  legacies,  the  surplus,  being  personalty,  will 
belong  to  the  next  of  kin. 

Q. — Give  a  brief  outline  of  the  proceedings  in  the  Chancery  Division  to 
administer  an  intestate's  personal  estate,  when  there  are  no  next  of  kin, 
ab  ovo  usque  ad  mala,  (b) 

A. — Administration  would  be  granted  either  to  a  creditor  or  the  Solicitor 
of  the  Treasury  for  the  Crown :  (Coote  Prob.  Pr.  97-99,  6th  edit.)  If 
granted  to  a  creditor,  he  issues  a  writ  against  other  creditors,  making  the 
Attorney-General  a  party.  The  proceedings  are  the  same  as  in  other  suits 
down  to  judgment,  which  is  interlocutory,  directing  the  usual  accounts  and 
inquiries.  These  are  worked  out  in  chambers  in  the  usual  way.  This  done, 
the  chief  clerk  makes  his  certificate,  which  is  approved  and  filed  in  the 
usual  way.  The  action  then  comes  on  for  further  consideration,  and  for 
default  of  next  of  kin  the  surplus,  if  any,  is  handed  over  to  the  Crown. 
If  the  crown  solicitor  administers,  a  creditor  should  issue  a  writ  against 
him  for  administration  :  (see  Sm.  Pr.  311,  689,  &c.,  7th  edit.) 

Q. — ^What  protection  did  a  court  of  equity  afford  to  creditors  of 
persons  deceased  ? 

A, — The  protection  acquired  by  creditors,  through  the  aid  of  a  court 
of  equity,  was  the  payment  of  their  debts,  the  marshalling  of  assets  and 
securities,  and  the  equal  administration  of  the  deceased's  estate  :  (see 
St.  Eq.  §§  552,  554,  558,  633,  &c.)  The  Chancery  Division  retains  this 
exclusive  jurisdiction:  (1873  Act,  s.  34,  sub-s.  3.)  But  the  adminis- 
tration of  a  deceased's  insolvent  estate  may  now  be  carried  out  in  the 
Bankruptcy  Court :  (46  &  47  Vict.  c.  52,  s.  125.) 

Q. — ^Would  a  court  of  equity  under  any,  and  what,  circumstances 
restrain  a  creditor  from  proceeding  at  law  who  was  not  a  party  to  a  suit ; 
and  how  ? 

A, — Yes ;  as  soon  as  a  decree  to  account  was  made  in  a  creditor's  suit 
for  the  administration  of  assets,  equity  would,  if  the  executor  admitted 
assets  (see  Lawton  v.  Lawton,  3  L.  T.  Bep.  N.  S.  205),  restrain  a  creditor, 

(a)  These  actions  are,  however,  generally  heard  as  short  causes,  without  any  state- 
ment of  claioQ  or  pleadings,  and  minutes  of  the  judgment  are  also  usually  agreed  upon 
between  the  counsel,  and  merely  ass'ented  to  by  the  judge. 

(6)  ^'  Ab  ovf»  usque  ad  m<da"  literally  means  *'from  the  egg  to  the  apple."  The 
Roman  feasts  began  with  eggs  and  ended  with  apples.  English  lawyers,  therefore, 
use  this  expression  to  mean  "  from  the  commencement  to  the  end." 
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by  injunction,  from  proceeding  at  law :  (Sm.  Man.  sect.  468.)  Unless, 
•indeed,  the  creditor  bad  obtained  judgment  before  decree,  which  he  might 
execute :  (see  Fowler  v.  Roberts,  2  L.  T.  Eep.  N.  S.  368.)  This  right  of 
restraining  by  injunction  is  now  abolished,  but  application  to  stay  the 
proceedings  should  be  made  to  the  Division  of  the  High  Court  in  which 
the  proceedings  are  taken  :  (1873  Act,  s.  24,  sub-s.  5.) 

Q. — State  the  several  proceedings  which  may  be  adopted  by  a  creditor 
who  finds  it  necessaiy  to  resort  to  equity  to  enforce  the  payment  of  a  debt 
due  from  his  deceased  debtor. 

A. — A  creditor  may  enforce  payment  of  his  debt,  and  have  the  estate 
of  his  deceased  debtor  administered  in  equity  either  by  issuing  a  writ  or 
taking  out  an  administration  summons  in  the  Chancery  Division  for  such 
purpose,  or  if  the  estate  is  insolvent  present  a  petition  in  bankruptcy  : 
(Sm.  Man.  sect.  468.) 

Q. — ^Describe  the  several  steps  in  an  administration  action  commenced 
by  summons,  proceeding  in  the  most  expeditious  manner  possible. 

A. — A  summons  is  taken  out  and  sealed  at  the  Central  Office,  and  a 
duplicate  filed  there ;  it  is  then  served.  If  the  executor  appears  he  does 
so  at  such  office,  and  gives  notice  thereof.  On  the  return  of  the 
summons  the  parties  attend  at  the  judge's  chambers,  when  an  order  for 
administration  may  be  made,  which  must  be  drawn  up,  passed,  and 
entered.  The  accounts  and  inquiries  are  then  proceeded  with,  and  in 
due  course  the  chief  clerk  makes  his  certificate,  which  is  signed,  approved, 
and  filed.  The  action  and  matter  then  come  on  for  further  consideration, 
and  a  final  judgment  is  made,  the  costs  taxed,  and  the  assets  distributed : 
(Evans'  Oh.  Pr.  20  et  seq.     See  Ord.  L^.) 

Q. — 'By  what  summary  process  can  a  legatee  or  creditor,  or  next  of  kin 
of  a  deceased  person,  procure  the  administration  of  his  real  and  personal 
estate  ?  (a) 


(a)  The  ezeoators  or  administrators  of  a  deceased  person  or  any  of  them,  and  the 
trustees  ander  any  deed  or  instrument  or  any  of  them,  and  any  person  claiming  to  be 
interested  in  the  relief  sought  as  creditor,  devisee,  legatee,  next  of  kin,  or  heir-at-law, 
or  customary  heir  of  a  deceased  person,  or  as  cestui  que  trust  under  the  trust  of  any 
deed  or  instrument,  or  as  claiming  by  assignment  or  otherwise  under  any  such  creditor 
or  other  person  as  aforesaid,  may  take  out,  as  of  course,  an  originating  sommons 
returnable  in  the  chambers  of  a  judge  of  the  Chancery  Division,  for  such  relief,  of  the 
nature  or  kind  following,  as  may  by  the  summons  be  specified,  and  as  the  circum- 
stances of  the  case  may  require  (that  is  to  say),  the  determination,  without  an 
administration  of  the  estate  or  trust,  of  any  of  the  following  questions  or  matters : — 
(a)  Any  question  affecting  the  rights  or  interests  of  the  person  claiming  to  be 

creditor,  devisee,  legatee,  next  of  kin,  or  heir-at-law,  or  cestui  que  trust ; 
(6)  The  ascertainment  of  any  class  of  creditors,  legatees,  devisees,  next  of  kin,  or 

others  ; 
(c)  The  furnishing  of  any  particular  accounts  by  the  executors  or  administrators  or 

trustees,  and  the  vouching  (when  necessary)  of  such  accounts  ; 
((/)  The  payment  into  court  of  any  money  in  the  hands  of  the  executors  or  adminis- 
trators or  trustees ; 
(e)  Directing  the  executors  or  administrators  or  trustees  to  do  or  abstain  from 
doing  any  particular  act  in  their  ch^iracter,  as  snoh  executors  or  adminis- 
trators or  trustees ; 
(y*)  The  approval  of  any  sale,  purchase,  compromise,  or  other  transaction ; 
<^)  The  determination  of  any  question  arising  in  the  administration  of  the  estftte 
or  tru^t :  (Ord.  LV.,  r.  8.) 
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A, — ^Any  eucli  persons  may  obtain  a  sammons  from  a  Obancery  judge  at 
oliambers  requiring  tbe  executor  or  administrator  to  attend  before  bim  at 
chambers,  to  sbow  cause  wby  an  order  for  tbe  administration  of  tbe  real 
and  personal  estate  of  tbe  deceased  sbould  not  be  granted ;  and  if  tbe 
order  is  granted  it  has  tbe  effect  of  a  judgment  made  on  tbe  bearing  of  a 
cause  :  (Ord.  LV.,  r.  4.) 

Q. — ^In  wbat  way  and  in  wbat  case  can  a  person  claiming  to  be  a 
creditor,  or  interested  under  a  will,  procure  tbe  administration  of  tbe 
real  estate  ? 

A. — Tbese  persons  may  now  in  like  manner,  by  summons  at  cbambers, 
obtain  an  order  for  tbe  administration  of  tbe  real  estate  of  a  deceased 
person  :  (Ord.  LV.,  r.  4.) 

Q. — Can  a  creditor  issue  a  writ  on  bebalf  of  bimself  and  all  otber  tbe 
-creditors  of  tbe  testator  for  tbe  administration  of  bis  estate  against  tbe 
executors  before  tbe  will  bas  been  proved  ? 

A. — ^Yes ;  if  tbe  executors  bave  elected  to  administer;  for  tbe  rigbts 
of  tbe  creditors  are  not  to  be  impeacbed  by  tbe  delay  of  tbe  executors : 
(Wms.  Exors.  219,  3rd  edit.)  But  probate  must  be  obtained  before  judg- 
ment :  (Seton  on  Decrees,  46,  2nd  edit.) 

Q. — ^Write  out  tbe  title  of  tbe  proceedings  and  tbe  indorsements 
on  tbe  writ  in  an  action  by  A.  6.,  a  creditor,  to  administer  tbe  real  and 
personal  estate  of  X.  Y.,  wbo  died  intestate,  G.  D.  being  bis  administrator 
and  £.  F.  bis  beir-at-law. 

A. — In  tbe  Higb  Court  of  Justice. — Gbancery  Diyision. 
V.-O.  or  Mr.  Justice 
In  tbe  matter  of  tbe  estate  of  X.  Y.,  deceased. 

Between  A.  B.,  on  bebalf  of  bimself  and  all  otber 
creditors  of  X.  Y.,  deceased,  wbo  sball 
come  in  and  contribute  to  tbe  costs  of 

tbis  action Plaintiff, 

and 

0.  D.  and  E.  F Defendants. 

Tbe  plaintiff's  claim  is  for  tbe  administration  of  tbe  real  and  personal 
estate  of  X.  Y.,  formerly  of,  &c.,  deceased,  and  for  a  receiver  of  tbe 
personal  estate  and  tbe  rents  and  profits  of  tbe  real  estate  of  tbe  said 
X.  Y.,  and  for  sucb  furtber  and  otber  relief  as  tbe  nature  of  tbe  case  may 
require. 

Tbe  plaintiff  sues  as  a  creditor  of  tbe  said  X.  Y. 
Tbe  Defendant  G.  D.  is  sued  as  tbe  administrator  of  tbe  said  X.  Y., 
deceased,  and  tbe  Defendant  £.  F.  as  tbe  beir-at-law  of  sucb  deceased. 

Q. — In  partnersbip  and  administration  actions,  wbat  advantage,  as 
regards  subsequent  proceedings,  is  gained  by  indorsing  tbe  writ  of 
summons  witb  a  claim  tbat  an  account  be  taken  ? 

A, — Tbat,  in  default  of  appearance  (after  aflSdavit  of  service),  or  after 
appearance,  unless  tbe  defendant  satisfies  tbe  court  tbat  tbere  is  some 
preliminary  question  to  be  tried,  an  order  will  be  made  for  tbe  account, 
witb  all  directions  formerly  usual  in  tbe  Gourt  of  Gbancery  in  similar 
cases :  (Ml.  &  £.  Prac.  p.  141.) 
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Q. — ^A  creditor  sues  for  administration  of  the  estate  of  a  deceased 
person.  The  executors  or  administrators  admit  assets.  What  will  be  the 
form  of  the  judgment  ? 

A, — ^If  the  executor  or  administrator  admits  assets,  the  judgment  wiU 
be,  not  for  an  administration  of  the  deceased's  estate,  but  for  payment  of 
the  creditor's  debt  and  costs :  (Haynes,  p.  113,  3rd  edit.) 

Q. — A  debtor  dies  insolvent,  leaving  assets.  His  executors  refuse  to 
prove  his  will.  What  steps  should  be  taken  in  the  interests  of  the 
creditors  to  enforce  the  due  administration  of  the  estate  ? 

A, — The  executors  and  residuary  legatee  (if  any)  should  be  cited  in  the 
Probate  Division,  to  take  probate  ;  and  if  they  refuse  to  do  so,  administra- 
tion with  the  will  annexed  will  be  granted  to  the  creditor :  (see  generally 
Ooote's  Probate  Pract.  p.  60,  et  seq.,  5th  edit.) 

Q. — State  the  cases  in  which  it  is  advisable  to  administer  the  estate  of 
a  deceased  person  under  a  judgment  of  the  court,  and  the  effect  of  a 
judgment  for  that  purpose  with  reference  to  these  cases. 

A, — It  is  advisable  to  do  so  in  all  cases  of  doubt,  or  where  it  is  appre- 
hended that  certain  creditors  will  obtain  priority  or  harass  the  executors 
by  litigation.  So,  where  equitable  assets  are  to  be  administered,  or  the 
assets  require  marshalling.  When  a  judgment  is  made  in  the  cause,  the 
creditors  are  all  creditors  on  equality,  and  an  order  may  be  obtained 
staying  proceedings  in  any  other  division  ;  such  order  must  be  obtained  in 
such  other  division  :  (see  No.  LXXXVI.  Bitt.  Prac.  Gas. ;  St.  Eq.  §  549 ; 
Sm.  Man.  sect.  467,  &c.  ;  and  see  the  22  &  23  Vict.  c.  35,  s.  30,  tt  ante, 
p.  448.)  By  Order  LV.,  r.  3,  an  originating  summons  may  be  issued  to 
which  particular  questions  may  be  determined  without  a  general  adminis- 
tration :  (see  note,  ante,  p.  462.) 

Q. — Give  an  outline  of  the  ordinary  proceedings  in  an  action  by 
executors  for  administration  of  their  testator's  estate. 

A. — In  case  of  real  estate,  writ  in  the  Ohancery  Division  of  the  High 
Court.  Service.  Appearance.  Statement  of  Claim.  Statement  of 
Defence.  Beplication.  Interrogatories  where  necessary.  Notice  of  trial 
Evidence  vivd  voce  at  the  hearing.  Judgment  directing  the  usual  accounts 
and  inquiries  to  be  taken  at  chambers.  Summons  to  proceed  thereon. 
Chief  dierk's  certificate.  Setting  down  for  hearing  on  further  considera- 
tion. Final  judgment  thereon,  directing  taxation  of  costs,  payment  of 
creditors,  and  distribution  of  the  estate. 

Q. — ^May  an  executor  issue  a  writ  before  he  has  obtained  probate  ?  And 
if  so,  in  what  stage  of  the  action  must  he  obtain  it  ? 

A. — ^He  may  do  so  ;  but  he  must  obtain  it  before  judgment :  (Seton  on 
Decrees,  46,  2nd  edit.) 

Q. — ^Explain  the  difference  between  legal  and  equitable  assets,  and  state 
how  each  are  administered  amongst  creditors. 

A. — Legal  assets  are  property  which  creditors  might  formerly  make 
available  in  a  court  of  law  for  the  payment  of  debts,  having  devolved 
upon  the  executor  or  administrator  by  virtue  of  his  o£Sce.  Equitable 
assets  are  property  which  creditors  could  formerly  only  make  available  in 
a  court  of  equity  for  payment  of  debts  simply  by  virtue  of  an  express  dis- 
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position  of  the  property^  wliich  must  have  been  carried  into  effect  by  a 
court  of  equity.  Legal  assets,  even  in  equity,  wero  (subject  to  the  32  &  33 
Vict.  c.  46)  administered  according  to  their  legal  priorities,  (a)  But 
equity  assets,  with  the  exception  of  antecedent  lines  and  charges  in 
rem,  were  administered  pari  passu,  without  regard  to  the  priority  of 
debts :  (8m.  Man.  sect.  471 ;  Silk  v.  Prime,  2  L.  0.  Eq.  88,  in  notes, 
2nd  edit.) 

Q. — ^What  is  the  order  in  which,  under  a  judgment,  assets  of  various 
descriptions  are  administered  for  the  payment  of  debts  ? 

A, — 1.  The  general  personal  estate.  2.  Any  estates  particularly  devised 
simply  for  the  payment  of  debts.  3.  Estates  descended.  4.  Estates 
devised  to  particular  devisees,  but  charged  with  the  payment  of  debts. 
5.  General  legacies.  6.  Residuary  devises  and  speciJQc  legacies  and 
devises.  7.  Property  over  which  a  testator  has  a  general  power  and 
appoints  by  will.  8.  Paraphernalia  of  widow  :  (8m.  Man.  sect.  475 ; 
Silk  V.  Prime,  2  L.  0.  Eq.  102,  in  notes,  2nd  edit. ;  Snell,  Eq.  269,  4th 
edit.)  (b) 

Q. — ^What  are  the  general  rules  under  which  the  assets  of  a  deceased 
intestate  are  administered  with  reference  to  the  following  classes  of  assets, 
viz.,  pure  personalty,  leaseholds,  realty  in  mortgage,  and  realty,  not  mort- 
gaged ? 

A. — The  pure  personalty  and  the  leaseholds  are  equally  liable  to  the 
payment  of  debts.  The  real  estate  and  realty  in  mortgage  (after  satis- 
fying  the  mortgage  debts)  are  applicable  to  the  payment  of  debts,  but 
not  till  the  personal  estate  has  been  exhausted.  If  the  realty  in  mortgage 
is  not  sufficient  to  discharge  the  incumbrance,  the  personalty  is  liable  to 
make  up  the  deficiency  :  (8m.  Man.  sect.  475 ;  17  &;  18  Vict.  c.  113.) 

Q. — The  same  question  with  reference  to  the  following  classes  of 
persons,  viz.,  simple  contract  creditors.  Crown  creditors,  judgment  credi- 
tors, landlords,  specialty  creditors,  mortgage  creditors,  next  of  kin,  and 
heir-at-law  ? 

A, — As  to  equitable  assets,  see  supra  ;  as  to  legal  assets,  the  creditors 
will  rank  in  the  following  order :  1.  The  Crown  by  record  or  specialty. 
2.  Judgment  creditors  (but  these,  under  23  &  24  Vict.  c.  38,  must  be 
registered  or  re-registered  within  five  years  before  the  death).  3.  Simple 
contract  creditors,  landlords  (subject  to  their  right  of  distress),  and 
specialty  creditors  (32  &  33  Vict.  c.  46).     The  mortgage  creditors  are  of 

(a)  When  the  assets  are  legal,  debts  are  paid  in  the  following  order :  1.  Reasonable 
funeral  and  testamentary  expenses.  2.  Debts  of  record  due  to  the  Grown.  8.  Debts 
due  to  the  Post-office  up  to  5/.,  or  from  the  deceased  as  overseer.  4.  Debts  due  on 
registered  judgments  and  decrees.  5.  Debts  due  on  recognisances.  6.  Specialty 
debts,  arrears  of  rents  and  debts  on  simple  contracts :  (Matt.  Exors.  157-168,  2nd 
edit. ;  32  &  33  Vict.  c.  46.) 

(6)  But  although  the  personal  estate  is  the  primary  fund  for  the  payment  of  debts, 
still  it  may  bo  exonerated  either  by  express  words  or  a  plain  intention  of  the  testator, 
or  where  the  debt,  charge,  or  incumbrance  is  in  its  own  nature  real,  or  be  a  mort- 
gage debt.  Also,  where  the  debt  was  contracted,  not  by  the  person  who  died  last 
seised  or  entitled,  but  some  other  person  from  whom  he  took  it  by  descent,  or 
from  whom  he  purchased  it,  or  from  whom  his  Tender  derived  it:  (see  St.  Eq. 
§§  571-576, 1003 ;  Ancasttr  y.  M(^er,  I  L.  0.  Eq.  505,  2nd  edit.) 
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course  entitled  to  realise  their  securities,  and  will  rank  as  specialty 
creditors  for  any  deficiency.  The  next  of  Mn  must  abate  before  the 
heir-at-law  except  with  respect  to  mortgage  debts  coming  within  the 
17  &  18  Vict.  c.  113. 

Q. — ^Where  an  executor  finds  that  he  has  not  sufficient  funds  from  the 
estate  to  satisfy  all  the  creditors,  may  he  pay  any  one  creditor  or  class  of 
creditors  in  preference  to  others  ?  Does  the  circumstance  of  any  creditor 
having  issued  a  writ  for  administration  of  the  estate  make  any  ^Ufference  ? 
And  does  the  Judicature  Act  contain  any,  and  what,  provision  with 
reference  to  the  administration  of  the  estate  of  deceased  persons  ? 

A, — ^With  respect  to  legal  assets,  the  executor  must  pay  the  different 
classes  of  creditors  according  to  their  priorities,  but  he  may  pay  any 
one  creditor  of  a  class  in  preference  to  others  of  that  class,  and  specialty 
and  simple  contract  creditors  now  rank  together :  (32  &  33  Vict.  c.  46.) 
The  mere  issuing  a  writ  for  administration  will  not  prevent  the  executor 
giving  priority  to  a  creditor  who  sues  ^^rn  and  obtains  judgment  before 
judgment  is  actually  obtained  in  the  first  action  :  (see  Matt.  Exors.,  2nd 
edit.,  p.  172.) 

By  sect.  10  of  the  1875  Act,  with  regard  to  the  administration  by  the 
court  of  the  assets  of  any  person  dying  after  the  commencement  of  the 
Act,  and  whose  estate  is  insufficient  to  pay  his  debts  and  liabilities,  the 
rule  in  bankruptcy  as  to  administration  is  to  apply,  so  far  as  regards  proof 
of  debts  and  valuation  of  annuities  and  liabilities. 

Q. — ^Prior  to  the  Judicature  Act  the  rule  that  prevailed  in  Chancery  as 
to  the  rights  of  secured  and  unsecured  creditors  in  the  administration  of 
the  estate  of  a  deceased  person  whose  assets  were  insufficient  for  payment 
of  his  debts  in  full,  was  different  from  the  rule  in  bankruptcy.  In  what 
respect  did  these  rules  differ  ?  and  which  rule  is  in  future  to  be  adopted  in 
administering  the  assets  of  a  deceased  insolvent  % 

A. — Formerly  in  Chancery  the  secured  creditor  could  prove  for  the 
whole  amount  of  his  debt,  whilst  in  bankruptcy  he  must  either  realise  his 
security,  or  value  it  and  prove  for  the  balance  only.  By  sect.  10  of  the 
1875  Act,  the  rule  in  bankruptcy  is  now  to  prevail. 

Q. — ^A  person  dies  indebted  to  a  company,  registered  under  the  Com- 
panies Act,  1862,  for  calls  upon  shares  held  by  him.  In  the  administra- 
tion of  his  assets,  has  the  company  any  priority  over  any,  and  which,  of 
his  other  debts  ? 

A. — The  claim  for  calls  is,  by  the  .Joint-Stock  Companies  Act  of  1862, 
a  specialty  debt  due  from  the  deceased  (ss.  75,  105);  and  before  the 
32  &  33  Vict.  c.  46,  would  have  had  priority  over  his  simple  contract 
debts,  but  such  priority  is  now  taken  away  by  this  Act. 

Q. — ^What  is  meant  by  the  adjustment  between  creditors  and  legatees 
and  between  debtor  and  creditors,  made  by  equity,  and-  comtmonly  called 
marshalling  of  assets  ? 

A. — ^It  is  such  an  arrangement  of  the  different* funds  of  the  common 

debtor  of  two  or  more  creditors  or  claimants  as  may  satisfy  every  claim,  so 

far  as,  without  injustice,  this  can  be  done,  notwithstanding  the  claims  of 

particular  individuals  to  prior  satisfaction  out  of  some  one  or  more  of  such 

\nds.     Thus,  if  creditors  exhaust  the  personal  estate,  legatees,  not  being 
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Tesidoaiy  or  charitable  legatees,  are  allowed  to  go  against  real  estate 
descended:  (Sm.  Man.  sect.  494;  Aldrich  v.  Cooper,  2  L.  0.  Eq.  56,  2nd 
edit.) 

Q. — What  is  understood  by  marshalling  of  assets,  and  how  is  it  dis- 
tingnished  from  marshalling  of  securities  ? 

A, — ^Marshalling  assets  is  as  above  stated,  while  marshalling  securities 
is  the  right  of  a  creditor,  who  has  a  lien  on  or  interest  in  a  fund  on  which 
another  creditor,  who  has  also  a  charge  upon  another  fund,  has  also  a 
lien,  if  the  claims  of  both  creditors  cannot  be  satisfied  out  of  the  common 
fund,  to  compel  the  latter  to  resort  to  the  other  fund  in  the  first  instance 
for  satisfaction,  unless  that  would  operate  to  the  prejudice  of  the  party 
entitled  to  the  double  fund  of  the  common  debtor. 

Q. — ^Where  one  party  has  a  charge  on  freehold  and  copyhold  estate,  and 
another  party  a  charge  on  the  freehold  only,  what  would  be  the  rights  of 
the  latter  as  regards  the  satisfaction  of  the  charge  of  the  former  ? 

A, — ^He  has  a  right  to  have  the  securities  marshalled  as  above  stated. 

Q.— Blackacre  of  the  value  of  10,000/.,  and  Whiteacre  of  5000/.,  are 
mortgaged  to  A.  to  secure  7500/.  B.  has  a  second  mortgage  on  Blackacre 
alone  to  secure  5000/.  Will  equity  aid  B.  to  compel  A.  to  realise  his 
security  in  part  against  Whiteacre,  and  how  ? 

A, — ^Tes ;  equity  will  marshal  these  securities  in  favour  of  B.,  if  this 
will  not  operate  to  the  prejudice  of  A.'s  rights,  or  control  his  remedies  : 
(Greenwood  v.  Taylor,  1  E.  &  M.  185  ;  Barnes  v.  Backster,  1  Y.  &  0.  401 ; 
St.  Eq.  §  633.) 

Q. — A  trader  dies  seised  of  real  estate,  and  which  he  has  devised  by 
his  will,  but  not  thereby  charged  with  the  payment  of  his  debts,  and 
which  estate  would  be  assets  in  the  hands  of  the  heir  for  the  payment  of 
specialty  debts.  Can  simple  contract  creditors  obtain  any,  and  what, 
assistance  from  equity  in  discharge  of  such  simple  contract  debts,  and 
under  what  authority  ?  (a) 

A, — By  the  statute  3  &  4  Will.  4,  c.  104,  all  estates  in  fee  simple 
(including  copyhold  estates),  which  the  owner  shall  not  by  his  will  have 
charged  with  the  payment  of  his  debts,  are  now  liable  to  be  administered 
in  equity  for  the  payment  of  all  the  just  debts  of  the  deceased  owner, 
as  well  debts  on  simple  contract  as  on  specialty.  And  there  is  now 
apparently  no  preference  given  to  creditors  by  specialty  contract  in  which 
the  heir  is  bound  ;  since  specialty  creditors  and  simple  contract  creditors 
are  to  be  paid  alike  by  32  &  33  Vict.  c.  46. 

Q. — A  testator,  by  his  will,  charges  his  real  estate  with  the  payment  of 
an  annuity,  and  the  legacies  given  by  his  will.  The  personal  estate  is 
absorbed,  and  the  real  estate  is  insufficient  to  keep  down  the  payments  of 
the  annuity.  What  is  the  effect  upon  the  annuity  and  legacies  under 
these  circumstances  ? 

A. — The  annuity  will,  it  seems,  have  priority  over  the  legacies,  for  it 
here  falls  under  the  denomination  of  a  demonstrative  legacy  ;  and,  though 


(a)  Also  asked  thns:  To  what  extent  can  equity  relieve  creditors  by  or  oat  of  the 
copyhold  property  of  persons  dying  seised  of  such  property,  and  which  persons  shall 
not  have  charged  such  property  with  the  payment  of  their  debts  ? 
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not  a  specific  legacy,  it  is  so  far  of  the  nature  of  one  that  it  will  not  be 
obliged  to  abate  with  general  legacies  :  (see  Matt.  Exors.  209,  2nd  edit. ; 
Wms.  Exors.  695,  4th  edit.)  Aiid  the  court  may  order  so  much  of  the 
estate  to  be  sold  as  is  required  to  answer  the  deficiency  :  (Brayne  y.  Reeds, 
15  L.  T.  Eep.  N.  8.  349.) 

Q.— Where  there  are  specialty,  simple  contract  and  judgment  creditors 
of  a  deceased  person,  are  any  of  them,  in  the  event  of  a  deficiency,  entitled 
to  a  priority  of  payment  ?     And  if  so,  state  the  priorities. 

A. — If  the  assets  are  legal,  and  the  deceased  died  before  Ist  Noyember, 
1875,  the  judgment  will,  if  registered  or  re-registered  within  five  years 
before  the  death  of  the  testator  or  intestate,  be  entitled  to  be  paid  first 
(see  23  &  24  Vict.  c.  38,  s.  3 ;  Walter  v.  Turner,  9  L.  T.  Bep.  N.  S.  756 ; 
Kemp  V.  Waddingham,  13  ih,  709)  (a) ;  the  creditors  by  specialty  and 
simple  contract  now  stand  in  an  equal  degree,  and  are  paid  without  any 
preference  (32  &  33  Vicfc.  c.  4G);  but  if  deceased  died  on  or  after  Ist 
November,  1875,  the  rule  in  bankruptcy,  which  gives  no  preference  to 
judgments,  prevails  :  (1875  Judicature  Act,  s.  10.) 

Q. — Explain  the  mode  of  administering  an  insolvent  estate,  as  between 
specialty  and  simple  contract  creditors,  where  the  assets  are  partly  legal 
and  partly  equitable. 

A . — Formerly  in  such  a  case,  although  equity  could  not  take  away  the 
legal  preference  on  legal  assets,  yet  if  one  creditor  had  been  partly  paid 
out  of  such  legal  assets,  when  satisfaction  came  to  be  made  out  of  equit- 
able assets,  the  court  would  have  postponed  him  until  there  was  an 
equality  in  satisfaction  to  all  the  other  creditors  out  of  the  equitable 
assets  proportionable  to  so  much  as  the  legal  creditor  had  been  satisfied 
out  of  the  legal  assets  :  (Wms.  Exors.  1323,  3rd  edit.)  But  now  specialty 
and  simple  contract  creditors  rank  equally,  and  are  so  paid  out  of  the 
assets,  whether  legal  or  equitable :  (32  &  33  Vict.  c.  46.)  Secured 
creditors  can  now  only  prove  for  the  balance  unsecured :  (1875  Act,  s.  10.) 

Q. — ^In  the  ordinary  administration  of  an  estate  in  Chancery,  in  what 
class  are  voluntary  deeds  of  gift  or  bonds  payable,  before  or  after  legacies, 
or  pan  passu  with  them  ?     Give  the  reasons  for  your  answer. 

A. — ^A  voluntary  instrument,  although  effecting  no  transfer  of  property, 
which  creates  a  valid  legal  obligation,  will  have  effect  given  to  it  in  equity, 
and  the  debt  created  thereby  will  be  allowed  to  be  proved  against  the 
assets  of  the  deceased,  and  will  rank  before  legacies,  bat  will  be  post- 
poned to  all  debts :  (see  Ellison  v.  Ellison,  1  L.  0.  Eq.  257,  in  notis, 
8rdedit.)(6) 

Q. — Suppose  A.  and  B.  both  issue  writs  to  have  the  estate  of  C. 

(a)  This  section  only  applies  to  judgments  against  the  deceased,  and  not  to  those 
entered  np  against  his  executors  or  administrators :  (Jennings  v.  Righy^  9  L.  T.  Rep. 
N.  S.  803.) 

(6)  A  creditor  under  a  voluntary  post  obit  bond  is  as  much  entitled  to  the  benefit  of 
the  statute  13  Eliz.  c.  5,  as  any  other  creditor.  And  where  a  testator  having  executed 
a  voluntary  post  obit  bond  for  securing  an  annuity  of  100/.  to  his  daughter-in-law  for 
her  life,  afterwards  made  a  voluntary  settlement  from  and  after  his  decease  in  favour 
of  his  widow  and  child,  comprising  all  his  property,  except  about  300il,  the  settlement 
was  held  void  under  the  statute  as  against  the  bond  creditor :  {Adames  v.  Halktty  L.  Rep. 
6  Eq.  468.) 


ABMINISTBATIOK.  469 

administered  by  the  courts  which  is  entitled  to  priority ;  and  how  and 
upon  what  terms  is  the  one  entitled  to  stay  proceedings  in  the  other 
action  ? 

A. — The  one  who  obtains  a  judgment  first  will  be  entitled  to  priority ; 
and  the  court  will  stay  the  proceedings  in  the  other  action  until  further 
order,  gi^g  liberty  to  apply,  and, reserve  the  question  of  costs.  But  if 
the  writ  in  this  action  should  pray  for  further  relief  than  can  be  had  in 
the  first,  the  court  will  not  stay  the  proceedings  in  it :  (see  Ayck.  Pr.  340, 
9th  edit. ;  Hall.  Suit.  82,  83 ;  and  Campbell  v.  Hoakins,  10  L,  T.  Eep. 
N.  S.  93.)  The  plaintifP  in  the  suit  stayed  may,  howeyer,  apply  to  have 
the  conduct  of  the  one  in  which  judgment  has  been  obtained  :  \Zamhaco 
V.  Cassavetti,  L.  Bep.  11  Ex.  439.) 

Q. — Can  a  creditor  prove  his  debt  in  a  creditor's  suit  after  the  chief 
clerk  has  made  his  certificate  ?  If  he  can,  explain  how  and  under  what 
circumstances. 

A, — ^After  certificate  the  creditor  can  only  prove  his  debt  by  special 
leave  of  the  court  obtained  on  petition;  and  the  court  will  only  give 
permission  on  the  terms  of  the  applicant  paying  all  costs  incurred :  (Sm. 
Pr.  971,  7th  edit.) 

Q. — Is  a  creditor  whose  debt  does  not,  by  law,  carry  interest,  entitled 
to  any,  and  if  any  what,  interest  on  such  debt  when  established  xmder  a 
judgment  or  order  in  a  suit ;  and,  if  so,  under  what  circumstances  ? 

A, — ^He  is  entitled  to  interest  upon  his  debt,  at  the  rate  of  4  per  cent., 
from  the  date  of  the  judgment  or  order,  out  of  any  assets  which  may 
remain  after  satisfying  the  costs  of  the  cause  or  matter,  the  debts 
established,  and  the  interest  of  such  debts  as  by  law  carry  interest: 
(Ord.  LV.,  r.  63 ;  Evans'  Oh.  Pr.  30.) 

t.>  |Q. — ^A  person  conve3rs  his  estate  to  trustees  upon  trust  to  sell,  and 
apply  the  proceeds  of  the  sale  in  discharge  of  his  bond  debts,  and  the 
interest  then  due  and  to  grow  due  thereon  up  to  the  day  of  payment. 
Upon  taking  the  account  it  is  found  that  the  principal  and  interest  upon 
some  of  them  exceed  the  penalty  of  the  bond.  In  this  case  are  the 
obligees  entitled  to  the  excess  ?     If  not,  state  the  reason  why. 

A. — ^They  are  not;  as  the  penalties  are  inserted  merely  to  secure  the 
payment  of  the  principal  and  interest.  But  if  the  obligor  has  by 
unfounded  and  protracted  litigation  prevented  the  obligees  from  prose- 
cuting their  claims  it  would  be  otherwise  :  (St.  Eq.  ss.  1313,  1316,  a.) 

Q. — ^A.  bequeaths  a  legacy  to  B.  for  life,  and  after  his  death  to  B.'s  next 
of  kin.  B.  dies,  leaving  a  widow,  a  mother,  and  a  sister  :  who  is  entitled 
to  the  legacy,  and  in  what  proportions,  and  why  ? 

A. — ^B.'s  mother  will  take  the  whole  legacy  in  exclusion  of  both  the 
widow  and  sister.  Because  "next  of  kin,"  without  reference  to  the  Statute 
of  Distributions,  means  the  nearest  of  kin  only,  the  one  person  of  several 
next  of  kin  who  is  the  nearest  related.  A  wife  cannot  take  as  next  of  kin 
to  her  husband :  (see  Wms.  Exors.  1005,  &c.,  3rd  edit. ;  Lee  v.  Lee,  2 
L.  T.  Eep.  N.  S.  532.) 

Q.— A.,  by  will,  bequeaths  10,000/.  to  "the  heir  of  the  late  B."  Who 
will  take  under  this  bequest,  assuming  that  there  is  nothing  in  the  context 
•of  the  will  to  explain  the  words  ? 


470  OHAHOEBT  DIYIBIDH. 

A. — It  seems  that  the  person  who  is  the  heir  of  B.  at  the  death  of  the 
testator  will  take  the  10,000/.  For  here  the  word  "  heir  "  is  used  to 
describe  a  legatee,  and  not  as  a  word  of  succession  or  sabstitation  :  and 
there  is  nothing  in  the  context  of  the  will  to  take  it  out  of  its  ordinary 
meaning :  (Wms.  Exors.  888,  3rd  edit. ;  De  Beauvoir  v.  De  Beauvoir, 
3  H.  L.  Gas.  524.) 

Q. — ^What  is  the  effect  of  a  bequest  of  redduaiy  personal  estate  (1) 
"  To  my  friends  and  relations/*  (2)  "  To  my  near  relations/'  (3)  "  To  my 
nearest  relations/'  (4)  "  To  my  poor  relations/*  and  (5)  "  To  the  most 
necessitous  of  my  relations  ?  " 

A. — ^Although  the  cases  are  somewhat  conflicting,  it  may  be  stated  that 
in  the  instances  numbered  1,  2,  4,  and  5,  the  testator's  next  of  kin,  ac- 
cording to  the  Statute  of  Distributions,  will  take  the  residue,  and  the 
words  "  friends,"  "near,"  "poor,"  and  "  most  necessitous  "  will  not  vary 
the  gift  to  relations.  But  a  gift  (3)  "  to  my  nearest  relations  "  will 
entitle  the  next  of  kin  to  take  to  the  exclusion  of  those  who  under  the 
statute  would  iiave  been  entitled  by  representation  :  thus,  a  brother  would 
exclude  a  decked  brother's  child  :  (2  Jarm.  Wills,  ch.  29  ;  Lewin,  Trusts. 
538,  n,  &c.,  4th  edit.) 

Q. — ^A.,  by  will,  appoints  B.  executor.  B.  dies,  and  by  his  will  appoints 
0.  executor.  Does  G.,  by  accepting  the  office,  become  the  representative 
of  A.,  and  is  he  bound  to  administer  A.'s  estate  ? 

A. — ^Yes  ;  G.,  bv  accepting  office,  becomes  the  representative  of  A.,  and 
is  bound  to  administer  A.'s  estate  :  (Brook  v.  Haynes,  L.  Bep.  6  Eq.  25; 
Matt.  Exors.  307,  2nd  edit.)  An  executor  cannot  renounce  probate  of  the 
first  will  and  take  probate  of  the  second  :  {Et  Perry,  2  Gurt.  655  ;  Goote'» 
Prob.Pr.  192:  6th  e(^.) 

Q. — Gan  an  executor  o^^administrator  of  a  sole  executor  of  A.  B.  sue 
for  a  debt  due  to  A,  B.  in  h&^  lifetime,  and  if  not,  in  either  case,  what 
step  should  be  taken  to  enable  lipmebody  to  sue  ? 

A, — ^The  executor  of  a  sole  executor  of  A.  B.  can  sue  for  a  debt  due  to 
A.  B.,  but  the  administrator  cannot.  In  this  case  administration  de  bonis 
non  to  A.  B.'s  estate  must  be  first  taken  out. 

Q. — ^When  a  sole  or  surviving  executor  dies  intestate,  how  ia  a  legal 
personal  representative  of  the  original  testator  constituted  ? 

A. — By  taking  out  administration  be  bonis  non:  (Matt.  Exors.  306, 
2nd  edit.) 

Q. — A  married  woman  dies  leaving  her  husband  surviving  her,  and  a 
chose  in  action  not  reduced  into  possession.  The  husband  then  dies  intes- 
tate, without  reducing  it  into  possession.  Does  the  chose  in  action  belong 
beneficially  to  the  husband's  estate  or  to  the  wife's  ?  Must  any,  and  what,, 
administrations  be  taken  out  ? 

A. — ^Eventually  the  chose  in  action  would  belong  to  the  husband's 
estate,  after  paying  any  debts  owing  by  the  wife.  Administration  must 
be  taken  out  to  both  estates  by  the  husband's  administrator,  as  the  grant 
follows  the  interest :  (see  Goote's  Practice,  p.  81.) 

Q. — State  whether,  in  case  of  a  deficiency  of  assets,  specific  legacies  eait 
be  required  to  abate. 
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A. — On  a  deficiency  of  assets  general  legacies  abate  proportionably^  bat 
specific  legacies  only  abate  for  payment  of  debts :  (Matt.  Exors.  180, 
2nd  edit.) 

Q. — ^A  testator  gives  a  specific  beqaest  to  A.,  and  directs  that,  in  con- 
sideration of  snch  beqaest,  A.  shall  pay  his  testator's  debts,  and  makes  A. 
his  residaary  legatee  and  execator.  The  debts  far  exceed  the  yalae  of  the 
beqaest.  Is  A.  boand  to  pay  them  in  fall  or  not  ?  Qive  the  reason  for 
your  answer. 

A. — ^A.  will  be  boand  to  pay  the  debts  in  fall  if  he  accepts  the  beqaest ; 
for,  as  to  the  specific  legacy,  he  cannot  take  that  withoat  its  harden  :  (St. 
Eq.  §  1077) ;  and  as  to  the  residae,  he  is  not  entitled  to  that  antil  all  the 
debta  are  paid  :  (Matt.  Exors.  208,  2nd  edit.) 

Q. — ^A.'s  will  is  in  the  following  terms  :  "I  give  5000/.  to  B.,  ind  the 
residae  of  my  property  to  0."  A.  dies  possessed  of  real  estate  worth 
30,000/.,  and  personalty  amounting  to  10,000/.,  but  owing  15,000/.  to 
creditors.     What  will  B.  take  under  the  will  ? 

A, — ^B.  will  take  the  5000/.,  which,  by  the  will,  is  charged  upon  all  the 
testator's  property,  for  the  rule  is,  where  you  find  a  legacy  followed  by  a 
gift  of  the  residue  of  real  and  personal  estate,  the  word  residue  is  intended 
to  mean  that  out  of  which  something  given  before  has  been  taken,  and  the 
result  is  to  charge  the  legacy  on  the  residae :  {Gainaford  v.  Dunn,  L. 
Eep.  17  Eq.  405.) 

Q. — In  the  case  of  an  action  to  administer  the  estate  of  a  deceased 
person  who  has  left  children  entitled  to  legacies  or  the  surplus  of  the 
estate,  at  what  stage  of  it,  and  in  what  stage  of  the  proceedings,  can  an 
order  be  obtained  for  the  allowance  for  maintenance  of  the  children  ? 

^.— The  court  will  not  grant  an  order  for  maintenance  untH  the  action 
has  been  in  chambers,  and  the  chief  clerk  has  certified  that  there  is  a  clear 
surplus  applicable  for  this  purpose  after  paying  costs  of  action,  debts,  and 
charges :  (see  hereon  Ord.  L.,  r.  9.) 

Q. — State  debts  which  must  be  ascertained  and  paid  under  a  trust 
created  by  deed,  and  under  a  trust  created  by  wiU. 

A. — ^Under  a  trust  created  by  deed  the  debts  existing  at  the  time  of 
execution  must  be  ascertained  and  paid  while  under  a  trust  created  by  will 
only  those  due  at  death  are  to  be  regarded.  Statute  barred  debts  will  not 
be  revived  by  the  trust  unless  there  is  a  clear  intention  that  they  should, 
and  where  a  trust  for  payment  of  debts  is  created  by  will  of  personal 
estate  only,  the  Statutes  of  Limitation  run  against  the  creditors :  (Snell, 
266,  5th  edit.) 

Q. — ^Under  what  circumstances,  other  than  an  express  trust  or  power 
for  that  purpose,  can  a  devisee  in  trust  now  raise  money  for  the  payment 
of  a  testator's  debts  and  legacies  ? 

A, — ^Where  a  testator  (since  Aug.  13,  1859)  by  his  will  charges  his  real 
estate  or  any  part  of  it  with  the  payment  of  his  debts  or  legacies,  &c.,  and 
devises  the  whole  estate  so  charged  to  trustees,  and  makes  no  express  pro- 
vision for  raising  such  debts  or  legacies,  &c.,  out  of  the  estate,  the  trustees 
or  the  survivors  may  raise  such  debts,  &c.,  by  a  sale  or  mortgage  of  the 
estate :  (22  &  23  Vict.  c.  35,  ss.  14,  15.) 
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Q.—U  an  annuitant  under  a  will  dies  before  the  day  of  payment, 
is  any  portion  of  the  annuity  payable  in  that  case,  and  under  what 
authority  ? 

A, — ^The  annuity  (not  being  for  life  merely)  would  have  been  apportioned 
80  that  his  representatives  would  be  entitled  to  a  proportion  thereof 
according  to  the  time  which  has  elapsed  from  the  commencement  or  last 
period  of  payment  (as  the  case  may  be),  under  the  authority  of  the  statute 
4  &  5  Will.  4,  c.  22  :  (see  Hayes  &  Jarm.  Oonc.  Wills,  146-148,  6th  edit.) 
But  now  all  annuities,  &c.,  are  appoitionable  under  the  33  &  34  Vict.  c. 
35,  s.  1 :  (ante,  p.  256.) 

Q. — ^Is  an  executor  liable  for  losses  arising  from  acts  unauthorised  by  the 
will  creating  the  trust ;  is  he  chargeable  with  profits  made  by  him  in  like 
manner,  or  with  interest  only  ? 

A. — He  is  liable  to  make  good  the  loss  and  to  account  for  all  profit,  and 
not  for  the  interest  merely.  Nor  can  he  set  off  the  profit  against  the  loss  : 
(Sm.  Man.  tit.  2,  ch.  7 ;  Matt.  Ezors.  311,  &c.,  2nd  edit.) 

Q. — ^What  liability  is  incurred,  in  his  personal  and  representative 
character  respectively,  by  an  executor  who  carries  on  the  business  of  his 
testator  under  a  direction  in  the  will  ? 

A. — The  executor  will  be  liable  for  the  debts  as  fully  as  if  he  were 
carrying  on  the  trade  for  his  own  benefit,  but  so  much  only  of  the  estate 
of  the  testator  will  be  liable  to  such  debts  as  he  may  have  directed  to  be 
employed  in  the  business :  (Wms.  P.  P.  Chapter  on  Joint  Ownership.) 

Q. — ^Can  an  executor  be  charged  with  wilful  default  on  an  administra- 
tion summons  ? 

A. — ^No ;  the  only  order  made  on  summons  is  the  common  order  for 
administration  and  account.  For  other  purposes  a  writ  must  be  issued : 
{Partington  v.  Reynolds,  4  Drew.  253 ;  Evans'  Ch.  Pr.  32.) 

Q. — ^Is  an  executor  allowed  his  reasonable  expenses  out  of  the  trust 
fund? 

A. — ^Yes  ;  unless  incurred  by  his  wilful  default,  but  nothing  for  personal 
trouble  and  loss  of  time :  (Matt.  Exors.  319,  2nd  edit. ;  Robinson  v.  Pett, 
2  L.  0.  Eq.  206,  2nd  edit.) 

Q. — If  an  executor  be  sued  by  a  simple  contract  creditor  of  Mb 
testator,  and  he  has  notice  of  a  specialty  debt,  but  has  not  assets 
sufficient  to  pay  both  debts,  what  is  the  proper  course  for  the  executor 
to  take? 

A. — ^If  the  assets  to  be  administered  were  legal,  the  specialty  debt, 
being  of  a  higher  nature  than  the  simple  contract  debt,  was  formerly 
entitled  to  priority,  and  the  executor  should,  in  a  case  like  that  given, 
have  pleaded  the  debt  of  a  higher  nature  to  the  action  by  the  simple 
contract  creditor,  or  he  would  have  had  to  pay  both  :  (see  Matt. 
Exors.  154,  2nd  edit.)  But  now  specialty  and  simple  contract  creditors 
rank  equally  (32  &;  33  Vict.  c.  46),  and  the  executor  can  give  either 
priority. 

C2. — State  in  what  respect  recent  legislation  has  affected  the  previous 
liability  of  an  executor  to  the  creditors  of  his  testator  in  respect  of  debts 
of  which  he  had  no  notice  before  he  had  paid  all  the  debts  of  which  ha 
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had  notice,  and  bad   distributed  tbe   residue  of  tbe  estate  among  tbe 
residuary  legatees,  (a) 

A. — Tbe  22  &  23  Vict.  c.  35,  enacts  tbat  wbere  an  executor  or  adminis- 
trator bas  given  sucb  notice  as  would  bave  been  given  by  tbe  court  in  an 
administration  suit  for  creditors  and  otbers  to  send  in  tbeir  claims  against 
tbe  estate  of  tbe  deceased,  tbe  executor  or  administrator  may,  on  tba 
expiration  of  tbe  time  named  in  tbe  notices,  distribute  tbe  assets  among 
-tbe  parties  entitled,  first  paying  tbe  debts  of  wbicb  be  bas  notice  ;  be  is 
tben  freed  from  responsibility  as  to  claims  of  wbicb  be  bad  no  notice. 
Creditors  and  claimants  may,  bowever,  still,  as  beretofore,  follow  tbe  assets 
in  tbe  bands  of  legatees :  (sect.  29  ;  Clegg  v.  Rowland,  15  L.  T.  Bep. 
N.  S.  385.) 

Q. — ^Legacies  are  given  to  a  testator's  cbildren,  some  of  wbom  bave 
married  since  tbe  date  of  tbe  will  but  in  tbeir  fatber's  lifetime.  State 
any  point  to  be  borne  in  mind  in  advising  tbe  executor  as  to  payment. 

A, — Inquiry  sbould  be  made  wbetber  tbere  bas  been  any  settlement  on 
tbe  marriages  affecting  tbe  legacies  eitber  by  way  of  satisfaction  or 
.arrangement  to  settle,  and  if  tbe  legacy  to  any  married  daugbter  does 
not  exceed  200/.,  if  sbe  bas  married  since  7tb  August,  1870,  as  it  will 
tben  belong  to  ber  for  ber  separate  use,  and  ber  receipt  alone  will  be 
a  good  discbarge  for  pajrment  of  same :  (33  &;  34  Vict.  c.  93.)  If  tbe 
legacy  exceeds  200/.  tbe  executor  sbould  inquire  of  tbe  wife  wbetber  sbe 
wisbes  to  enforce  ber  equity  to  a  settlement  before  paying  it  over  to  ber 
husband.  And,  by  45  &  46  Vict.  c.  75,  if  married  since  1882,  tbe  wife's 
receipt  alone  will  be  sufiSoient  wbatever  tbe  amount. 

Q. — ^A  creditor  bas  omitted  to  take  tbe  necessary  proceedings  for 
recovering  bis  debt  from  tbe  executor  or  administrator,  who  bas  relieved 
himself  from  responsibility.  Can  tbe  creditor  recover  bis  debt  ?  If  so, 
from  wbom  ? 

A. — ^Tbe  creditor  may,  nevertbeless,  recover  bis  debt,  not  being 
statute  barred,  from  tbe  legatees  or  next  of  kin  ;  and  equity  will  compel 
them  to  refund:  {Nelthorp  v.  Hill,  1  0.  0.  189 ;  22  &;  23  Vict.  c.  35, 
s.  29.) 

Q. — ^Is  an  executor  justified  in  paying  a  simple  contract  debt  before  a 
specialty  debt,  or  one  simple  contract  or  specialty  debt  before  anotber 
simple  contract  or  specialty  debt  ? 

A. — ^Tbe  executor  must  bave  paid  tbe  debts  according  to  tbeir  priority : 
for,  if  be  paid  those  of  a  lower  degree  witbout  leaving  enough  to  satisfy 
those  of  a  bigber,  be  would  bave  to  pay  tbe  latter  out  of  bis  own  estate. 
But  among  creditors  of  equal  degree  be  might  pay  one  debt  in  preference 
to  another ;  specialty  debts  bave  now  no  priority :  (Matt.  Exors.  153,  171, 
2nd  edit. ;  see  32  &  33  Vict.  c.  46,  supra.) 

(a)  This  qneation  may  be  answered  from  the  above :  An  executor  has  advertised  for 
the  creditors  of  his  testator ;  has  paid  all  debts  of  which  he  had  notice,  and  those  are 
by  simple  contract ;  and  he  has  distributed  the  residue  among  the  legatees  without 
any  judgment  having  been  made  for  the  administration  of  the  estate.  Afterwards  a 
specialty  creditor,  of  whose  debt  he  had  no  notice  or  knowledge,  issues  a  writ  for  the 
administration  of  the  estate.  In  taking  the  account  is  the  executor  entitled  to  take 
credit  for  the  payments  made  to  simple  contract  creditors,  and  to  the  legatees,  or  to 
eitiier  and  which  of  them  ? 
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Q. — ^What  becomes  of  the  ondisposed-of  residae  of  a  testator's  personal 
estate,  when  the  executors  are  appointed  without  any  express  bequest  ? 
Will  equity  look  through  the  will  for  expressions  to  show  that  it  was  or 
was  not  intended  to  go  to  the  executors  beneficially  ? 

A. — Such  residue,  since  the  1  Will.  4,  c.  40,  is  held  by  the  executors 
as  trustees  for  the  next  of  kin  of  the  testator,  unless  it  appears  by  the 
will  that  the  executors  are  to  take  beneficially.  The  court  is  bound  by 
expressions  in  the  will,  but  wiU,  in  looking  through  it,  do  all  in  its 
power  to  exclude  the  executors :  (Hayes  &;  Jarm.  Gone.  Wills,  186,  187, 
6th  edit.) 

Q.-*-What  relief  does  equity  give  to  a  legatee  when  the  executor  with- 
holds payment  of  the  legacy ;  and  what  takes  place  if  the  executor  does 
not  adimit  assets  ? 

A, — On  the  legatee  appljdng  to  the  court  the  executor  will  be  ordered 
to  pay  the  legacy  (and  perhaps  interest,  see  infra)  and  administer  the 
estate.  If  the  executor  does  not  admit  assets,  equity  will  compel  a 
discoyery  and  account:  (see  St.  Eq.  §§  534,  535,  591-593,  602;  Matt. 
Exora.  31 6,  2nd  edit.) 

Q. — If  an  executor  improperly  retains  large  balances  of  his  testator's 
estate  in  his  hands,  what  remedy  will  equity  afford  against  such  executor  ? 

A. — ^If,  after  a  year  from  the  testator's  death,  the  executor  retains 
money  in  his  hands  lying  dead,  without  apparent  reason,  he  will  be 
chargeable  with  41,  per  cent,  interest  on  the  fund  so  retained :  (see  Matt. 
Exors.  318,  2nd  edit;  Saltmarsh  v.  Barrett,  7  L.  T.  Eep.  N.  S.  87.) 
And  equity  will,  if  necessary,  compel  the  executor  to  discover  and 
account  for  the  assets  and  their  application:  (see  Matt.  Exors.  316, 
2nd  edit.) 

Q. — ^A.  by  his  will  gives  to  charitable  uses  the  residue  of  his  property, 
consisting  of  consols,  railway  shares,  a  share  in  the  New  Biver  Company, 
shares  in  various  insurance  and  dock  companies,  long  leaseholds  for  years 
and  leaseholds  for  lives,  a  common  money  bond,  and  arrears  of  rent.  Are 
any  of  these  gifts  void,  and  why  ?  And  who  is  entitled  to  the  benefit 
of  such  portions  of  the  said  property  as  do  not  pass  to  the  charitable 
uses  ?  (a) 

A. — ^The  9  Geo.  2,  c.  36,  prevents  gifts  of  land,  &c.,  or  money  to  pvr- 
chase  land  for  charitable  uses,  to  be  made  by  will  or  otherwise  than  in  the 
way  therein  mentioned. 

Leaseholds  are  within  the  Act,  as  are  shares  in  the  New  Biver  Company, 
and  a  gift  of  them  by  will  to  charitable  uses  is  void :  (Wms.  Exors.  848, 
et  seq.) 

As  to  railway  shares,  the  gift  would,  unless  the  Act  or  charter  incorpo- 
rating the  company  expressly  declares  the  shares  to  be  real  estate  {Edicards 
V.  Hall,  25  L.  J.  82,  Oh. ;  4  W.  B.  Ill),  be  good;  so  would  the  gift  of 
consols,  shares  in  the  insurance  and  dock  companies,  the  common  money 
bond,  and  arrears  of  rent. 

The  void  gift  of  the  leaseholds  for  years  will  go  to  the  next  of  kin  or 
residuary  legatee,  but  the  leaseholds  for  lives  will  go  to  the  heir  as  special 

(a)  Also  asked  in  the  Convey ancing  Division. 
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occupant,  if  there  be  one,  .bat  if  no  special  occnpant,  to  the  next  of  kin, 
or  residuary  legatee  ;  the  New  Biver  shares  devolve  on  the  heir-at-law,  or 
lapse  to  the  residuary  devisee,  if  one :  (see  Wms.  Exors.  848,  862,  3rd 
edit. ;  1  Vict.  c.  26.) 

Q. — ^A  testatrix  bequeaths  a  charitable  legacy  of  900/.  and  charges  it 
on  all  her  property,  which  consists  of  6000/.  realty,  4000/.  mixed,  and 
2000/.  pure  personalty  ;  what  amount  wiU  the  charity  be  entitled  to 
receive,  and  on  what  principle  ? 

A. — ^The  charity  will  only  be  entitled  to  150/.,  i.e.,  a  sixth  part;  for 
legacies  to  charities  cannot  be  charged  on  land,  or  anything  savouring  of 
land,  as  a  mixed  fund  ;  and  equity  will  not  marshal  the  assets  in  favour 
of  charities  ;  therefore  such  proportion  of  the  legacy  will  fail  as  the 
prohibited  portion  of  the  testator's  property  (the  6000/.  realty  and  4000/. 
mixed)  bears  to  the  whole  estate  :  (see  Williams  v.  Kershaw^  1  Keen,  274, 
n. ;  Attomet/'General  v.  SouthgcUe,  12  Sim.  77.) 

Q. — ^Is  a  bequest  of  consols  to  be  applied  in  rebuilding  a  public  hospital 
or  parsonage-house  valid  ?     Give  the  reasons  for  your  answer. 

A. — The  bequest  is  good,  as  no  fresh  land  is  brought  into  mortmain  : 
{Attorney-General  v.  Parsaiis,  8  Ves.  186 ;  Hayes  &  Jarm.  Cone.  Wills, 
351,  6th  edit.) 

Q. — ^What  is  meant  by  the  cy  pres  doctrine  ?  And  state  examples  of  its 
application  ? 

A. — Where  a  literal  compliance  with  the  directions  of  a  testator  becomes 
inexpedient  or  impracticable  the  court  will  execute  them  as  nearly  as  it  can 
according  to  the  original  purposes,  or  (as  the  technical  expression  is)  cy 
pres  ;  for  example,  when  a  bequest  is  made  for  charitable  purposes,  but 
the  special  mode  of  application  is  impracticable,  the  court  will  execute  it 
as  nearly  as  it  can ;  or  if  a  gift  is  made  by  will  to  the  sons  of  an  unborn 
person  after  a  life  estate  to  such  person,  the  court  will  give  the  unborn 
person  an  estate  tail ;  (Will.  B.  P.  278,  13th  edit.) 

Q. — Where  there  is  a  bequest  for  charitable  purposes,  but  the  special 
mode  of  application  is  impracticable,  will  the  court  carry  the  bequest  into 
effect  in  any,  and  what  manner  ? 

A, — The  court  will  execute  it  as  nearly  as  it  can  according  to  the 
original  purpose,  or  (as  it  is  technically  termed)  cy  pres ;  unless  the 
special  mode  of  application  appears  to  have  been  the  exclusive  object  of 
the  giver :  (St.  Eq.  §§  1169-1172.) 

Q. — Will  equity  sustain  a  bequest  of  money  to  executors  to  build 
almshouses  or  a  hospital  in  case  any  person  should,  within  a  limited 
time,  purchase  or  give  land  as  a  site  ?  What  law  was  supposed  to  stand 
in  the  way  of  such  a  bequest,  and  what  is  now  the  established  doctrine  as 

to  this? 

A. — The  court  will  sustain  such  a  bequest:  (Philpot  v.  St.  George's 
Hospital;  Attorney- General  v.  Philpot,  30  L.  T.  Bep.  N.  S.  15.)  It  was 
originally  held  that  such  a  bequest  was  bad,  as  tending  to  bring  fresh 
land  into  mortmain.  But  the  established  doctrine  now  is,  that  if  the 
testator  directs  that  the  land  should  be  procured  from  any  person  who 
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will  give  it  without  reward,  and  dedicate  it  to  the  charity^  the  bequest  is 
good:  {lb.) 

Q. — If  a  testator  derises  real  estate  to  A.,  and  by  an  unattested  writing 
communicated  to  A.  after  the  testator's  death  informs  A.  that  the  testator 
has  made  the  devise  in  full  confidence  that  A.  would  devote  the  real  estate 
to  charitable  uses,  will  equity  permit  A.  to  retain  the  estate  for  his  own 
use? 

A. — ^Yes;  for  the  9  Geo.  2,  c.  36,  protects  him  against  the  claims  of 
the  charity,  and  the  29  Car.  2,  c.  3,  and  1  Vict.  c.  26,  s.  9,  against  the 
claims  of  the  heir  of  the  testator :  {Adlington  v.  Cann,  3  Atk.  14 ;  Lewin 
on  Trusts,  48,  4th  edit.  ;  1  Jarm.  Wills,  207.) 

Q. — ^What  rule  is  applicable  to  the  succession  or  devolution  of  real  or 
personal  estate  when  the  domicil  is  not  English  ? 

A, — The  succession  to  or  devolution  of  personal  property,  including 
leaseholds  for  years,  is  governed  by  the  lex  domicilii :  that  to  realty  by 
the  lex  loci  rei  sitce  :  (Hayes  &;  Jarm.  Gone.  Wills,  22,  35,  6th  edit. ;  Sol 
Man.  sect.  56 ;  and  see  24  &;  25  Vict.  cc.  114  and  121 ;  and  Freke  v.  Lord 
Carbery,L.  Eep.  16  Eq.  461.) 

Q. — ^What  is  domicil  ?  Give  examples  of  cases  in  which  the  right  to 
property  may  be  governed  by  a  question  of  domicil. 

A, — Domicil  is  defined  by  Lord  Westbury,  in  Udny  v.  Udnjtf  (L.  Eep. 

1  H.  L.  Sc.  441),  to  be  "a  residence  freely  chosen,  and  not  prescribed  or 
dictated  by  any  external  necessity,  and  it  must  be  residence  fixed,  not  for  a 
limited  period  or  for  a  particular  purpose,  but  generally,  and  indefinite  in 
its  future  contemplation."  The  right  to  personal  property  is  governed  by 
the  domicil  of  the  deceased.  For  example  :  where  an  executor  or  adminis- 
trator collects  assets  in  a  foreign  country,  without  any  letters  of  administni- 
tion  taken  out  or  actual  administration  accounted  for  in  such  foreign 
country,  and  brings  them  home,  they  will  be  treated  as  personal  assets,  to 
be  administered  here  under  the  domestic  administration :  (see  Wms.  P.  P. 
p.  365,  10th  edit. ;  Sm.  Man.  sect.  501.) 

Q. — Can  an  executor  by  any,  and  what,  means  give  priority  to  one 
creditor  of  his  testator  over  others  after  a  writ  has  been  issued  to 
administer  the  estate  ? 

A. — ^Even  after  a  writ  for  administration  has  been  issued  it  seems  an 
executor  may  give  priority  to  a  creditor  who  sues  him  and  obtuns  a 
judgment  before  a  judgment  is  actually  obtained  in  the  first  action :  (see 
Matt.  Exors.  172,  2nd  edit.)  And  it  has  been  decided  that  the  creditor 
is  not  to  be  restrained  from  issuing  execution  upon  his  judgment  even 
after  a  judgment  for  administration  has  been  made :  {Fowler  v.  Roberts, 

2  L.  T.  Eep.  N.  S.  368 ;  Vincent  v.  Godson,  3  De  G.  &  S.  714,  overruling 
Clark  V.  Ormond,  Jac.  123.) 

Q. — ^If  a  testator  by  his  will  charges  his  real  estates  with  the  pajonent 
of  his  debts,  wHl  or  will  not  such  a  devise  have  any,  and  if  any,  what, 
effect  on  a  debt  which  had  been  previously  barred  by  the  Statute  of 
Limitations. 

A. — ^It  will  have  no  effect,  as  debts  actually  barred  by  the  Statute  of 
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LimitationB  are  not  inoladed  in  a  trust  for  pajonent  of  debts  :  (Sm.  Man. 
sect.  474  ;  Burke  v.  Jones,  2  V.  &  B.  275.) 

Q. — Is  an  executor  justified  in  paying  a  debt  of  his  testator  which  is 
barred  by  the  Statute  of  Limitations  ? 

A, — ^Tes ;  as  it  has  been  held  that  he  is  not  bound  by,  and  cannot  be 
compelled  to  plead  the  statute :  (see  Wms.  Exors.  1535,  4th  edit. ; 
Sharman  v.  Rudd,  31  L.  T.  Eep.  325 ;  Hill  v.  Walker,  32  ib.  71 ;  Adams 
V.  Waller,  14  ih,  N.  S.  727.) 

Q. — State  under  what  circumstances  a  plea  of  the  Statute  of  Limitations 
will  not  be  available,  when  the  existence  of  a  claim  has  not  been  acknow- 
ledged in  writing  within  six  years. 

A. — It  will  not  be  available  in  any  claim  of  a  cestui  que  trust  against 
his  trustee,  for  any  property  held  on  an  express  trust  or  in  respect  of  any 
breach  of  such  trust  (1873  Act,  s.  25,  r.  2),  or  where  there  has  been  pay- 
ment made  in  respect  of  such  claim  within  the  six  years. 

Q. — ^Has  an  executor,  who  is  a  creditor  of  his  testator,  any  advantage 
over  other  creditors  ? 

A. — ^Tes,  he  may  retain  his  own  debt  out  of  the  legal  assets  in 
preference  to  other  creditors,  even  if  his  own  debt  be  statute  barred: 
\ShaTman  v.  Budd,  sup. ;  Matt.  Exors.  155,  2nd  edit. ;  Snell,  Eq.  5th 
edit.  283.) 

Q. — Under  the  usual  judgment  for  the  administration  of  an  estate,  is 
an  executor  or  administrator  entitled  to  retain  a  debt  due  to  himself,  in 
preference  to  other  creditors  of  an  equal  degree  ?  (a) 

A. — ^Tes ;  notwithstanding  the  assets  out  of  which  he  seeks  to  retain 
his  debt  came  to  his  hands  after  the  judgment :  (see  Nunn  v.  Barlow, 
1  Sim.  &  Stu.  588 ;  Alln.  Wills  &  Adms.  295,  8rd  edit. ;  Matt.  Exors. 
155,  2nd  edit.) 

Q. — In  what  way  does  the  issuing  of  a  writ  for  the  administration  of  a 
testator's  estate  afPect  the  executor's  right  to  deal  with  the  assets  ? 

A. — ^The  mere  issuing  of  a  writ  does  not  deprive  the  executor  of  all 
power  over  the  assets,  but,  as  a  judgment  on  a  creditor's  writ  for  adminis- 
tration of  assets,  being  for  the  benefit  of  all  the  creditors,  makes  them  all 
creditors  by  judgment  upon  an  equality,  and  precludes  from  the  time  of 
such  judgment  all  voluntary  preference  by  the  executor  in  favour  of  any 
of  them.  But,  as  above  stated,  a  creditor  who  has  obtained  a  judgment 
previously  may  execute  it  after :  {Fowler  v.  Roberts,  2  L.  T.  Rep.  N.  S. 
3C8 ;  St.  Eq.  §§  456,  547,  549.) 

Q. — In  respect  of  what  species  of  property  are  probate  duty,  legacy 
duty,  and  succession  duty  respectively  payable  ? 

A, — Probate  duty  is  payable  on  all  goods,  chattels,  and  credits  locally 
situate  in  this  country,  securities  of  foreign  countries  which  are  payable 
to  bearer  and  transferable  by  delivery  only,  personalty  appointed  by  will 
under  a  general  power,  money  secured  on  heritable  property  and  by  heritable 
bonds  in  Scotland,  and  any  interest   which  accrued  between  the  death 

(a)  Also  asked  thus  :  Can  a  creditor  ^rho  is  appointed  executor  retain  his  own  debt 
in  preference  to  other  creditorB  of  equal  degree  ? 
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and  the  grant :  (Hayes  &  Jarm.  Gone.  Wills,  596,  6tli  edit.)  Also  on 
British  ships  at  sea  at  the  death,  registered  at  a  port  in  the  United 
Kingdom.  Unless  in  any  case  the  effects  do  not  ezoeed  100/. :  (27  &  28 
Vict.  c.  56,  ss.  4,  5.)  (a) 

Legacy  duty  is  payable  on  all  the  testator's  personal  property  in  what- 
ever part  of  the  world  situate  if  the  testator  was  domiciled  in  England, 
unless  it  be  exempted  from  duty,  as  when  given  to  the  deceased's  wife,  or 
his  descendants,  when  the  probata  duty  covers  the  1  per  cent,  rate,  or 
where  the  whole  estate  is  under  300/.,  when  the  probate  duty  of  30«.  only 
is  payable,  or  where  the  whole  estate  is  under  100/.  :  (43  Vict.  c.  14  ;  44 
Vict.  c.  12.) 

As  to  succession  duty,  see  ante,  p.  320. 

Q. — ^Where  an  executor  has  paid  a  legacy  without  deducting  or  paying 
legacy  duty  thereon,  what  are  the  respective  liabilities  of  executor  or 
legatee  in  respect  of  such  duty  ? 

A. — By  86  Geo.  3,  c.  52,  in  such  a  case  the  duty  becomes  a  debt  dne 
from  each  of  them  to  the  Grown,  but  if  the  executor  pays  it  he  has  a  right 
to  be  recouped  by  the  legatee  unless  the  legacy  was  given  free  of  duty.  A 
penalty  of  10/  per  cent,  on  the  amount  of  duly  is  incurred  if  not  paid 
within  twenty-one  days  after  payment  of  legacy,  and  if  not  paid  within 
three  months  a  penalty  of  10/.  per  cent,  on  the  legacy. 

Q. — ^Does  legacy  duty  attach  under  any,  and  if  so  what,  droumstanoes 
to  real  estate  ? 

A. — ^Duty  is  payable  on  every  legacy,  specific  or  pecuniary,  or  of  any 
other  description  of  the  value  of  20/.  or  upwards  given  by  any  will  or 
testamentary  instrument  of  any  person  dying  after  the  5th  April,  1805, 
out  of  or  charged  upon  his  or  her  real  or  heritable  estate  or  out  of  any 
moneys  to  arise  by  sale  or  mortgage  of  such  estate ;  also  for  the  clear 
residue  (when  given  to  one  person)  and  for  every  share  of  the  dear  residue 
(in  other  cases)  of  the  moneys  to  arise  from  the  sale,  &c,  of  real  estate 
directed  to  be  sold  or  otherwise  disposed  of  by  the  will  of  any  person 
dying  after  5th  April,  1805,  when  such  residue  or  share  exceeds  20/.,  and 
the  same  is  paid  in  after  31st  August,  1815  :  (55  Qeo.  3,  c.  184,  schedule). 
But  see  now  sect.  42  of  44  Vict.  o.  12  (Gustoms  and  Inland  Berenae 
Act,  1881),  which  makes  duty  payable  on  legacies  not  amounting  to  20/. 
which  are  not  subject  to  the  relief  given  by  section  13  of  the  Gustoms 
and  Inland  Revenue  Act,  1880,  i.e.,  on  account  of  the  value  of  the  whole 
of  the  personal  estate  being  less  than  100/. 

Q. — ^A  testator  dies  possessed  of  freeholds,  also  of  leaseholds,  some 
subject  to  a  mortgage ;  also  of  consols,  foreign  bonds,  some  transferable 
abroad,  and  some  payable  to  bearer ;  also  of  a  balance  at  his  bankers  here 
and  in  India.  State  how  you  would  arrange  these  assets  for  probate 
here. 

A, — The  probate  duty  is  payable  on  the  leaseholds,  the  mortgage  money 
upon  them  being  first  deducted  (31  &  32  Vict.  c.  124),  the  consols,  and 

(a)  Where  leaseholds  are  included  in  any  probate  or  adininistralion,  any  mortgages 
upon  them  may  be  deducted  from  the  yalne  before  payment  of  the  dntiea:  (81  &  32 
Vict.  c.  124.) 
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•flnch  part  of   tlie  foreign  bonds  as  are  payable  to  bearer,  and  on  tbe 
bankers'  balance  in  this  country. 
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Question. — ^What  is  the  meaning  of  the  maxim  ''  once  a  mortgage  always 
a  mortgage  ?"  and  by  what  test  is  a  proviso  for  repurchase  by  a  vendor 
distinguished  from  a  mortgage  ? 

Answer. — This  maxim  means  that  the  equity  of  redemption  is  such  an 
inseparable  incident  to  a  mortgage  that  it  cannot  be  defeated  by  stipula- 
tion or  agreement :  {Howard  v.  Harris,  2  L.  0.  Eq.  947,  3rd  edit.) 

If  the  consideration  was  grossly  inadequate,  or  if  the  grantor  kept 
possession,  or  paid  the  cost  of  the  conveyance,  &c.,  each  is  sufficient  to 
show  that  the  conveyance  was  intended  as  a  mortgage,  and  not  as  an 
absolute  sale,  with  a  right  of  repurchase :  (Sm.  Man.  sect.  507.)  (a) 

Q. — Explain  the  terms  "mortgage,"  "redemption,"  "foreclosure," 
"  tacking,"  "  consoHdation,"  and  "marshalling  "  of  securities. 

A, — "  A  mortgage  "  (mortuum  vadium,  i,e.,  dead  pledge)  is  a  conveyance, 
assignment,  or  demise  of  real  or  personal  estate  as  security  for  the  repay- 
ment of  money  borrowed. 

"  Redemption  "  is  the  buying  back  the  mortgaged  estate  by  the  payment 
of  the  sum  due  on  the  mortgage. 

"  Foreclosure  "  is  the  forfeiture  by  the  mortgagor  of  his  equity  of 
redemption  by  reason  of  his  default  in  paying  the  amount  due  within  the 
time  fixed,  in  a  suit  instituted  by  the  mortgagee  for  the  purpose. 

"  Tacking  "  is  the  union  of  two  incumbrances  on  the  same  property  by 
the  mortgagee  who  has  the  legal  estate,  so  as  to  cut  out  an  intermediate 
incumbrancer,  of  whom  he  had  no  notice  at  the  time  of  making  his  sub- 
sequent advance. 

"Consolidation"  is  where  several  mortgages,  on  different  properties 
belonging  to  the  same  mortgagor,  become  united  in  the  same  mortgagee, 
-which  entitles  him  to  resist  redemption  of  one  or  more  without  the 
-others,  (b) 

"  Marshalling  of  securities  "  is  the  right  of  a  creditor  who  has  a  lien 
on,  or  interest  in,  a  fund  on  which  another  creditor,  who  has  also  a  charge 
upon  another  fund,  has  also  a  Hen,  if  the  claims  of  both  creditors  cannot 
be  satisfied  out  of  the  common  fund,  to  compel  the  latter  to  resort  to  the 
other  fund  in  the  first  instance  for  satisfaction,  unless  that  would  operate 
to  the  prejudice  of  the  party  entitled  to  the  double  fund,  or  the  common 
debtor. 

Q. — ^If  a  mortgage  deed  provides  that  interest  shall  be  paid  half-yearly 
at  4  per  cent.,  and  if  not  paid  within  thirty  days  then  at  5  per  cent.,  can 
the  mortgagor  having  made  default  in  paying  interest  afterwards  redeem 
without  paying  the  interest  at  5  per  cent.  ?     Give  reasons. 

(a)  If  a  conyeyance  appear  abeolate  on  the  face  of  it,  what  evidence  will  equity 
admit  to  show  that  it  was  intended  as  a  security  ?  (This  question  is  answered  in  the 
text.) 

(6)  By  44  &  45  Vict.  c.  41,  s.  17,  this  right  ceases  where  the  deeds  or  one  of  them 
is  made  after  the  3l8t  Deo.  1881,  unless  a  contrary  intention  is  expressed. 
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A. — The  stipnlation  for  increasing  the  rate  of  interest  is  considered  as 
a  penalty  and  void,  and  will  be  relieved  against  in  equity.  The  mortgagor 
can  therefore  redeem  on  paying  the  principal  with  interest  at  4  per  cent. : 
(Sm.  Man.  sect.  518.) 

Q. — What  is  an  equitable  mortgage  ?  In  what  respects  is  it  objection- 
able as  a  security  ? 

A, — ^An  equitable  mortgage  was  one  that  could  be  enforced  in  equity 
only.  It  was  objectionable  therefore  on  this  account,  for  no  ejectment 
could  be  brought,  or  possession  obtained,  or  sale  had,  except  by  bill  in 
equity  :  (Matthews  v.  Goodday,  5  L.  T.  Bep.  N.  S.  572.)  Also  because  a 
subsequent  mortgagee  without  notice  wHo  obtained  the  legal  estate  would 
prevail  over  the  prior  equitable  mortgagee :  (Sm.  Man.  sect.  596.)  This 
danger  of  tacking  still  remains,  and  the  remedy  by  writ  is  confined  to  the 
Chancery  Division  of  the  High  Court :  (1873  Act,  s.  34,  sub-s.  3.) 

Q. — ^In  what  respect  does  an  equitable  differ  from  a  legal  mortgage ; 
and  are  there  any,  and  what,  proceedings  provided  by  equity  for  converting 
the  equitable  into  a  legal  mortgage  ? 

A. — ^A  legal  mortgage  passes  the  entire  legal  interest  in  the  subject- 
matter  to  the  mortgagee,  and  the  mortgagor  has  but  an  equity  of  redemp- 
tion; whilst  an  equitable  mortgage  as  above  stated  merely  gives  the 
mortgagee  a  right  in  equity  to  have  a  complete  title.  Equity  will  compel 
the  equitable  mortgagor  (if  he  has  agreed  to  do  so)  to  grant  a  legal  mort- 
gage, or,  if  the  equitable  mortgage  be  created  by  deposit  of  deeds  only, 
will  order  a  foreclosure  :  {Matthews  v.  Goodday,  5  L.  T.  Bep.  N.  S.  572; 
James  v.  James,  42  L.  J.  Bep.  386.) 

Q. — ^In  what  cases  is  notice  essential  to  give  effect  to  equitable 
mortgages  ? 

A, — ^Notice  is  essential  in  equitable  mortgages  of  personal  property,  or 
of  chores  in  action ;  or  of  land  devised  in  trust  for  sale,  or  rather  the 
proceeds  thereof :  {Consolidated  Insurance  Company  v.  Eiley,  1  L.  T.  Rep. 
N.  S.  209 ;  Sug.  Cone.  V.  275.) 

Q. — If  a  chose  in  action  be  assigned  absolutely  or  by  way  of  mortgage, 
or  is  equitably  charged,  can  the  assignee,  mortgagee,  or  incumbrancer  sue 
in  his  own  name  for  such  chose  in  action,  and  under  what  conditions  ? 

A. — ^In  case  of  an  absolute  assignment  in  writing  of  a  chose  in  action, 
the  assignee  may  sue  in  his  own  name  for  its  recovery,  provided  he  has 
given  written  notice  of  the  assignment  to  the  debtor,  trustee,  or  other 
persons,  from  whom  the  assignor  would  have  been  entitled  to  receive  or 
claim  it :  (1873  Act,  s.  25,  sub-s.  6.) 

Q. — Can  an  oflScer  in  tho  army  or  navy  assign  his  future  accruing  pay, 
or  a  retired  oflScer  assign  a  pension  given  him  for  past  services  ?  State 
reasons  ? 

A. — An  assignment  of  accruing  pay  is  invalid,  as  it  is  given  for  main- 
taining the  dignity  of  the  oflSce  and  for  securing  the  proper  discharge  of 
the  duties  thereof.  It  is  otherwise  in  the  case  of  an  assignment  of  a 
pension  for  past  services  by  a  retired  officer  where  no  particular  service  is 
to  be  rendered  to  the  public  :  (Smith's  Principles,  p.  313.) 

Q. — ^What  is  the  use  of  the  usual  ''joint  account  clause  "  in  a  mortgage 
to  trustees  ? 
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A. — ^That  in  the  event  of  the  death  of  one,  the  power  to  giye  a  receipt 
for  the  mortgage  money  may  be  in  the  sarviTor,  and  that  the  representa- 
tiyes  of  the  deceased  may  not  be  mixed  up  in  the  trust :  (and  see  44  &  45 
Vict.  0.  41,  s.  61.) 

C2. — A.  insures  his  life  for  1000/.  and  mortgages  the  policy  to  B.  for 
200/.,  and  dies  without  paying  off  the  mortgage ;  who  can  give  a  valid 
discharge  for  the  sum  assured  ? 

A. — ^If  notice  of  the  assignment  to  B.  be  given  to  the  insurance  office, 
by  30  &  31  Vict.  c.  144,  B.  will  be  able  to  give  a  valid  discharge  for  the 
amount,  otherwise  the  personal  representatives  of  A.  must  join  to  do  so. 

Q. — A.  insures  his  life  and  mortgages  the  policy  to  B.,  the  insurance 
office  declares  a  bonus  and  gives  the  insured  the  option  of  taking  the 
bonus  either  (1)  by  payment  in  present  money ;  (2)  by  reduction  of  the 
annual  premium ;  (3)  by  adding  a  reversionary  sum  payable  on  the  death 
of  the  insured.  Who  can  declare  and  receive  the  benefit  of  each  of  these 
options  ? 

A. — ^In  all  well-drawn  mortgages  of  policies,  a  power  of  attorney  is 
inserted,  authorising  the  mortgagee  to  exercise  such  option,  and  receive 
any  cash  payable,  in  which  case  it  will  go  in  reduction  of  principal ;  the 
assignment  of  the  policy  carries  the  bonuses  unless  a  contrary  intention 
appears;  (2  Dav.  Prec.  491.) 

Q. — State  accurately  what  dangers  a  mortgagee  is  exposed  to  who  does 
not  get  th^  deeds  relating  to  the  property. 

A. — If  the  mortgagee,  through  his  own  neglect,  does  not  obtain  the 
deeds,  the  mortgagor  may,  by  concealing  the  mortgage,  fraudulently 
obtain  further  advances  or  sell  the  estate,  in  which  case  the  first  mort- 
gage will  be  postponed  to  the  subsequent  security  :  (see  Finch  v.  S/iaw, 
19  Beav.  500.) 

Q. — ^What  relief  does  equity  give  where  a  mortgagee  wishes  to  acquire 
an  absolute  title  to  a  forfeited  mortgage,  and  to  foreclose  all  equity  of 
redemption  ?  (a) 

A, — ^The  relief  given  to  the  mortgagee  is,  permitting  him  to  foreclose 
the  equity  of  redemption,  unless  the  mortgage  money,  together  with 
interest  and  costs,  be  paid  within  the  time  given,  or  by  ordering  a  sale. 
On  the  other  hand,  it  allows  the  mortgagor  to  redeem  the  mortgaged 
premises  if  he  applies  to  do  so  before  the  right  is  lost,  and  within  the  time 
allowed  by  the  court  for  payment :  (St.  Eq.  §§  1013,  1016,  1028  a.) 

Q. — Could  a  mortgagee  proceed  against  the  mortgagor  both  at  law  and 
in  equity  at  the  same  time,  and  how  ? 

A. — ^Yes ;  if  a  debt  was  secured  by  the  mortgage  of  real  estate,  and 
also  by  covenant,  and  collaterally  by  bond,  the  mortgagee  might  pursue 
all  his  remedies  at  the  same  time :  he  might  at  the  same  time  bring  his 
ejectment,  file  his  bill  of  foreclosure,  and  sue  on  the  bond  or  covenant : 
(see  Sm.  Man.  sect.  548 ;  Goote  Mort.  497,  3rd  edit.) 

Q. — What  are  the  various  remedies  of  a  creditor  for  the  recovery  of  his 


(a)  AUo  asked  thtui :  What  relief  does  equity  give  where  a  mortgagor  is  desirous 
of  redeeming  a  forfeited  mortgage  ? 
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debt  where  he  is  mortgagee  under  an  ordinary  mortgage  of  freehold  estate, 
and  his  debtor  is  dead  ? 

A. — ^The  creditor  may  enforce  his  power  of  sale  and  proceed  against 
the  estate  for  the  deficiency,  if  any. 

He  may  issne  his  writ  for  foreclosure. 

He  may  sue  on  hia  covenant. 

Or  he  may  proceed  to  administer  the  estate. 

It  may  be  observed  that  it  is  only  in  case  of  an  insolvent  estate  that 
sect.  10  of  the  1875  Judicature  Act  applies ;  and  see  ajite,  p.  466. 

Q. — ^The  like  where  he  is  an  equitable  mortgagee  by  deposit  of  deeds, 
and  where  he  is  a  simple  contract  creditor  ? 

A. — An  equitable  mortgagee  by  deposit  may  proceed  to  foreclose :  {Jame^ 
▼.  James,  42  L.  J.  Bep.  386.)  Or,  like  the  simple  contract  creditor,  may 
sue  the  executor  or  administrator  for  his  debt,  or  proceed  to  administer 
the  estate  by  either  writ  or  administration  summons. 

Q. — Describe  the  nature  and  object  of  a  writ  of  foreclosure. 

A, — ^It  is  a  writ  issued  by  a  mortgagee,  for  the  purpose  of  obtaining 
the  direction  of  the  court  for  payment  of  his  principal  money  and  interest 
and  costs  ;  or,  in  default,  that  the  mortgagor  may  be  foreclosed  from  bis 
equity  of  redemption:  (Ayck.  Pr.  261,  9th  edit. ;  Evans,  Gh.  Pr.  391.) 

Q. — ^Who  are  the  usual  parties  to  a  writ  of  foreclosure  ?  Is  the  plaintiff, 
if  a  second  mortgagee,  obliged  to  join  the  first  mortgagee  ?  And  what  are 
the  consequences  of  not  doing  so  ? 

A. — ^Usually  all  persons  interested  in  the  mortgage  money  (but  trustees 
may  in  some  cases  represent  their  cestui  que  trust),  and  the  mortgagor  or 
those  claiming  through  him,  and  all  incumbrancers  subsequent  to  the 
mortgage.  If  a  second  mortgagee  sues  and  does  not  make  the  first 
mortgagee  a  party,  the  rights  of  the  latter  remain  unaltered ;  if  the 
plaintiff  make  the  first  mortgagee  a  party  the  plaintiff  must  offer  to 
redeem  him. 

Q. — ^Within  what  period  must  an  action  of  foreclosure  be  brought? 
And  what  judgment  is  equity  empowered  by  a  modem  statute  to  make 
in  such  an  action  ? 

A. — ^Formerly  a  foreclosure  action  must  have  been  brought  within 
twenty  years  from  the  time  of  the  right  accruing,  or  from  the  last  pay- 
ment of  principal  or  interest :  (7  Will.  4  &  I  Vict.  c.  28.)  Since  Ist 
January,  1879,  within  twelve  years :  (37  &  38  Vict.  c.  .57.)  The  court 
may  in  a  foreclosure  action  direct  a  sale  instead  of  a  foreclosure  upon 
the  application  of  the  mortgagee  or  mortgagor,  and  impose  terms :  (see 
fully  44  &  45  Vict.  c.  41,  s.  25 ;  Whithread  v.  Roberts,  33  L.  T.  Bep. 
N.  S.  24 ;  Sm.  Man.  sect.  539.) 

Q. — ^Writ  by  mortgagee  against  second  mortgagee  or  mortgagor  for 
foreclosure — what  time  has  the  second  mortgagee  to  redeem,  and  if  he 
redeems  may  he  continue  the  action  against  the  mortgagor,  and  for  what 
purpose  ? 

A. — The  second  mortgagee  has  six  months  from  the  date  of  the  chief 
clerk's  certificate  to  redeem.  If  he  redeems  he  may  continue  the  action 
to  foreclose  the  mortgagor,  and  the  judgment  directs  an  account  to  be 
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taken  of  what  is  dae  to  him,  and  for  his  costs  of  action  to  be  taxed,  and 
gives  the  mortgagor  three  months  after  the  certificate  thereof  to  redeem, 
and  in  default  he  is  foreclosed  :  (Sm.  Pr.  778,  7th  edit.) 

Q. — ^Under  the  usual  judgment  for  foreclosure,  is  any,  and  what,  time 
of  payment  allowed  ? 

A, — ^Tes,  the  usual  time  of  payment  allowed  is  six  months  after  the 
date  of  the  certificate  of  the  chief  clerk.  And  upon  a  fit  case  being  made 
out,  the  court  will  enlarge  the  time  appointed  for  pajrment  of  principal, 
interest,  and  costs :  (Evans,  Oh.  Pr.  897.)  But  it  seems  the  court  is  not 
bound  to  give  six  months  to  redeem  :  (Newman  v.  Self,  10  L.  T.  Bep. 
N.  S.  152.) 

Q. — ^Oan  a  mortgagee  be  compelled  to  produce  his  mortgage  deed  to 
the  mortgagor  when  the  application  is  made  bond  fide,  and  only  to  obtain 
information  with  a  view  to  paying  off  the  mortgage  ? 

A, — ^It  is  said  that  a  mortgagee  cannot  be  compelled  to  produce  his 
mortgage  deed  or  any  of  the  deeds  until  he  has  been  paid  off :  though 
the  application  be  made  bond  fide  only  to  obtain  information  with  a  view 
to  paying  off  the  mortgage  :  (Sm.  Man.  sect.  526.)  But  it  was  held  by 
Stuart,  V.G.,  that  the  mortgagee  is  bound  to  produce  the  mortgage  deed 
itself,  though  not  the  title  deeds,  for  that  deed  is  as  much  evidence  of  the 
mortgagor's  title  to  redeem,  if  it  contain  such  a  proviso,  as  it  is  of  the 
mortgagee's  estate :  {Patch  v.  Ward,  L.  Bep.  1  Eq.  436 ;  but  see 
Chichester  v.  M,  of  Donegal,  L.  Bep.  5  Oh.  App.  497.)  As  to  mortgages 
made  after  Slst  December,  1881,  the  mortgagee  must  now  at  the  mort- 
gagor's costs  allow  him  to  inspect  and  make  copies  of  the  documents  of 
title :  (44  &  45  Vict.  c.  41,  s.  16.) 

Q. — ^Is  a  mortgagee  of  a  mortgage  executed  before  or  after  the  passing 
of  the  Oonveyancing  Act,  1881,  bound  to  produce  his  mortgage  deed  or  any 
of  the  title  deeds  in  his  possession  to  the  mortgagor  or  any  person  claim- 
ing under  him,  and  can  he  be  compelled  to  re-convey  on  payment  into 
court  of  the  money  due  to  him  ? 

A. — ^As  to  production,  see  above.  Under  sect,  5  of  the  Act,  on  a  sale 
of  the  property  after  the  Act,  the  court  may  allow  payment  into  court  of 
an  amount  sufficient  to  meet  the  incumbrance  and  costs,  and  may  then 
make  an  order  for  conveyance  or  vesting  order  proper  for  giving  effect  to 
the  sale. 

Q. — When  a  second  mortgagee  issues  a  writ  for  foreclosure,  how  is  the 
first  mortgagee  to  be  dealt  with  ? 

A, — A  reference  to  take  an  account  of  principal  and  interest,  and 
to  tax  costs  due  to  the  first  mortgagee,  is  directed  by  the  judgment,  and 
six  months  after  the  date  of  the  chief  clerk's  certificate  is  given  to  the 
plaintiff  to  redeem  the  first  mortgage ;  and  in  default  of  his  so  doing 
the  writ  is  dismissed:  (Seton  on  Decrees,  217,  220,  2nd  edit.)  But 
the  second  mortgagee  may  foreclose  without  making  the  first  a  party, 
subject,  however,  to  the  latter 's  legal  title  and  rights :  (Sm.  Pr.  353,  7th 
edit.) 

Q. — ^How  can  a  mortgagor  be  exonerated  from  a  covenant  to  pay  the 
mortgage  money  otherwise  than  by  payment  or  release  ? 

I  I  2 
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A. — If  a  mortgagee  so  deals  with  the  mortgaged  estate  as  to  render 
it  impossible  for  him  to  restore  it  on  full  payment,  he  cannot  sae  to 
recover  the  mortgage  money,  as  where  he  joins  in  an  alienation  of  the 
property  and  receives  no  part  of  the  purchase  money :  (Sm.  Man.  sect. 
549.)  And  if  a  mortgagor  makes  no  payment  and  gives  no  acknowledg- 
ment in  writing  for  txvehe  years  he  cannot  now  be  sued  on  the  covenant : 
(see  37  &  38  Vict.  c.  57,  s.  8.) 

Q. — ^What  is  the  nature  and  object  of  a  writ  of  redemption  ? 

A, — ^It  is  a  writ  issued  by  a  mortgagor  to  get  back  his  estate  on  pay- 
ment of  principal,  interest,  and  costs:  (see  St.  Eq.  §  1013;  and  see 
Cashome  v.  Scarfe,  2  L.  0.  Eq.  862,  2nd  edit.) 

Q. — What  classes  of  persons  are  considered  to  possess  such  an  interest 
in  an  equity  of  redemption  as  to  entitle  them  in  equity  to  redeem  a 
mortgage  ? 

A, — ^All  persons  who  have  a  legal  or  equitable  interest  in  or  Uen 
upon  the  property  are  entitled  in  equity  to  redeem  a  mortgage.  For 
example,  a  tenant  for  life  by  the  curtesy,  jointress,  tenant  in  dower 
in  some  cases,  judgment  creditor,  remainderman,  &;c. :  (8m.  Man.  sect. 
555.) 

Q. — Where  a  mortgagee  is  in  possession,  what  is  the  time  limited 
within  which  a  mortgagor  may  bring  an  action  to  redeem  ? 

A. — Formerly  twenty  years;  now  within  twelve  years  next  after  the 
time  at  which  the  mortgagee  obtained  such  possession  of  the  mortgaged 
property,  unless  in  the  meantime  an  acknowledgment  of  the  title  or  right 
of  redemption  of  the  mortgagor  has  been  given  to  the  mortgagor,  &c., 
in  writing,  signed  by  the  mortgagee,  or  the  person  claiming  through  him : 
(see  3  &  4  Will.  4,  c.  27,  s.  28;  Bug.  B.  P.  Stats.  109,  110 ;  37  &  38 
Vict.  c.  57,  s.  7.) 

Q. — ^Where  money  secured  by  mortgage  is  also  secured  by  bond  as 
collateral  security,  within  what  time  must  an  action  on  the  bond  be 
brought  ? 

A, — Within  twelve  years  (37  &  38  Vict.  c.  67,  sect.  8  ;  Sutton  v.  Sutton^ 
22  Oh.  D.  511.) 

Q. — ^Distinguish  between  the  responsibility  of  a  trustee  for  sale  and  a 
mortgagee  exercising  a  power  of  sale. 

A. — A  trustee  is  bound  to  observe  the  utmost  diligence  (excu:ta 
diligentia)  and  must  take  care  to  sell  at  the  best  time,  &c.,  to  protect  him 
from  liability ;  while  a  mortgagee  is  not  considered,  strictly  speaking,  as  a 
trustee,  and  if  he  exercises  the  power  (which  is  given  him  for  his  own 
benefit)  bond  fide,  in  order  to  realise  the  mortgage  debt  without  corrup- 
tion or  collusion  with  the  purchaser,  the  court  will  not  interfere  even 
though  the  sale  be  very  disadvantageous,  unless,  indeed,  the  price  is 
so  low  as  in  itself  to  be  evidence  of  fraud  :  ( Warner  v.  Jacob,  51  L.  J. 
Oh.  645.) 

Q. — What  are  the  rights  and  duties  of  a  mortgagee  in  possession  in 
respect  of  the  mortgaged  estate  ? 

A. — The  rights  of  a  moitgagee  in  possession  are  to  take  the  rents  and 
profits  of  the  land  nnlesa  there  is  some  agreement  to  the  contrary,  and  if 
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the  security  is  insufficient  he  may  fell  timber  and  sell  it  towards  liquida- 
tion of  his  debt,  or.  in  any  case  when  ripe  for  cutting ;  and  may  open 
mines  :  but  with  these  exceptions  he  must  not  commit  waste.  By  sect. 
18  of  44  &  45  Vict.  c.  41.  he  may  make  leases  as  therein  regulated. 
He  may  also  obtain  a  settlement  under  the  poor  laws,  and  may  vote  at 
elections. 

His  duties  are  to  keep  strict  accounts  of  what  he  receives  and  pays,  and 
he  is  liable  to  the  mortgagor  for  rents  and  profits  which  he  has  received, 
or  which,  but  for  his  wilful  default,  he  might  have  made ;  and  if  he 
assigns  over  his  mortgage  without  the  consent  of  the  mortgagor,  he  is 
still  bound  to  answer  for  the  profits  to  the  mortgagor,  both  before  and 
after  the  assignment,  though  assigned  only  for  his  own  debt.  He  must 
also  keep  the  premises  in  proper  repair :  (see  Sm.  Man.  sect.  559,  &c. ; 
Ooote  Mort.  308,  3rd  edit.) 

Q. — ^What  are  the  rights  and  duties  of  a  mortgagee  in  possession  with 
reference  to  repairs  of  the  property  ? 

A. — A  mortgagee  in  possession  is  not  obliged  to  lay  out  money  further 
than  to  keep  the  property  in  necessary  repair,  and  he  has  no  right  to  make 
it  more  expensive  for  the  mortgagor  to  redeem  than  may  be  required  for 
the  purpose  of  keeping  the  property  in  a  proper  state  of  repair  and  of 
protecting  the  title  to  the  property.  Hence  he  will  not  be  allowed  for 
general  improvements  made  without  the  consent  or  acquiescence  of  the 
mortgagor:  (Sm.  Man.  sect.  561.) 

Q. — ^What  accounts  will  be  directed  in  an  action  by  a  mortgagor  against 
a  mortgagee  in  possession  ? 

A. — An  account  of  the  rents  and  profits  the  mortgagee  has  received, 
and  of  the  sums  paid  by  him,  and  of  what,  but  for  his  wilful  default  or 
neglect,  he  might  have  received ;  an  occupation  rent  being  charged  for 
land  occupied  by  him ;  an  account  is  also  taken  of  the  amounts  due  to  the 
mortgagee  for  principal,  interest,  and  costs  :  (Sm.  Man.  sect.  515.) 

Q. — ^A.  advances  money  by  way  of  equitable  mortgage  on  the  deposit 
of  a  lease,  and,  on  default  of  the  mortgagor,  enters  into  possession. 
What  is  his  position  as  regards  the  lessor  in  respect  of  rent  and  cove- 
nants under  the  lease,  and  can  he  be  compelled  to  take  a  legal  assign- 
ment ? 

A, — He  will  not  be  bound  personally,  but  the  lessor  will  be  able  to 
distrain  or  re-enter  for  the  breach,  and  the  mortgagee  cannot  be  com- 
pelled to  take  a  legal  assignment :  (1  Prideaux,  461,  and  see  Ex  parte 
Walton,  50  L.  J.  661,  Oh.) 

Q. — A.  grants  a  lease  of  Greenacre  to  0.,  and  mortgages  Greenacre  to 
B. ;  G.  the  tenant  fails  to  pay  his  rent.  Who  can  sue  C.  for  the  rent,  and 
who  can  bring  an  action  of  ejectment  ? 

A, — If  B.  (the  mortgagee)  has  given  no  notice  of  his  intention  to  take 
possession  or  to  enter  into  receipt  of  the  rents  and  profits,  A.  (the  mort- 
gagor] may  now  sue  for  the  rents  and  profits  or  to  recover  possesoion  of 
the  property  :  (1873  Act,  s.  25,  sub-s.  5.)     Otherwise  B.  might  sue. 

Q. — ^What  is  meant  by  taking  accounts  between  mortgagor  and  mort- 
gagee in  possession,  with  annual  rests ;  and  in  what  case  is  the  mortgagee 
relieved  from  having  them  so  taken  ? 
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A» — It  means  that  a  balance  of  the  rents  and  interest  is  strack  at  the 
end  of  each  year,  and  the  surplus  rents  applied  in  reduction  of  the  mort- 
gage debt.  A  mortgagee  is  relieved  from  having  the  accounts  so  taken  if 
the  interest  was  in  arrear  when  he  entered  into  possession :  {Nelson  v.  Booth, 
3  D.  &  J.  119.) 

Q. — Can  a  mortgagee  make  his  mortgagor  account  for  rents  or  profits 
received  by  him  (the  mortgagor)  while  in  possession,  and  whether  the 
estate  is  a  sufficient  security  or  not  ? 

A, — So  long  as  the  mortgagor  continues  in  possession  by  the  permission 
of  the  mortgagee,  he  is  entitled  to  take  the  rents  and  profits  in  his  own 
right  without  rendering  any  account  whatever  to  the  mortgagee,  though 
the  property  be  an  insufficient  security  :  (Sm.  Man.  sect.  559.) 

Q. — ^How  may  the  disadvantages  of  being  a  mortgagee  in  possession  in 
practice  be  obviated  ? 

A, — By  appointing  a  receiver  where  there  is  a  proper  provision  for  this 
purpose  in  the  mortgage  deed ;  or,  if  not,  by  the  mortgagee  availing  himself 
of  the  power  for  that  purpose  given  by  23  &  24  Vict.  c.  145,  where  that 
Act  applies ;  or  by  44  &  45  Vict.  o.  41,  s.  19,  where  the  mortgage  is 
executed  after  31st  December,  1881. 

Q. — How  and  when  may  a  mortgagee  appoint  a  receiver  under  the  powers 
of  the  Conveyancing  and  Law  of  Property  Act,  1881  ? 

A . — Where  the  mortgage  is  made  by  deed  the  mortgagee  may,  when  the 
mortgage  money  has  become  due,  and  as  soon  as  he  is  entitled  to  exercise 
the  power  of  sale,  appoint  a  receiver  of  the  income  of  the  mortgaged 
property  or  any  part  thereof  by  writing  under  his  hand :  (44  &  45  Vict, 
c.  41,  ss.  19,  24.) 

Q. — A.  mortgages  to  B.  without  delivery  of  the  title  deeds,  and  executes 
a  subsequent  mortgage  of  the  same  property  to  0.  (who  has  the  title  deeds) 
without  notice  of  the  first  mortgage.     Will  B.  be  postponed  to  G.  ? 

A. — If  B.,  the  first  mortgagee,  voluntarily  and  unjustifiably,  through 
fraud  or  gross  negligence,  allowed  the  mortgagor  to  retain  the  title  deeds, 
he  will  be  postponed  to  C,  but  the  onus  of  proving  such  fraud  or  negli- 
gence is  on  0. :  (see  Finch  v.  Shaw,  19  Beav.  500  ;  Sm.  Man.  sect.  535.) 

Q. — If  distinct  estates  be  mortgaged  by  separate  deeds  to  the  same 
person,  is  the  mortgagor  entitled  to  redeem  one  estate  without  the  other? 
And  can  he  do  so  if  the  estates  were  originally  mortgaged  to  separate 
mortgagees,  and  were  afterwards  transferred  to  one  person  ? 

A, — The  mortgagor  cannot  do  so  in  either  case  :  (Sm.  Man.  sect.  554 ; 
Vint  V.  Padgett,  32  L.  T.  Eep.  N.  S.  66),  but  in  case  of  a  mortgage 
executed  after  3l8t  December,  1881,  he  can  do  so :  (44  &  45  Vict.  o.  41, 
s.  17.) 

Q. — A.  by  separate  deeds  mortgages  Whiteacre  and  Blackacre  to  B., 
and  afterwards  sells  the  equity  of  redemption  of  Whiteacre  to  0.  Discuss 
B.'s  position  with  reference  to  A.  and  G.  respectively.  On  what  terms  can 
G.  redeem  Whiteacre  ? 

A, — ^B.  can  still  sue  A.  for  both  mortgage  debts,  and  take  proceedings 
to  foreclose  Blackacre  against  him,  which  the  latter  cannot  redeem  without 
redeeming  Whiteacre.     With  respect  to  0.  the  latter  also  will  not  be  able 


POINTS   BELATINO   TO   H0BT0A0B8.  487 

to  redeem  the  equity  of  redemption  in  Whiteacre  without  redeeming 
Blackacre  :  (see  Vint  v.  Padgett,  32  L.  T.  Eep.  N.  S.  66) ;  but  see  last 
answer  if  the  mortgage  is  executed  after  3l8t  December,  1881. 

Q. — A.  is  first  mortgagee  of  Whiteacre  and  Blackacre,  B.  is  second 
mortgagee  of  Blackacre  ;  what  are  B/s  rights  against  A  ?  If  A.  exhausts 
Blackacre  in  payment  of  his  mortgage,  can  B.  obtain  satisfaction  out  of 
Whiteacre  ?     If  so,  how  ? 

A, — ^B.  is  entitled  to  have  the  securities  marshalled,  and  to  throw  A/s 
mortgage  primarily  on  Whiteacre,  by  which  means  he  may  himself  obtain 
pajrment  from  Whiteacre  not  exceeding  the  amount  realised  by  Blackacre  : 
(see  Dart's  V.  &  P.  915,  5th  edit.) 

Q. — ^A.,  B.,  and  G.  have  successive  mortgages  on  Blackacre,  A.  having 
the  legal  estate.  Subsequently  0.  takes  a  transfer  of  A/s  security, 
including  the  legal  estate.  B.  then  seeks  to  redeem  the  first  mortgage 
alone.     In  what  cases,  and  on  what  terms,  will  equity  aid  him  in  doing 

80  ? 

A. — ^If  0.  advanced  his  money  with  notice  of  B.'s  mortgage,  equity  will, 
notwithstanding  the  transfer,  allow  B.  to  redeem  the  first  mortgage  with- 
out redeeming  the  third  also.  Had  C,  however,  had  no  notice  of  B.'s 
mortgage  when  he  advanced  his  money,  then  he  would  have  been  able  to 
tack  his  third  mortgage  to  the  first,  and  B.  could  not  have  redeemed  the 
first  without  redeeming  the  third  also  :  {Marsh  v.  Lee,  1  L.  C.  Eq.  494, 
2nd  edit. ;  Watts  v.  Synies,  1  De  G.  M.  &  G.  240 ;  Sm.  Man.  sect.  529, 
&c. ;  37  &  38  Vict.  c.-78,  s.  7,  is  repealed  by  38  &  39  Vict.  c.  87,  s.  129, 
and  this  latter  section  is  repealed  by  46  k  47  Vict.  c.  39.) 

Q. — By  a  legal  mortgage  in  the  ordinary  form,  a  mortgage  of  freeholds 
is  made  to  A.  B.  The  name  A.  B.  was  inserted  by  mistake  for  X.  Y.  It 
is  proposed  to  tear  up  the  mortgage,  and  make  a  fresh  one  to  the  proper 
mortgagee.  Is  this  the  right  course ;  if  not,  what  is,  and  why  will  not 
the  tearing  up  be  effectual  ? 

A, — This  would  not  be  the  right  course  ;  the  proper  mode  would  be  to 
have  a  transfer  of  the  mortgage  by  A.  B.  to  X.  Y.,  as,  the  legal  estate 
having  been  conveyed  to  A.  B.  by  the  mortgage,  it  must  remain  in  him 
till  reconveyed  by  a  regular  deed.  Tearing  up  the  deed  would  have  the 
effect  of  cancelling  the  debt,  but  not  of  divesting  A.  B.  of  the  legal  estate  : 
(see  antey  p.  329.) 

Q. — A  mortgagee  has  called  in  the  mortgage-money,  which  the  mort- 
gagor is  unable  to  pay,  but  a  third  party  is  willing  to  advance  it  upon  a 
transfer  of  the  mortgage.  Is  the  mortgagee  bound  to  transfer  the  mort- 
gage, and  what  course  must  be  pursued  if  he  refuses  ? 

A, — Formerly  a  mortgagee  could  not  be  compelled  to  assign  the  mort- 
gage-debt on  redemption,  though  he  was  bound  to  convey  the  estate  : 
(Ooote  Mort.  347,  3rd  edit.)  As  the  proviso  for  redemption  and  recon- 
veyance are  now  drawn,  no  difficulty  arises  in  this  respect ;  and  since  3 1st 
December,  1881,  if  the  mortgagee  is  not  in  possession,  he  is  bound  to 
transfer  by  44  &  45  Vict.  c.  41,  s.  15. 

Q. — A  mortgagee  who  has  foreclosed  alleges  that  the  eHtate  is  not  of 
sufficient  value  to  satisfy  the  mortgage  debt.  What  advice  should  you 
give  him  as  to  further  proceedings  ? 
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J.— Before  selling  any  part  of  Uie  estate  he  should  sae  on  the  ooTenani 
for  the  alleged  deficiency  :  (Lockhart  t.  Hardy,  9  BeaT.  349.) 

Q. — A  mortgagee  after  foreclosure  sold  the  mortgaged  estate,  bat  it  did 
not  produce  enough  to  pay  the  principal,  interest,  and  costs  due,  and 
he  sued  for  the  residue  upon  the  mortgage  bond ;  will  equity  interfere 
to  stop  him  ?  What  would  have  been  the  case  if  the  mortgagee  had 
not  sold  the  estate  after  foreclosure,  but  had  sued  for  an  alleged 
deficiency  on  the  bond :  would  the  foreclosure  be  opened  or  not  in 
equity  ? 

A. — In  the  first  case  put,  the  mortgagee  cannot,  after  selling  the  fore- 
closed estate,  sue -on  the  bond  for  any  deficiency  that  may  arise.  If  he 
do  not  sell  the  estate  after  the  foreclosure,  but  sues  on  his  bond  or 
covenant,  this  will  have  the  efiPect  of  opening  the  foreclosure,  and  giving 
to  the  mortgagor  the  right  to  redeem  again :  (see  Bm.  Man.  sect.  548 ; 
Lockhart  v.  Hardy,  9  Beav.  349,  et  ante.) 

Q. — State  the  general  purposes  for  which  a  mortgagee  in  possession 
may  expend  money  upon  the  mortgaged  estate  which  will  be  allowed  to 
him  by  equity  in  taking  the  account  between  the  niortgagor  and  mort- 
gagee ? 

A. — He  will  be  allowed  sums  paid  for  arrears  of  rent,  or  for  maintaining 
the  title  to  the  estate,  or  for  necessary  repairs,  or  the  expenses  of  renewing 
a  renewable  leasehold,  with  interest  from  the  time  the  sums  were  advanced. 
But  he  cannot  entitle  himself  to  any  charge  for  management.  Nor  will 
he  be  allowed  for  general  improvements  made  without  the  consent  of  the 
mortgagor,  for  he  has  no  right  to  make  it  more  expensive  for  the 
mortgagor  to  redeem  than  is  necessary:  (8m.  Man.  sect.  514,  522,  &c. : 
Ooote,  Mort.  536,  3rd  edit.) 

Q. — ^A.  lends  money  to  B.  on  a  deposit  of  title-deeds  and  an  agreement 
to  execute  a  mortgage  with  power  of  sale  ;  B.  fails  to  pay  the  money  or  to 
execute  the  mortgage,  and  A.  wishes  to  sell  the  property ;  can  he  sell 
under  the  power  before  the  mortgage  has  been  executed  ? 

A. — ^A.  cannot,  before  the  mortgage  is  executed,  proceed  to  sell  the 
property,  but  he  may  in  equity  compel  B.  to  execute  a  legal  mortgage 
with  a  power  of  sale :  (see  Matthews  v.  Chodday,  5  L.  T.  Bep.  N.  S.  572 ; 
The  London,  jrc,  Co.  v.  Brown,  12  ib.  199.) 

Q. — If  two  persons  advance  a  sum  of  money  by  way  of  mortgage,  and 
take  a  mortgage  to  themselves  as  joint  tenants,  and  one  of  them  dies, 
what  are  the  rights  of  the  survivor  as  to  the  mortgage  debt  and  the 
securities  ? 

A . — ^The  survivor  will  in  equity  be  a  trustee  for  the  representatives  of 
the  deceased  to  the  amount  he  advanced.  The  security  itself  vests  in  the 
survivor,  but,  unless  there  was  the  usual  declaration  that  the  money  was 
advanced  on  a  joint  account,  &c.,  it  seems  the  survivor  cannot  give  a 
receipt  for  the  mortgage  money  {Matson  v.  Woodthorpe,  10  L.  T.  Bep. 
N.  S.  391 ;  Lake  v.  Craddock,  1  L.  0.  Eq.  151,  2nd  edit.);  but  if  the 
mortgage  is  executed,  after  the  31st  Dec.  1881,  the  survivor  can  give  a 
proper  discharge  by  44  &  45  "Vict.  c.  41,  s.  61. 

Q. — ^In  the  power   of  sale   in   a  mortgage-deed  of  real   estate,  it  is 
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declared  that  the  mortgagee  shall  hold  the  surplus  of  the  moneys  arising 
from  the  sale  in  trust  for  the  mortgagor,  his  ''executors,  adminis- 
trators or  assigns."  After  the  sale  under  such  power,  is  the  surplus  to 
be  considered  real  or  personal  estate,  and  does  it  make  any  difference 
whether  such  sale  takes  place  in  the  lifetime  of  the  mortgagor,  or  after 
his  death  ? 

A, — The  surplus  would,  if  the  mortgagor  were  Hying,  be  personal 
estate ;  but,  if  the  sale  took  place  after  the  mortgagor's  death,  then,  as  a 
mortgage  is  only  considered  in  equity  as  a  security  for  money,  the  estate 
would  descend  to  the  heir  of  the  mortgagor,  and  the  surplus  after  the 
estate  was  sold  would  still  be  real  estate,  and  if  paid  to  the  executors,  &c., 
of  the  mortgagor,  they  would  be  trustees  for  the  mortgagor's  heir-at-law : 
(see  Sm.  Man.  sect.  544.) 

Q. — In  administering  an  estate  where  the  deceased  was  possessed  of 
land  subject  to  a  mortgage,  secured  also  by  bond  of  the  deceased;  as 
between  his  real  and  personal  estate,  which  is  to  pay  the  debt  ? 

A. — By  the  17  &  18  Vict.  c.  113,  it  is  expressly  enacted  that  the  heir- 
at-law  or  devisee  shall  take  the  land  subject  to  the  mortgage  if  no 
contrary  intention  be  expressed  in  the  will :  (see  fully,  ante,  p.  267).  The 
fact  of  the  mortgage  debt  being  also  collaterally  secured  by  the  bond  of 
the  deceased  will  not  afiPect  the  provisions  of  this  Act :  {CoUby  v.  Coleby, 
L.  Eep.  2  Eq.  803.) 

Q. — Can  title  deeds  in  the  hands  of  an  equitable  mortgagee  by  deposit 
be  made  a  security  (subject  to  the  lien  of  the  depositary)  to  another 
person  making  a  subsequent  advance  of  money  to  the  owner  of  the 
estate? 

A, — ^Tes;  this  may  be  effected  (subject  to  the  first  mortgage)  by  a 
memorandum  showing  the  debtor's  intention  to  make  his  lands  a  charge 
for  the  advance  (see  Daw  v.  Terrell,  33  Beav.  218 ;  and  see  Sm.  Man. 
sect.  542) ;  or,  if  thought  fit,  by  a  regular  legal  mortgage  (St.  Eq.  §§  390, 
893,  1010). 

APPORTIONMENT  AND  CONTRIBUTION,  &o. 

Question, — On  what  principle  is  the  right  and  duty  of  contribution 
between  sureties  founded  ? 

Answer, — It  is  founded  on  principles  of  natural  justice ;  not  on  mutual 
contract,  express  or  implied :  (8m.  Man.  sect.  633 ;  Dering  v.  Earl  of 
Winchelsea,  I  L.  0.  Eq.  89,  3rd  edit.) 

Q. — A  tenant  for  life  pays  off  incumbrances  on  the  fee,  and  does  not 
take  a  transfer  of  the  security.  What  are  the  rights  of  his  representatives 
with  reference  to  the  amount  paid  off  ? 

A, — ^His  representatives  wiU  stand  in  the  place  of  the  incumbrancers 
notwithstanding  the  absence  of  an  assignment.  Otherwise  it  would  be 
making  him  discharge  the  debts  of  another :  (St.  Eq.  §  486  ;  Sm.  Man. 
sect.  626.) 

Q. — What  securities  is  a  surety  (paying  the  debt)  entitled  to  have  the 
benefit  of,  and  what  alteration  in  the  law  was  made  by  the  Mercantile 
Law  Amendment  Act,  1856  ? 
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A. — ^Until  the  19  &  20  Vict.  c.  97,  the  surety  was  only  entitled  to 
collateral  securities  held  by  the  creditor,  and  not  to  the  principal  security, 
as  that  was  said  to  be  satisfied  by  the  payment.  By  this  Act,  however, 
the  surety  so  paying  is  entitled  to  every  judgment,  specialty,  or  other 
security  held  by  the  creditor  in  respect  of  such  debt,  whether  it  be  or  be 
not  deemed  at  law  to  have  been  satisfied  by  payment  of  the  debt,  and  the 
surety  is  entitled  to  stand  in  the  place  of  the  creditor  :  (sect.  5  ;  8m.  Man. 
sect.  655.) 

Q. — State  how  the  remedy  for  contribution  between  sureties  was  more 
beneficial  in  equity  than  at  law. 

A . — At  law  on  the  death  of  one  surety  his  representatives  were  dis- 
charged from  liability,  and  the  loss  fell  on  the  survivor,  but  in  equity  the 
representatives  of  the  deceased  one  remained  liable.  So  at  law,  if  one  of 
three  sureties  became  bankrupt  and  another  paid  the  whole  amount,  he 
could  only  recover  a  third  part  from  the  solvent  surety :  but  in  equity 
the  solvent  surety  would  contribute  a  moiety :  (see  Bering  v.  Earl  of 
Winchelsea,  Tud.  L.  C.  Eq.  89,  in  notis,  3rd  edit. ) 

Q. — If  A.,  B.,  and  0.  become  sureties  for  D.,  and  A.  is  compelled  to 
satisfy  the  whole  liability,  what  remedy,  if  any,  has  he  against  B.  and 
0.  respectively,  and  will  B.'s  liability  be  greater  if  C.  had  become 
insolvent  ? 

A, — A.  may  compel  B.  and  0.  to  contribute  each  one-third  of  the 
amount  he  has  been  compelled  to  pay ;  in  case  of  C.'s  bankruptcy  he  can 
recover  one  half  from  B  :  (Sm.  Man.  sect.  635.) 

Q. — A.  and  B.  are  jointly  and  severally  liable  to  0.  as  sureties  for  D., 
and  A.  being  sued  alone  pays  the  whol&  amount  for  which  they  are 
sureties.  Has  he  any,  and  what,  remedy  against  B.  ?  How  would  it  be 
if  A.  and  B.  were  severally  liable  under  different  instruments,  neither  of 
them  knowing  that  there  was  a  second  surety  ? 

A, — ^A.  could  always  obtain  contribution  against  B.  in  the  first  instance, 
and  by  the  19  &  20  Vict.  c.  97,  the  surety  is  entitled  to  every  security 
held  by  the  creditor  in  respect  of  such  debt ;  and  he  would  be  enabled  to 
sue  B.  for  his  share  under  the  separate  instrument,  of  which  he  was  at 
first  ignorant. 

Q. — ^Under  what  circumstances  will  a  surety  be  discharged  in  equity 
from  his  liability  ? 

A, — If  the  creditor  does  any  act  or  omits  to  do  any  act  or  duty  which 
he  is  required  to  do  by  the  surety,  or  is  bound  to  do,  and  that  act  or 
omission  may  prove  injurious  to  the  surety,  or  if  the  creditor  enteTs  into 
a  binding  stipulation  with  the  debtor  unknown  to  the  surety  and  incon- 
sistent with  the  terms  of  the  original  contract,  the  surety  may  set  up  such 
contract  as  a  defence  to  any  action  brought  against  him :  (Sm.  Man. 
sect.  164.) 
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Questwn, — ^What  remedy  has  one  partner  against  another  in  case  of 
any  breach  of  the  articles  of  the  partnership,  and  what  pix>ceeding8  are 
necessary  to  secure  the  assets  of  the  partnership  ? 
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Ansiver, — If  the  articles  of  partnership  are  broken,  an  action  may  be 
brought  to  recover  damages.  But  a  more  efficient  remedy  is  to  issue 
a  writ  in  the  Chancery  Division  of  the  High  Court  for  an  account  and 
injunction,  and  apply  that  a  manager  and  receiver  be  appointed  to  close 
the  business  and  sell  the  property :  (see  St.  £q.  §§  661,  662,  668, 
672.)  (a) 

Q. — In  what  way  and  under  what  circumstances  can  partners  compel  an 
accoxmt  inter  se  ? 

A. — ^If  a  dissolution  of  the  partnership  has  taken  place  or  is  asked  for, 
or  the  partnership  has  expired,  equity  will  decree  an  account  inter  se,  on  a 
writ  being  issued  :  {b)  (St.  Eq.  §§  671,  672  ;  Sm.  Man.  sect.  643.) 

Q. — ^In  what  cases  will  equity  decree  a  dissolution  of  the  partnership 
before  the  regular  time,  and  how  is  its  aid  sought  ? 

A. — If  it  is  impracticable  to  carry  on  the  undertaking  at  all,  or  at  least 
according  to  the  stipulations  of  the  articles,  or  in  case  of  the  insanity, 
permanent  incapacity,  or  gross  misconduct  of  one  of  the  parties,  equity 
will,  on  a  writ  being  issued,  decree  a  dissolution  of  the  partnership  before 
the  regular  time  :  (St.  Eq.  §  673  ;  Sm.  Man.  sect.  640.) 

Q. — A.  commences  business  in  partnership  with  B.  without  written 
articles  or  stipulation  as  to  duration  of  the  partnership,  and  after  a  time 
discovers  that  B.  is  collecting  debts  due  to  the  firm  without  entering  the 
sums  received  in  the  partnership  books  or  paying  them  into  the  partner- 
ship bank.  State  the  steps  which,  upon  being  consulted  by  A.,  you  would 
take  for  its  protection  ? 

A. — Give  notice  to  dissolve  the  partnership  at  once  if  this  is  not  con- 
trary to  the  partnership  agreement ;  if  it  is,  issue  a  writ  in  the  Chancery 
Division  for  a  dissolution,  and  for  the  appointment  of  a  receiver  and 
manager. 

Q. — How  is  a  partnership  dissolved  in  ordinary  cases  ? 

A. — By  death  ;  by  the  act  of  parties;  by  the  bankruptcy  of  one,  or 
both,  or  all ;  or  by  effluxion  of  time ;  it  may  also  be  dissolved  by  judg- 
ment of  the  court,  or  by  marriage  of  a  female  partner  :  (Sm.  Man.  sect. 
640 ;  Chit.  Cont.  242,  11th  edit.) 

Q. — ^In  the  case  of  a  partnership  existing  at  the  will  of  the  parties,  will 
equity  in  any  circumstances  interfere  to  prevent  a  dissolution  ? 

A. — Yes ;  equity  will  grant  an  injunction  against  a  sudden  dissolution 
if  it  is  about  to  be  made  in  ill-faith,  and  would  work  irreparable  injury  ; 
(St.  Eq.  §  668 ;  Sm.  Man.  sect.  641.) 

Q. — ^If  a  partner  becomes  a  lunatic,  does  the  lunacy  occasion  a  dissolution 
of  the  partnership  9 

A, — The  lunacy  does  not  operate  as  a  dissolution  of  the  partnership  ; 
but  if  a  partner  is  incapacitated  by  permanent  Ituacy  from  performing  hia 
duties  in  the  partnership  business,  equity  will  decree  a  dissolution :  (see 
Rowlands  v.  Evans,  5  L.  T.  Bep.  N.  S.  658.)     The  dissolution  has  reference 

(a)  By  the  1873  Act,  a.  84,  sab-s.  8,  the  exdnsive  jurisdiction  of  equity  in  the  diaeo- 
lution  of  partnenhip  or  the  taking  of  partnership  or  other  accounts  is  retained  by  the 
Chancery  Division. 

(6)  The  old  decree  in  equity  is  now  called  a  judgment 
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to  the  date  of  the  judgment,  and  not  to  the  time  of  the  lunacy :  (Adams' 
Eq.  243.) 

Q. — How  is  the  partnership  estate  and  the  separate  estate  of  each  partner 
applied  in  winding-up  an  insolvent  partnership  ? 

A. — The  creditors  of  the  partnership  have  a  right  to  payment  of  their 
debts  out  of  the  partnership  funds  before  the  private  creditors  of  either  of 
the  partners,  although  at  law  this  was  generally  disregarded.  On  the  other 
hand  the  separate  creditors  of  each  partner  are  entitled  to  be  first  paid  out 
of  the  separate  efiPects  before  the  partnership  creditors  can  claim  anything, 
although  at  law  a  joint  creditor  might  proceed  directly  against  the  separate 
estate :  (Sm.  Man.  sect.  649.) 

Q. — Two  men  enter  into  a  partnership  without  any  express  agreement ; 
what  is  the  duration  of  the  partnei-ship,  and  is  there  any  legal  or  equitable 
presumption  as  to  the  share  each  was  intended  to  have  ? 

A. — The  partnership  is  one  at  will.  The  presumption  would  be  that 
each  should  share  equally  in  the  profits  in  absence  of  evidence  to  the 
contrary. 

Q. — ^What  interest  in  the  partnership  passes  to  the  personal  representa- 
tives of  a  deceased  partner  ? 

A, — In  absence  of  condition  to  the  contrary  the  share  of  the  deceased 
in  the  partnership  assets,  after  payment  of  the  liabilities,  will  vest  in  his 
personal  representatives.  The  partnership  is  dissolved  so  far  as  his  estate 
is  concerned  :  (see  Lindley  on  Partnership,  p.  681.) 

Q. — A.,  a  partner  in  a  trading  firm,  dies,  constituting  the  other  partners 
his  executors.  They  carry  on  the  business  without  withdrawing  A.'s 
assets.  No  settlement  of  accounts  having  been  come  to,  an  action  is 
commenced  by  a  beneficiary  under  A.'s  will.  Up  to  what  time  is  A/s 
estate  entitled  to  share  in  the  profits  of  the  business  ?  Ghive  your 
reasons. 

A. — ^A.'s  estate  is  entitled  to  share  in  the  profits  so  long  as  his  assets 
remain  in  the  business,  because  such  assets  are  liable  for  the  debts,  smd 
form  part  of  the  fund  from  which  the  profits  arise  :  ( Vyse  v.  Foster, 
L.  Bep.  7  H.  of  L.  329.) 

Q. — On  a  dissolution  of  partnership  by  effluxion  of  time,  what  in  the 
absence  of  agreements  are  the  rights  of  late  partners  as  to  (a)  Partnership 
premises  ;  (b)  The  goodwill  and  trade  marks  (if  any) ;  and  (c)  The  collec- 
tion of  outstanding  partnership  assets  ;  and  how  may  they  be  enforced  ? 

A, — (a)  The  partnership  premises  are  part  of  the  partnership  assets,  and 
any  partner  can  insist  on  their  being  sold,  which  right  he  can  enforce  if 
necessary  by  writ  in  the  Chancery  Division  in  the  High  Court. 

(b)  The  goodwill  and  trade  marks  are  likewise  parts  of  the  assets,  and 
must  be  sold  if  any  partner  desire  it,  but  each  partner  wUl  be  entitled  to 
carry  on  the  business  in  his  own  name  in  the  neighbourhood :  (Lindley  on 
Part.  882,  886,  3rd  edit.) 

(c)  Any  partner  can  give  a  valid  receipt  for  any  of  the  debts  out- 
standing. It  is  usual  to  appoint  one  of  the  partners  to  get  in  the  debts 
or  to  agree  upon  a  third  person  ;  but  if  disagreements  ensue  and  litigation 
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arise,  a  receiver  will  be  appointed  io  get  in  the  partnership  assets :  (see 
Ih.  890.) 

Q. — ^Upon  the  death  of  one  of  two  partners,  what  will  be  the  respective 
legal  positions  of  the  surviving  partner  and  of  the  representatives  of  the 
deceased  partner,  with  regard  to  the  goodwill  of  the  partnership  business, 
in  default  of  any  provision  in  the  partnership  articles  to  meet  the  case  ? 

A. — In  the  event  of  dissolution  by  death  it  has  been  said  that  the  good- 
will survives  and  there  is  a  clear  decision  to  this  effect  {Hammond  v.  Doitglas, 
5  Ves.  539.)  But  modem  authorities  are  wholly  opposed  to  the  notion 
that  the  value  of  the  goodwill,  as  such,  belongs  to  the  survivor.  It 
undoubtedly  may  happen  that  the  survivor  may  obtain  the  benefit  of  the 
goodwill  without  paying  for  it ;  for  he  is  at  liberty  (unless  restrained  by 
agreement)  to  carry  on  business  on  his  own  account  and  possibly  in  the 
name  of  the  late  firm,  but  he  cannot  sell  the  goodwill  for  his  own  benefit : 
(see  Smith  v.  Everett,  27  Beav.  446.) 

On  the  other  hand,  if  the  goodwill  is  put  up  for  sale  by  the  repre- 
sentatives of  the  deceased  it  will  produce  nothing  if  it  is  known  that  the 
surviving  partner  will  exercise  his  rights :  (Lindley  on  Partnership,  4th 
edit.  861.) 

Q. — How  far  is  notice  to  one  of  several  partners  and  to  a  director  of  a 
joint-stock  company  binding  on  th^  firm  and  the  company  respectively  ? 

A . — ^Notice  of  any  matter  relating  to  the  partnership,  if  given  to  one 
partner,  is  constructive  notice  to  them  all  (Hallilay's  Gone.  Oonv.  119)» 
but  notice  to  a  director  will  not  bind  the  company  unless  afterwards 
adopted,  the  proper  mode  of  service  being  to  leave  or  send  them  to  the 
registered  office  of  the  company  :  (25  &  26  Vict.  c.  89,  s.  62.) 

Q. — The  vendor  of  a  goodwill  of  a  business  receives  by  way  of  considera- 
tion a  share  of  the  future  profits  ;  how  is  he  affected  by  the  subsequent 
bankruptcy  of  the  purchaser  ? 

A. — He  is  not  to  be  deemed  a  partner  with  the  purchaser,  but  he  cannot 
recover  any  portion  of  the  profits  until  all  other  creditors  for  value  are 
satisfied  :  (28  &  29  Vict.  c.  86,  ss.  4,  5.) 
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Question. — ^What  is  meant  by  the  marshalling  of  securities  ? 

Answer, — Marshalling  of  securities  bears  a  close  analogy  to  the  marshal- 
ling of  assets,  which  has  already  been  considered.  The  general  doctrine  is, 
that  if  a  creditor  has  a  lien  on,  or  interest  in,  two  funds  belonging  to  one 
person,  and  another  creditor  has  a  lien  on,  or  interest  in,  one  only  of  the 
funds,  and  the  claims  of  both  could  not  be  satisfied  if  the  former  were  to 
resort  to  that  fund  to  which  alone  the  latter  is  entitled,  then  the  latter 
creditor  has  a  right  in  equity  to  compel  the  former  to  resort  to  the  other 
fund  in  the  first  instance  for  satisfaction,  whenever  it  will  not  operate  to 
the  prejudice  of  the  party  entitled  to  the  double  fund,  or  to  the  common 
debtor:  (Sm.  Man.  sect.  652.) 
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DAMAGES   AND  COMPENSATION. 

Question, — ^What  was  the  difference  between  courts  of  eqmty  and 
common  law  in  their  respective  modes  of  considering  the  performance  of 
covenants  ? 

Answer. — At  law  (and  as  a  general  rule  in  equity  also)  if  a  man  under- 
took to  do  an  act  by  way  of  covenant,  and  it  was  practicable  to  be  done,  he 
was  bound  to  perform  it  punctiliously,  or  sufPer  the  consequences.  And  in 
general  there  was  no  relief  originally  in  such  cases  at  law,  only  in  equity  ; 
but  latterly  relief  might  be  had  in  certain  cases  at  law  by  the  operation  of 
various  statutes.  Courts  of  equity,  however,  did  not  hold  themselves 
bound  by  such  rigid  rules  as  courts  of  law :  (see  St.  Eq.  §§  1301-1303, 
1311  et  seq. ;  Sm.  Man.  sect.  668,  &c.) 

Q. — ^What  is  the  general  rule  of  equity  in  granting  relief  against 
penalties  and  forfeitures  for  breaches  of  covenant  ? 

A, — Where  a  penalty  or  forfeiture  appears  to  have  been  inserted  to 
secure  the  performance  of  some  act,  &c.,  equity  regards  the  performance  of 
such  act,  &c.,  as  the  substantial  object  of  the  party  interested  therein : 
and  if  a  compensation  can  be  made  for  the  non-performance  thereof,  it 
will  relieve  again  the  penalty  or  forfeiture,  by  decreeing  a  compensation  in 
lieu  of  the  same,  proportionate  to  the  damage  sustained :  {Peachey  ▼. 
Somerset,  2  L.  C.  Eq.  895,  2nd  edit. ;  Sm.  Man.  sect.  671.) 

Q. — ^When  will  the  court  relieve  against  an  act  of  forfeiture  of  copy- 
holds committed  by  a  copyholder  ? 

A, — ^Where  a  forfeiture  was  incurred  by  a  copyholder  making  leases* 
felling  timber,  digging  stones,  and  grubbing  up  hedges  contrary  to  the 
custom  of  the  manor  the  court  refused  to  relieve  (Peachey  v.  Duke  of 
Somerset,  2  White  &  Tudor,  L.  C.  1100),  and  it  was  expressed  that  the 
true  ground  of  relief  against  .penalties  was  from  the  original  intent  of 
the  case ;  if  the  penalty  was  designed  only  to  secure  money,  then,  on 
recompense  being  given,  the  court  would  grant  relief. 
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Question. — What  is  the  doctrine  of  election  ? 

Answer, — ^Election  is  the  choosing  between  two  rights  by  a  person  who 
derives  one  of  them  under  an  instrument  in  which  a  clear  intention  appears 
that  he  should  not  enjoy  both :  (Sm.  Man.  sect.  679.) 

Q. — ^Explain  by  instances  the  meaning  of  the  term— election. 

A. — ^A  testator,  seised  of  Blackacre  in  fee  and  Whiteacre  in  tail,  devises 
Blackacre  to  his  eldest  son  and  Whiteacre  to  the  younger,  and  dies.  The 
eldest  son  claims  Blackapre  as  devisee,  and  Whiteacre  (which  his  father 
had  no  legal  power  to  devise)  as  heir  in  tail.  This  would  not  be  allowed, 
the  court  saying.  You  must  either  claim  under  or  against  your  father's 
will — if  you  take  Blackacre  as  devisee,  you  must  give  up  Whiteacre  to 
which  you  are  entitled  as  tenant  in  tail  to  compensate  your  younger 
brother,  or  vice  versd :  (Haynes,  309,  3rd  edit.) 

Q. — State  the  principle  upon  which  the  equitable  doctrine  of  election 
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is  foanded.  A.  denses  Whiteacre  to  B.  and  purports  to  devise  to  0. 
Blackacre,  which  really  belongs  to  B. ;  upon  what  terms  can  B.  claim 
Whiteacre?  If  he  elects  to  retain  Blackacre,  what  is  G.'s  position  ?  And 
can  B.  make  any  claim  against  Whiteacre  ?  If  any,  what  ?  Is  forfeiture 
or  compensation  the  principle  applicable  to  the  case  ? 

A . — ^The  doctrine  is  founded  upon  the  intention,  explicit  or  presumed, 
of  the  author  of  the  instrument  to  which  it  is  applied :  (Dillon  v.  Parker, 
1  Swans.  401.) 

B.  can  only  take  Whiteacre  on  compensating  0.  for  the  loss  of  Black- 
acre.  If  he  elects  to  retain  Blackacre,  equity  holds  him  as  a  trustee  of 
Whiteacre  for  the  benefit  of  0.  to  the  extent  of  the  value  of  Blackacre. 
Compensation,  not  forfeiture,  is  the  rule  :  (see  Haynes,  321,  Srd  edit.) 

Q. — Could  a  plaintiff  suitor  in  England  carry  on  proceedings  for  the 
same  objects  in  both  the  common  law  and  equity  courts,  with  any  and 
what  exception  ;  and  could  the  docrine  of  election  be  forced  upon  him  by 
a  defendant ;  and  what  does  the  word  election  mean  ? 

A. — ^As  stated,  ante,  p.  481,  a  mortgagee  could  pursue  aU  his  remedies 
at  once ;  with  this  exception,  as  double  vexation  was  not  allowed,  the 
plaintiff  would  have  been  compelled  to  elect  in  which  court  he  would 
■  proceed.     For  the  meaning  of  the  word  election,  see  preceding  answers. 

Q. — ^An  estate  is  absolutely  limited  by  settlement  to  a  married  woman 
in  the  event  of  her  surviving  her  husband ;  the  husband,  misconceiving 
his  rights,  devises  the  estate  to  a  third  party  by  will ;  and,  by  the  same 
will,  bequeaths  a  legacy  to  his  wife.  On  his  death,  can  the  wife  claim 
both  her  estate  and  the  legacy ;  or  what  are  the  respective  estates  of  the 
wife  and  devisee  ? 

A. — ^The  wife  cannot  claim  both  her  estate  and  the  legacy,  but  will  be 
put  to  her  election :  if  she  elects  to  'keep  her  estate,  the  legacy  given  her 
by  the  will  will  be  applied  in  compensating  the  disappointed  devisee : 
(see  Sm.  Man.  sect.  681 ;  Not/s  v.  Mordaunt,  1  L.  C.  Eq.  271,  2nd  edit. ; 
Streatfield  v.  Streatfield,  ib.  273.) 

Q. — If  A.,  by  his  will,  bequeaths  B.'s  property  to  C,  and  gives  a  legacy 
to  B.,  can  B.  insist  on  being  paid  the  legacy,  and  retain  the  property 
bequeathed  by  A.  ? 

A. — No;  he  will  be  put  to  his  election :  (see  St.  Eq.  §  1075  et  seq,  ; 
Sm.  Man.,  ubi  sup.) 

Q. — If  a  legacy  is  given  on  condition  that  the  legatee  shall  not  dispute 
the  will,  what  will  equity  decree  ? 

A . — That  he  will  be  put  to  his  election  :  he  cannot  claim  the  legacy 
and  dispute  the  will :  (1  Hughes'  Pract.  Sales,  378,  380,  2nd  edit. ; 
Wright  V.  Wilkin,  83  L.  T.  Rep.  N.  S.  277.) 

Q. — If  land  be  held  on  trust  for  sale  and  conversion  into  money,  and 
distribution  of  the  proceeds  among  A.,  B.,  and  C,  can  they,  or  any  one  or 
more  of  them,  elect  to  take  the  land  or  their  shares  of  it  as  realty  ? 

A. — A.,  B.,  and  C.  may  jointly  elect  to  take  the  land  or  their  shares  as 
realty,  but  one  of  them  cannot  elect  without  the  others :  (Holloway  v. 
Radcliffe,  23  Beav.  163.)  But  if  money  be  directed  to  be  laid  out  in  land, 
to  the  use  of  several  persons  as  tenants  in  common,  one  of  them  may 
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elect  io  take  His  share  of  the  money :  (see  Fletcher  t.  AMurner,  1  L.  G. 
Eq.  778,  8rd  edit.) 

Q. — ^What  is  an  ademption  of  a  legacy?  Give  some  inBtances  of 
ademption. 

A, — The  ademption  of  a  legacy  is  an  implied  revocation  or  satisfaction 
of  it  by  dealing  with  the  legacy,  and  not  by  altering  the  will.  Thas,  if 
the  testator  bequeath  a  specijic  legacy  (ex,  gr.,  a  particular  horse  or  ring)  to 
a  legatee,  and  afterwards  part  with  the  article  bequeathed,  the  legacy  is 
adeemed.  But  this  rule  does  not  apply  to  general  legacies  given  to 
strangers,  nor  even  to  demonstrative  legacies :  (Wms.  Exors.  825,  &c., 
8rd  edit. ;  Ashhumer  v.  Macqtare,  2  L.  C.  Eq.  229,  2nd  edit.) 

Q. — Explain  the  doctrine  of  "  satisfaction  "  of  portions  and  debts  by 
legacies. 

A. — Satisfaction  is  the  making  of  a  donation  with  the  express  or  implied 
intention  that  it  shall  be  taken  as  an  extinguishment  of  some  claim  which 
the  donee  has  upon  the  donor.  As  if  a  portion  is  secured  by  marriage 
settlement  or  otherwise  to  a  child,  and  the  parent  or  person  standing  in 
loco  parentis  afterwards  bequeaths  the  same  child  a  legacy  which  is  sub- 
stantially the  same  in  nature,  amount,  time  of  payment,  &c.,  and  be  not 
given  for  a  different  purpose,  it  will  (by  implication)  be  a  satisfaction  of 
the  portion,  either  altogether  or  pro  tanto,  according  to  circumstances : 
(Sm.  Man.  sect.  704.)     As  to  satisfaction  of  debts,  see  infra, 

Q. — A  father  bequeaths  to  a  child  a  legacy  of  1000/.,  and  afterwards, 
in  his  lifetime,  gives  to  the  same  child  a  portion  of  1000/. ;  on  the  father's 
death  can  the  child  claim  the  legacy,  and  would  it  be  the  same  if  the 
legacy  was  a  gift  of  the  residue  only  ? 

A, — In  the  absence  of  evidence  to  the  contrary,  the  portion  will  be 
deemed  a  satisfaction  or  ademption  of  the  legacy  :  {Ex  parte  Pye,  2  L.  C. 
Eq.  803,  2nd  edit.)  But  this  rule  (see  St.  Eq.  §§  1111,  1112)  did  not 
formerly  apply  to  gifts  of  the  residue,  which  are  always  changing  in 
amount.  It  has,  however,  lately  been  held  that  a  portion  to  a  child  may 
be  a  satisfaction  of  a  residuary  legacy,  either  wholly  or  partially,  especially 
if  that  appears  to  have  been  the  testator's  intention:  {Montejiore  v. 
Guadalla,  1  L.  T.  Bep.  N.  S.  251.)  (a) 

Q, — Is  the  satisfaction  of  a  legacy  applicable  to  strangers  as  well  as  to 
children  ? 

A, — Not  of  a  general  legacy  unless  under  some  peculiar  circumstances ; 
as  where  the  legacy  is  bequeathed  for  a  particular  purpose,  and  a  portion 
is  afterwards  given  by  the  testator  by  an  act  inter  vivos,  exactly  for  the 
same  purpose  and  for  none  other :  (St.  Eq.  §§  1117,  1118;  Sm.  Man.  sect. 
710 ;  Ex  parte  Pye,  sup.) 

Q. — In  what  case  is  a  legacy  in  money  to  a  creditor  of  the  testator 
considered  in  equity  to  be  an  extinguishment  of  the  debt  ? 

A. — When  it  is  of  equal  amount  to  the  debt,  and  in  other  respects 
equally  beneficial,  and  there  is  an  absence  of  countervailing  circumstances : 

(a)  The  following  question  is  answered  by  this  and  preceding  answers :  Explain 
the  doctrine  of  **  ademption  "  with  reference  to  specific  legacies  and  to  legacies  given 
as  portions.     Dlustrate  your  answer  by  examples. 


ELECTION,  ABEUPTION,  AND   8ATI6FA0TI0N — ^PABTITION.  497 

on  the  principle  that  a  testator  shall  be  jnst  before  he  is  generous ;  and 
the  debt  must  have  been  due  at  the  date  of  the  will.  If,  however,  there 
is  an  express  provision  in  the  will  for  pajrment  of  debts,  this  rule  does 
not  prevail ;  nor  generally  where  the  gift  is  of  a  residue,  nor  where  the 
debt  is  a  negotiable  security :  (Sm.  Man.  sect.  712  ;  Talbot  v.  Earl  of 
Shrewsbury ;  Chancel's  case,  2  L.  0.  Eq.  346,  3rd  edit.) 

Q. — ^A  pecuniary  legatee  on  being  paid  his  legacy  is  told  that  he  would 
have  lost  it  but  for  a  direction  in  the  will  that  the  testator's  debts  should 
be  paid.     Explain  fuUy  how  this  might  happen. 

A, — It  would  happen  if  the  pecuniary  legatee  was  also  a  creditor  of  the 
testator,  as  the  direction  to  pay  debts  is  evidence  of  an  intention  on  the 
part  of  the  testator  to  exclude  the  doctrine  of  the  satisfaction  of  his  debt 
by  the  legacy :  (see  Ha3mes'  Out.,  note  a,  p.  872,  4th  edit.) 

Q. — ^What  are  the  rules  as  to  the  admission  of  extrinsic  evidence, 
(1)  to  raise  the  presxmiption  that  a  portion  covenanted  to  be  given  by 
a  settlement  is  satisfied  by  a  subsequent  legacy,  (2)  to  rebut  such  pre- 
sumption ? 

A, — The  law  presumes  that  a  portion  covenanted  to  be  given  by  a 
settlement  is  satisfied  by  a  subsequent  legacy  of  the  same  description 
where  the  settlor  and  testator  is  a  parent  (or  in  loco  parentis),  and  ex- 
trinsic evidence  may  be  required,  and  is  admissible,  to  show  this.  But 
this  being  proved,  the  presumption  is  raised  by  extrinsic  evidence  from 
the  nature  of  the  two  presumptions.  Extrinsic  evidence  is  always  admis- 
sible to  rebut  the  presumption,  and  such  evidence  may  be  met  by  extrinsic 
evidence  to  support  the  presumption :  (Lord  Chichester  v.  Coventry,  L.  Bep. 
2  H.  &  H.  p.  71,  and  cases  there  cited,  and  see  Haynes'  Out.  Oh., 
"  Satisfaction.") 

Q. — ^Supposing  the  presumption  mentioned  in  the  foregoing  question  to 
have  been  established,  what  is  the  position  of  the  parties  claiming  the 
portion  under  the  settlement? 

A, — They  may  insist  upon  retaining  the  portion  under  the  settlement, 
or  in  lieu  thereof  may  take  the  legacy,  but  they  cannot  take  both.  It  is, 
in  fact,  a  case  of  election  :  (see  Haynes'  Out.,  Lect.  XI.) 


PAETITION. 

Question, — ^What  relief  does  equity  give  where  a  joint  tenant,  or  tenant 
in  common,  is  desirous  of  having  the  joint  property  divided  ? 

Answer, — The  mode  in  which  relief  is  administered  in  such  cases  is 
by  first  ascertaining  the  rights  of  the  several  parties  interested,  aud 
then  issuing  a  commission  to  take  the  partition  ;  (a)  and  on  the  return  of 
the  commission,  and  confirmation  of  the  return  by  the  <!ourt,  the  partition 
is  finally  completed  by  mutual  conveyances  of  the  lots  made  to  the 
several  parties :  (Sm,  Man.  sect.  715  :  Agar  v.  Fairfax,  2  L.  0.  Eq.  374, 
2nd  edit.,  and  see  infra,) 

(a)  Bat  it  has  lately  been  held  by  the  court  that  a  commission  is  seldom  necessary 
to  effectuate  the  partition,  and  shoald  not  be  ordered :  {Clarke  v.  Clayton^  8 L.  T.  Rep. 
N.  S.  1T6.) 
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Q. — Has  the  Chancery  Division  exclusive  jurisdiction  in  cases  of  par- 
tition ?     Does  the  jurisdiction  extend  to  copyholds  ? 

A. — The  Chancery  Division  has  exclusive  jurisdiction  in  cases  of  par- 
tition (1873  Act,  s.  34,  sub-s.  3) ;  the  common  law  remedy  by  writ  of 
partition  was  abolished  by  the  3  &  4  Will.  4,  c.  27,  a.  36.  The 
jurisdiction  of  the  court  was  extended  to  copyholds  by  the  4  &  5  Vict, 
c.  35,  8.  85.) 

Q. — Have  County  Courts  any,  and  if  any,  what  jurisdiction  in  cases  of 
partition  ? 

A. — By  31  &  32  Vict.  c.  40,  s.  12,  jurisdiction  in  all  actions  of  par- 
tition or  for  sales  in  lieu  of  partition,  is  conferred  on  County  Courts  in  all 
cases  where  the  value  of  the  property  does  not  exceed  600/. 

Q. — In  an  action  for  partition  can  the  court  under  any,  and  if  so  what, 
circumstances  order  a  sale  ? 

A, — ^Where  judgment  for  partition  may  be  made,  and  it  appears  to  the 
court  that  by  reason  of  the  nature  of.  the  property,  or  of  the  number  of 
the  parties  interested,  or  of  the  absence  or  disability  of  some  of  those 
parties,  or  of  any  other  circumstances,  a  sale  of  the  property  and  a  distri- 
bution of  the  proceeds  would  be  more  beneficial  for  the  parties  interested 
than  a  partition,  the  court  may,  if  it  thinks  fit,  on  the  request  of  any  of 
the  parties  interested,  and  notwithstanding  the  dissent  or  disability  of  any 
others  of  them,  direct  a  sale  accordingly  (31  &  32  Vict.  c.  40,  s.  3) ;  and 
by  sect.  4  the  court,  on  the  application  of  the  parties  interested  individa- 
ally  or  collectively,  to  the  extent  of  one  moiety  or  upwards  in  the  pro- 
perty, shall,  unless  it  sees  good  reason  to  the  contrary,  direct  a  sale,  &c.(a); 
and  now,  by  39  &  40  Vict.  c.  17,  an  action  for  partition  under  these  Acts 
includes  an  action  for  sale  and  distribution  of  the  proceeds,  and  the  latter 
may  be  claimed  without  the  former. 

Q. — ^Describe,  shortly,  the  steps  in  an  action  for  sale  in  lien  of 
partition. 

A. — A  writ  must  be  issued  in  the  Chancery  Division  of  the  High 
Court,  which  may  now  claim  a  sale  and  distribution  of  the  proceeds 
without  claiming  a  partition  (39  &  40  Vict.  c.  17,  s.  7);  and  the  pro- 
ceedings may  be  the  same  as  in  an  ordinary  action  to  judgment,  whereof 
all  the  parties  interested  are  before  the  court ;  it  may  direct  a  ssJe,  if  not 
an  inquiry  as  to  the  parties  interested  is  directed,  and  how,  and  a  sale 
directed  on  further  considerations ;  this  is  where  the  parties  interested 
can  be  served  with  notice  of  the  judgment ;  but  where  this  is  not  con- 
venient, by  the  above  Act,  at  the  instance  of  any  party  interested,  the 
court  may  by  order  dispense  with  that  service  in  special  cases,  and  instead 
thereof  may  direct  advertisements  calling  upon  all  such  persons  to  come 
in  and  establish  their  claims  in  respect  thereof  within  a  certain  time,  after 
which  they  will  be  bound  by  the  proceedings  in  the  action  as  if  they  had 
been  served  with  notice  of  the  judgment,  and  the  court  may  thereupon, 
if  it  thinks  fit,  direct  a  sale  of  the  property  and  give  all  necessary  direty- 
tions,  and  the  sale  is  carried  out  in  the  usual  way  ;  but,  Ist,  the  purchase 

(a)  The  court  has  authority  under  this  Act  to  order  truateee  to  sell  an  estate  and 
divide  the  purchase  money  between  the  parties  entitled,  without  directing  the  aale  to 
take  place  in  chambers  :  (JSayward  v.  Smithy  20  L.  T.  Rep.  N.  S.  70.) 
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money  most  be  paid  into  conrt ;  2nd^  the  court,  by  order,  must  fix  a  time 
at  the  expiration  of  which  the  proceeds  will  be  distributed ;  3rd,  the 
oourt  shall  direct  such  advertisements  of  the  facts  as  it  thinks  neces- 
sary ;  4th,  at  the  expiration  of  such  time,  if  the  interests  of  all  persons 
interested  have  been  ascertained,  the  court  shall  distribute  the  proceeds 
accordingly  ;  5th,  if  not  ascertained,  it  may  distribute  them  with  or  with- 
out reservations,  but  excluded  persons  may  recover  subsequently  from 
those  so  receiving  their  portions  :  (lb,,  s.  4.) 


OANOELLma,   &C.,  OF  DOCUMENTS. 

Questian, — ^In  what  cases  will  instruments  be  ordered  to  be  cancelled, 
rescinded,  or  delivered  up  ? 

Answer. — The  Court  of  Chancery  frequently  cancelled  or  rescinded,  or 
ordered  to  be  delivered  up,  instruments  which  had  answered  the  end 
for  which  they  were  created,  or  which  were  voidable,  or  which  were  in 
fact  void.  The  jurisdiction  exercised  in  cases  of  this  sort  was  founded 
upon  the  administration,  of  a  protective  or  preventive  justice.  The  party 
was  relieved  upon  the  principle  quia  timet,  that  is,  for  fear  that  such 
instruments  might  afterwards  be  vexatiously  or  injuriously  used  against 
him,  when  the  evidence  to  impeach  them  might  have  been  lost,  or  that 
they  might  already  throw  a  cloud  of  suspicion  over  his  title  or  interest : 
(Snell,  Eq.  p.  603,  4th  edit.)  (a) 

Q. — When  will  the  court  set  aside  and  cancel  instruments  which  are 
voidable  only  ? 

A. — In  the  following  cases^- 

1.  Where  there  is  some  actual  fraud  in  the  party  defendant  in  which 
the  party  plaintiff  has  not  participated. 

2.  Where  there  is  some  constructive  fraud  against  public  policy,  and 
the  party  plaintiff  has  participated  therein. 

3.  Where  there  is  some  constructive  fraud  against  public  policy,  and, 
although  the  party  plaintiff  has  participated  therein,  yet  public  policy 
would  have  been  defeated  by  allowing  the  instrument  to  stand. 

4.  Where  there  is  some  constructive  fraud  in  both  parties,  but  they 
were  not  both  of  them  in  pari  delicto :  (Snell,  5th  edit.  612.) 


INTEEPLEADEB. 


Question, — ^What  is  the  nature  and  effect  of  an  interpleader? 

Answer. — It  is  an  application  by  a  person  from  whom  two  or  more  other 
persons,  whose  titles  are  derived  one  from  the  other,  or  from  the  same 
source,  or  adversely  to  each  other,  and  whose  rights  he  cannot  readily 
determine,  have  claimed  the  same  thing  wherein  he  himself  claims  no 
interest ;  and  its  object  is  to  compel  them  to  contest  the  matter  between 
themselves  without  involving  him  in  any  vexatious  litigation  respecting 
it :  (8m.  Man.  sect.  740,  and  ante,  p.  59  ;  Evans,  Ch.  Pr.  441.) 

(a)  The  following  is  answered  by  the  above :  Give  an  instance  of  the  oironmstanoes 
under  which  an  order  of  quia  timet  would  be  made. 

K  K   2 


500  OHANOEBT  DIYISION. 

Q. — ^What  affidavit  must  the  defendant  make  in  support  of  an  inter* 
pleader  ? 

A, — See  ante,  p.  60. 

Q. — ^Where  a  deposit  is  paid  to  an  auctioneer  at  a  sale,  and  there  should 
arise  a  dispute  between  the  vendor  and  purchaser,  and  an  action  is  com- 
menced against  him  by  either  for  the  deposit ;  what  is  the  course  to  h& 
pursued  by  the  auctioneer  to  protect  himself  against  their  adverse  claims  ? 

A, — He  must  apply  for  an  interpleader. 

Q. — ^A.  and  B.  claim  property  which  is  in  C.'s  hands,  but  in  which  0. 
has  no  interest.  How  can  0.  protect  himself  ?  If  0.  had  himself  any 
interest  in  the  property,  would  it  make  any  difference  in  the  nature  of  the 
proceedings  ? 

A. — If  0.  claims  no  interest  in  the  property,  on  action  brought  against 
him  he  may  interplead,  and  so  obtain  protection  ;  but  if  he  himself  claims 
an  interest  in  the  property,  he  is  then  precluded  from  doing  so ;  at  least, 
this  was  formerly  the  rule  in  equity,  but  the  common  law  practice  now 
prevails,  and  this  rule  was  never  very  strictly  followed  at  common  law,  aft 
carriers  claiming  a  lien  for  freight  could  interplead  :  (see  St.  Eq.  §§  806 
and  note,  807  and  note ;  8m.  Man.  sect.  740,  &c.) 


INJUNCTIONS. 

Question, — ^What  is  an  injunction  ?  And  mention  the  different  kinds  of 
injunctions. 

Answer. — ^An  injunction  was  formerly  a  judicial  writ,  but  is  now  a 
judgment  or  order  (See  Order  L.,  r.  11)  requiring  a  party  to  do  or 
omit  doing  a  particular  thing.  Injunctions  were  of  two  kinds  :  1.  Special 
injunction,  by  which  parties  are  restrained  from  committing  waste  or 
injury  to  the  property  of  others.  2.  Oommon  injunction,  by  means  of 
which  the  Court  of  Chancery  formerly  stayed  or  controlled  the  proceedings 
in  other  courts,  and  which  were  formerly  granted  of  course ;  but  the 
practice  with  respect  to  common  injunctions  was  assimilated  to  the  practice 
with  respect  to  special  injunctions  :  (15  &  16  Vict.  c.  86,  s.  58  ;  Evans, 
Oh.  Pr.  431.)  (a) 

Q. — ^What  is  an  interlocutory  injunction  ? 

A. — When  the  grievance  sought  to  be  restrained  is  very  pressing,  an 
ex  parte  application  may  be  made  and  injunction  applied  for  as  soon  as  the 
writ  is  issued  upon  affidavit  verifying  the  case,  and  in  such  case  an  interim 
order  (or  interlocutory  injunction)  until  the  motion  comes  on  to  be  heard 
upon  notice,  is  usually  granted  upon  the  terms  of  the  plaintiff  becoming 
liable  for  any  loss  occasioned  thereby  if  it  is  improperly  obtained  :  (Evans, 
Oh.  Pr.  434.) 

Q. — State  in  what  cases  the  Court  of  Chancery  would  interfere  by  way 
of  injunction? 

(a)  By  the  1878  Act,  b.  24,  snb-B.  5,  no  caose  or  proceeding  in  the  High  Court  of 
Jaetice  or  before  the  Court  of  Appeal  can  now  be  restrained  by  prohibition  or 
injunction :  but  any  matter  of  equity  may  be  relied  upon  by  way  of  defence  thereto, 
or  the  party  may  apply  by  motion  in  a  summary  way  for  a  stay  of  proceedings. 
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A, — ^To  stay  proceedings  in  other  courts ;  to  prevent  waste ;  the  con- 
tinuing of  nuisances ;  pirating  copyright ;  using  trade  marks ;  breaches 
of  patents  for  inventions ;  quieting  possession ;  publication  of  private 
letters ;  the  sailing  of  a  ship ;  to  restrain  the  carrying  on  of  a  trade 
contrary  to  lawful  covenants,  &c. :  (see  Gold,  Eq.  103  et  seq.,  4th  edit. ; 
St.  Eq.  §  874  et  seq,) 

Q. — State  generally  and  briefly  the  grounds  or  principles  on  which  the 
Court  of  Chancery  acted  in  granting  injunctions. 

A, — The  grounds  or  principles  upon  which  it  acted  in  granting  common 
injunctions,  were  to  prevent  injustice  being  done  by  the  inequitable  use  of 
other  courts ;  and  in  granting  special  injunctions  to  prevent  irreparable 
injury.  Also,  because  formerly  there  was  no  remedy  or  adequate  remedy 
at  law :  (St.  Eq.  §§  862,  864,  &c. ;  The  Earl  of  Oxford: s  case,  2  L.  C.  Eq. 
504,  2nd  edit.) 

Q. — ^What  were  the  general  principles  which  regulated  the  Court  of 
Chancery  in  granting  or  refusing  injunctions  ex  parte  f 

A, — They  were  only  granted  in  cases  of  really  pressing  danger  ;  when 
the  court  was  satisfied  that  if  not  granted  at  once  the  mischief  intended 
to  be  prevented  would  be  so  prejudicial  to  the  party  moving  that  the 
court  could  not  afterwards  set  him  right.  Nor  could  the  motion  be  made 
after  appearance :  (Drew.  Ch.  Pr.  55  ;  Evans,  Ch.  Pr.  434.) 

Q. — Upon  what  terms  is  an  ex  parte  injunction  usually  granted,  and 
what  remedy  has  a  defendant  for  loss  caused  by  the  injunction  in  the  event 
of  the  court  having  been  misled  as  to  the  facts  ? 

A, — ^An  ex  parte  injimction  is  only  granted  in  very  pressing  cases,  and 
then  only  on  the  terms  of  the  plaintiff  undertaking  to  pay  any  damages 
the  defendant  may  sustain  if  it  has  been  improperly  obtained ;  the  remedy 
of  defendant,  if  the  court  has  been  misled  as  to  the  facts,  is  to  apply  by 
motion  on  notice  to  the  court  to  dissolve  the  injunction :  (see  generally 
Evans,  Ch.  Pr.  434.) 

Q. — ^Can  an  injunction  now  be  obtained  to  stay  proceedings  in  an  action ; 
and,  if  not,  what  course  should  be  taken  by  a  defendant  who  considers 
liimself  aggrieved  by  proceedings  commenced  against  him  ? 

A, — An  injunction  cannot  now  be  obtained  in  the  Supreme  Court  to 
stay  proceedings  in  an  action,  but  where  a  defendant  is  aggrieved  by  pro- 
•ceedings  commenced  against  him  in  the  High  Court  of  Justice  or  before 
the  Court  of  Appeal,  he  is  at  liberty  to  apply  to  the  said  courts  by  motion 
in  a  summary  way  for  a  stay  of  proceedings,  either  generally  or  so  far  as 
may  be  necessary  for  the  purposes  of  justice,  and  the  court  thereupon 
makes  such  order  as  may  be  just.  (1873  Act,  s.  24,  sub-s.  5.)  The 
application  should  be  made  to  the  division  of  the  High  Court  in  which 
the  action  is  pending. 

Q. — In  what  cases  is  the  court  empowered  by  the  Judicature  Act,  1873, 
to  grant  an  injunction  ? 

A, — ^By  sect.  25,  sub-sect.  8,  an  injunction  may  be  granted  by  an  inter- 
locutory order  of  the  court  in  all  cases  in  which  it  shall  appear  to  be  just 
or  convenient  that  such  order  should  be  made ;  and  any  such  order  may 
be  made  either  unconditionally  or  upon  such  terms  and  conditions  as  the 
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court  sliall  think  just ;  and  if  it  is  asked  either  before,  or  at,  or  after  the 
hearing  of  any  cause  or  matter,  to  prevent  any  threatened  or  apprehended 
waste  or  trespass  such  injunction  may  be  granted  if  the  court  shall  think 
fit,  whether  the  person  against  whom  such  injunction  is  sought  is^  or  is 
not,  in  possession  under  any  claim  of  title  or  otherwise,  or  (if  out  of 
possession)  does  or  does  not  claim  a  right  to  do  the  act  sought  to  be 
restrained  under  any  colour  of  title ;  and  whether  the  estates  claimed  by 
both  or  by  either  of  the  parties  are  legal  or  equitable. 

Q. — ^What  is  a  mandatory  injunction,  and  where  and  under  what 
circumstances  will  such  an  injunction  be  granted  ? 

A. — ^A  mandatory  injunction  is  a  judicial  process,  by  which  a  person  is 
required  to  do  some  act.  Mandatory  injunctions  are  very  rare,  and  will 
only  be  granted  where  the  act  to  be  done  is  of  a  very  simple  and  summary 
character,  such  as  the  removal  of  tiles  improperly  placed  on  the  top  of  a 
chimney  {Hervey  v.  Smith,  1  E.  &  T.  389) ;  or  where  the  injury  to  the 
plaintiff  is  of  a  very  excessive  and  peculiar  character :  (Isenberg  v.  Easi 
India  Company,  3  D.  &  8.  263.) 

Q. — ^In  exercising  its  jurisdiction  by  injunction  does  the  court  merely 
prohibit  mischief,  or  can  it  also  give  compensation  in  respect  of  past 
mischief? 

A, — The  court  may  now  not  only  grant  an  injunction  i^inst  further 
mischief,  but  may,  either  in  addition  to  or  in  substitution  for  such  remedy, 
award  damages  for  the  past  wrong. 

Q. — How  is  an  injunction  obtained? 

A. — A  writ  must  be  issued  with  the  claim  for  the  injunction  indorsed ; 
and,  unless  the  order  is  applied  for  ex  parte,  a  copy  of  the  writ  and  a 
notice  of  the  intended  motion  are  served  on  the  defendant.  These  pro- 
ceedings having  been  taken,  counsel  moves  the  court,  supported  by 
BofiScient  evidence  for  the  order.  If  the  order  is  granted,  it  is  drawn  up, 
passed,  and  entered  in  the  usual  way,  and  personally  served  as  soon  as 
possible :  (Evans,  Gh.  Pr.  434.) 

Q. — Is  the  time  when  the  party  applying  for  an  injunction  first  become 
acquainted  with  the  circumstances  on  which  the  application  is  founded, 
material  or  immaterial  ?  In  either  way  of  answering  the  question,  give 
the  reason. 

A . — Yes  ;  as,  for  example,  where  in  case  of  a  patent  the  patentee  has 
lain  by  and  allowed  the  violation  to  go  on  for  a  long  time  without  objec- 
tion or  seeking  redress.  Because  equity  discountenances  laches,  and  an 
injunction  in  such  a  case  would  not  be  a  fit  mode  of  redress  under  all  the 
consequences  :  (see  St.  Eq.  §§  895,  896,  959  a ;  Bovill  v.  Crate,  L.  Bep. 
1  Eq.  388.) 

Q. — On  an  application  for  an  injunction,  will  the  omission  by  the 
party  making  such  application  to  state  fairly  aU  the  circumstances  within 
his  knowledge  material  to  the  case,  involve  any,  and  if  any  what,  particular 
circumstances  ?  , 

A. — ^If  an  injimction  has  been  obtained  on  a  misstatement  or  conceal- 
ment of  facts,  the  defendant  may  move  to  discharge  the  order :  (Evans,. 
Oh.  Pr.  436  ;  and  see  Morgan  v.  M'Adam,  15  L.  T.  Bep.  N.  S.  348.) 
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Q. — ^May  a  special  injunction  be  obtained  in  any,  and  what  cases,  with- 
out notice  ? 

A, — ^When  the  grieyance  sought  to  be  restrained  is  very  pressing,  the 
injunction  may  be  applied  for  after  the  writ  is  issued  upon  an  affidavit 
verifying  the  plaintiff's  case,  without  either  serving  the  defendant  with  a 
copy  of  the  writ  or  notice  of  motion :  (Evans,  Gh.  Pr.  439.) 

Q. — Sketch  the  foim  of  a  notice  of  motion  for  injunction,  e.g.,  against 
an  obstruction  of  light  and  air,  where  such  notice  is  served  by  special  leave 
with  a  copy  of  the  writ  in  the  action. 

4.— In  the  High  Court  of  Justice,  1881,         A.  No. 

V.O.,  Chancery  Division, 

A.  r.  B. 
Take  notice  that  by  special  leave  this  Honourable  Court  wUl  be  moved 
before  his  Honour,  the  Vice-Chancellor,  on  the  day  of 

next,   by  Mr.  ,   of   counsel    for   the   above-named  plaintiff, 

for  an  injunction  to  restrain  the  above-named  defendant  from  obstructing 
the  said  plaintiff's  light  and  air,  as  indorsed  on  the  writ  served  herewith 
And  take  also  notice  that  by  special  leave  of  the  court  this  notice  is 
served  together  with  the  writ  in  the  action. 

0.  D., 
Solicitor  for  the  said  Plaintiff. 
Dated  this  day  of  ,  1881. 

To  the  above-named  defendant 

(See  Daniell's  Ch.  Forms.) 

Q. — Describe  the  various  steps  necessary  to  obtain  an  injunction  ex  parte, 
and  state  whether  the  defendant  can  be  restrained  by  any  and  what  means, 
before  the  actual  issue  of  the  writ. 

A, — The  writ  must  be  issued  with  the  claim  for  the  injunction 
indorsed,  in  the  usual  way ;  and  as  the  motion  is  made  ex  parte^  the  case 
must  be  verified  by  affidavit.  But  the  defendant  is  not  served  either 
with  a  copy  of  the  writ  or  notice  of  motion.  Counsel  moves  the  court, 
supported  by  the  above  affidavit,  and  production  of  the  writ.  The 
registrar  draws  up  the  order  and  gets  it  entered.  And  as  soon  as  the 
order  is  pronounced  the  plaintiff  may  serve  the  defendant  with  a  written 
notice,  stating  that  the  injunction  has  been  granted,  and  that  the  order 
will  be  served  as  soon  as  ready,  which  will  be  sufficient  to  restrain  the 
defendant :  (Evans,  Ch.  Pr.  434.) 

Q. — If  the  defendant  is  aware  that  an  injunction  is  about  to  be  applied 
for  ex  parte,  and  is  advised  that  it  would  not  be  granted  if  the  motion 
were  opposed,  what  course  should  the  solicitor  adopt  ? 

A, — The  solicitor  should  apply  at  once  for  copies  of  the  affidavits  filed 
by  the  plaintiff,  and  to  these  he  may  either  reply  by  affidavits  contradicting 
them,  or  he  may  content  himself  by  cross-examining  the  plaintiff's 
witnesses  in  the  examiner's  office ;  or  he  may  take  both  courses  concur- 
rently. If  there  is  not  sufficient  time  for  either  of  these  courses,  he  gives 
counsel  a  brief  to  oppose  the  motion,  and  instructs  him  to  appear  and  ask 
for  time  to  answer  the  affidavit :  (lee  Drew.  Ch.  Pr.  74.) 

Q. — ^The  fifth  volume  of  "  Macaulay's  History  of  England  "  is  published 
during  the  long  vacation  after  the  courts  have  risen.      A  bookseller  pub- 
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lislies  a  pirated  edition  ;  the  owner  of  the  copyriglit  seeks  yonr  advice  on 
his  remedy.  State  the  course  which  you  would  advise  him  to  adopt 
so  far  as  the  injury  is  remediable  in  equity;  the  proceeding,  step  by 
step,  for  obtaining  such  remedy,  and  the  time  witlun  which  it  can  be 
obtained. 

A, — I  should  advise  him  to  apply  for  an  ex  parte  injunction,  in  the  mode 
above  pointed  out.  The  motion  must  be  made  to  the  vacation  judge. 
Special  directions  are,  however,  given  each  vacation  as  to  the  mode  of 
appljring  for  injunctions,  the  application  being  generally  made  at  chambers. 
Under  the  most  favourable  circumstances,  two  or  three  days  must  elapse 
before  the  injunction  can  be  obtained  :  (see  Ayck.  Pr.  tit.  "Injunctions," 
9th  edit.)  (a) 

Q. — A.,  in  the  course  of  a  confidential  employment  by  your  client  B., 
is  entrusted  by  the  latter  with  an  important  secret  in  connection  with 
such  employment,  which  he  threatens  to  make  public;  is,  or  is  not,  this 
a  case  in  which  the  court  will  prevent  the  disclosure  threatened  ?  and,  if 
so,  state  the  remedy  which  you  would  advise  B.  to  adopt. 

A, — The  court  will  prevent  the  threatened  disclosure,  on  the  ground  of 
irreparable  mischief.  I  should  therefore  advise  B.  to  issue  a  writ  against 
A.  for  an  injunction :  (St.  Eq.  §  952.) 

Q. — Has  the  court  power  to  grant  an  injunction  restraining  the  com- 
mittee of  a  club  from  expelling  a  member,  and,  if  so,  when  will  it  exercise 
such  power  ? 

A, — It  has  power,  and  will  do  so  in  cases  where  the  committee  is  acting 
unreasonably  or  ultra  vires  :  (see  Labouchere  v.  Earl  of  Whamcliff,  13  Ch. 
Div.  346  ;  Dawkins  v.  Antrobus,  L.  Eep.  17  Ch.  Div.  617.) 

Q. — Has  a  party  by  whom  private  letters  have  been  written  and  sent  to 
another  person  any  property,  absolute  or  qualified,  in  the  letters  so  sent 
as  against  the  person  receiving  them  ?  If  so,  under  what  circumstances, 
to  what  extent,  and  in  what  way  can  he  assert  his  title  to  this  species  of 
property  ? 

A, — ^The  property  which  a  receiver  of  private  letters  has  in  them  is  of 
a  qualified  kind ;  for  the  property  beyond  the  purpose  for  which  the  letter 
was  sent  is  in  the  sender.  The  court  will  therefore  restrain  by  injunction 
the  publication  of  private  letters,  whether  of  a  literary  character  or  other- 
wise, where  the  publication  is  attempted  without  the  consent  of  the  author : 
(Sm.  Man.  sect.  776.) 

Q. — A.  B.,  being  in  partnership  with  0.  D.,  is  about  to  draw  and  nego- 
tiate bills  of  the  firm  for  his  private  purposes ;  what  course  would  you 
advise  0.  D.  to  adopt  for  his  security  ? 

A. — To  apply  to  the  court  for  an  injunction  (in  the  mode  before 
detailed)  to  restrain  A.  B.  from  negotiating  the  bills  :  (St.  Eq.  §  669.) 

Q. — ^Under  what  circumstances  will  the  court  by  injunction  stop  a  sale 
by  fiduciary  vendors  ? 

A. — In  any  case  where  the  sale  would  not  be  authorised  by  the  true 
scope  of  the  trust ;  but  in  the  case  of  a  mortgagee,*  a  sale  by  him  will  not 

(a)  When  the  court  is  sittiogf  the  in  junction  might,  with  expedition,  he  obtained  in 
one  day. 
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be  restrained  merely  becauBe  of  a  low  price  or  on  account  of  the  time  being 
inconvenient :  (see  Snell,  p.  148  ;  Warner  v.  Jacob,  L.  B.  20  Ch.  Diy.  220.) 

Q. — ^A  lessee  of  a  farm  is  under  covenant  not  to  plough  up  meadow 
land  or  to  remove  hay  or  straw  off  the  farm  ;  the  lessee  takes  steps  which 
indicate  the  intention  to  plough  up  meadow,  or  to  remove  hay  or  straw ; 
what  remedy,  if  any,  has  the  lessor  to  prevent  this  ? 

A. — The  remedy  the  lessor  has  is  by  issuing  a  writ  for  an  injunction  to 
restrain  the  lessee  from  so  ploughing,  &c. :  (see  St.  Eq.  §§  721,  959,  b.) 

Q. — How  does  the  owner  of  property  acquire  a  right,  as  against  an 
adjoining  owner,  to  the  enjoyment  of  light  and  air  ?  Under  what  circum- 
stances will  the  court  interfere,  by  injunction,  to  restrain  any  interference 
with  such  right  ? 

A. — He 'acquires  the  right  by  uninterrupted  enjojrment  for  twenty 
years,  unless  the  enjoyment  arose  by  consent  in  writing :  (2  &  3  Will.  4, 
c.  71,  8.  3  ;  Ld.  St.  Leonard's  Handy  Book,  196,  6th  edit.)  When  the 
right  is  indefeasible,  the  court  will  prevent  any  interference  with  such 
light  and  air  which  would  materially  injure  the  plaintiff,  provided  he  has 
not  acquiesced  in  the  obstruction  or  been  guilty  of  laches :  (Jacomb  v. 
Knight,  8  L.  T,  Rep.  N.  S.  621 ;  Johnson  v.  Wyatt,  9  ib,  618 ;  Jackson  v. 
The  Duke  of  Newcastle,  10  ib.  635  ;  L.  Eep.  1  Eq.  242.) 

Q. — ^To  what  rights  as  to  light  is  the  owner  of  a  house  entitled  who  has 
altered  the  ancient  lights:  by  enlarging  or  adding  to  the  number  of 
windows  ? 

A. — So  far  as  the  ancient  lights  remain,  he  retains  his  former  rights, 
and,  if  stopping  the  new  lights  would  interfere  with  the  old,  that  cannot 
be  done:  (Tapling  v.  Jones,  11  H.  of  L.  Gas.  290.) 

Q. — An  adjacent  owner  opens  a  new  window  completely  overlooking  the 
garden  of  B.,  who  considers  the  enjoyment  thereof  to  be  interfered  with  by 
such  window.     Has  B.  any,  and  what,  remedy  ? 

A. — ^B.  has  no  legal  remedy;  the  invasion  of  B.'s  privacy  by  A.  is  no 
wrong.  However,  B.  may  build,  and  so  obstruct  A/s  light :  (Latham  on 
Window  Lights,  126  et  seq.,  324.) 

Q. — ^A.  builds  houses  with  lights  overlooking  gardens  at  the  back 
belonging  to  him,  and  let  with  the  houses,  but  divided  from  them  by  a 
passage.  After  the  houses  have  been  erected  more  than  twenty  years,  A. 
sells  the  garden  land  to  B.  How  near  to  his  boundary,  and  to  what 
height  can  B.  erect  buildings  ? 

A, — ^B.  may  (unless  restrained  by  the  terms  of  his  grant)  erect  any 
buildings  he  pleases  upon  the  land  so  sold  to  him,  however  much  they 
may  interfere  with  the  lights  of  the  vendor's  house:  (see  The  Curriers 
Company  v.  Corbett,  2  Drew  &  Sm.  358 ;  1  Dart.  V.  &  P.  360,  5th  edit.) 

Q. — ^A.  contracts  with  B.,  in  general  terms,  that  he  will  cease  to  carry 
on  a  trade,  but  subsequently  violates  his  contract ;  has  B.  any  remedy  in 
equity  ?     And  give  the  reason  for  your  answer. 

A, — B.  has  no  remedy  ;  because  contracts  in  general  restraint  of  trade 
are  void,  as  they  tend  to  discourage  industry,  enterprise,  and  just  compe- 
tition :  (see  St.  Eq.  §  292.) 
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Q. — ^A  patentee  issues  his  writ  against  one  whom  he  charges  with  an 
infringement  of  his  patent  by  the  manufacture  and  sale  of  articles 
protected  by  the  patent.  What  must  he  prove  to  support  his  case,  and 
to  what  relief  will  he  be  entitled  if  he  succeed  ? 

A, — The  patentee  must  prove  his  right  to  the  patent  in  the  mode  above 
pointed  out,  and  the  breach  of  the  patent.  The  court  will  then  grant  an 
injunction,  and  decree  an  account  of  any  profits  the  wrongdoer  has  made 
by  a  sale  of  the  articles  protected  by  the  patent  :  (see  St.  £q.  ss.  930 
et  seq, ;  Sm.  Man.  s.  771.)     And  damages  may  also  be  awarded. 

Q. — Will  the  court  interfere  to  prevent  the  unauthorised  use  of  trade 
marks,  and  in  what  cases ;  and  what  must  the  plaintiff  prove  in  order  to 
succeed  ?     And  what  relief  will  the  court  give  ? 

A, — The  court  will  interfere  if  a  person  has  already  acquired  a  reputa- 
tion in  trade  by  them — in  fact,  a  property  therein.  The  plaintiff  must 
prove  (1)  that  he  has  an  exclusive  right  to  the  trade  mark  ;  and  (2)  that 
the  defendant  has  knowingly  used  it  so  as  to  prejudice  the  plaintiff's 
custom  and  injure  his  business.  The  court  will  then  grant  an  injunction 
against  the  further  unlawful  use,  and  compel  the  defendant  to  account  for 
all  profits  made  thereby ;  {Edlesten  v.  Edlesten,  7  L.  T.  Eep.  N.  8.  768 ; 
Hall  V.  Burrows,  33  L.  J.  204,  Oh.)     So  damages  may  be  granted. 

Q. — Is  there  any  property  in  a  trade  mark  ?  And  on  what  prindple 
does  the  court  interfere  to  restrain  the  improper  use  of  a  trade  mark  ?  • 

A, — Formerly  there  was  no  property  in  a  trade  mark.  The  principle 
on  which  the  court  interfered  to  restrain  the  improper  use  of  trade  marks 
was  th^t  the  defendant  had  imitated  the  plaintiff's  marks  for  the  purpose 
of  fraudulently  passing  off  his  own  goods  as  the  'plaintiff's.  But  see 
25  &  26  Vict.  c.  88,  and  38  &  89  Vict.  c.  91 ;  also  Burgess  v.  Burgess, 
3  De  Q.  M.  &  Ot.  896.  The  latter  Act  confers  a  property  in  them  after 
registration. 

Q. — ^Will  the  court  grant  an  injunction  to  restrain  a  public  nuisance, 
and  if  so,  at  whose  suit ;  and  is  it  in  all  cases  necessary  that  the  party 
applying  for  the  injunction  has  sustained  some  special  or  particular 
damage  ? 

A. — An  injunction  will  be  granted  in  the  case  of  a  public  nuisance,  and 
the  usual  and  proper  course  is  to  issue  a  writ  in  the  name  of  the  Attorney- 
General,  whose  consent  must  be  obtained  for  that  purpose ;  but  this  is 
not  necessary  if  there  be  a  special  or  individual  grievance  arising  out  of 
a  common  injury  which  affects  a  certain  person  or  certain  individual  more 
than  others,  in  which  case  a  writ  may  be  issued  by  such  person  or  indi- 
viduals :  (Dan.  Pr.  1586,  6th  edit.) 

Q. — ^What  is  waste,  and  what  are  the  acts  which  constitute  waste  ? 

A. — ^Waste  is  the  destruction,  or  material  alteration,  by  a  tenant  for 
life  or  years,  of  any  part  of  the  tenement,  to  the  injury  of  the  person 
entitled  to  the  inheritance.  There  are  two  kinds  of  waste — voluntary 
and  permissive— the  first  by  the  tenant's  voluntary  act,  as  where  he  polls 
down  a  house  ;  the  other  by  his  default,  as  by  suffering  it  to  remain  out 
of  repair :  (see  notes  to  Bowles*  case,  L.  0.  Conv.  90,  2nd  edit.)  It  is 
also  divided  into  legal  and  equitable,  as  stated  infra. 
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Q. — ^What  is  meant  by  "  equitable  waste  ? "  Will  a  tenant  for  life 
without  impeacbment  of  waste,  be  restrained  from  committing  it  ? 

A. — ^Equitable  waste  is  such  injurious  acts  as  were  not  punishable  as 
waste  at  law ;  as  where  a  tenant  for  life  without  impeachment  of  waste 
pulled  down  or  defaced  the  family  mansion,  or  felled  ornamental  timber : 
bat  the  Court  of  Chancery  would  restrain  him  by  injunction :  (see  Sm. 
Man.  410,  10th  edit. ;  Garth  v.  Sir  J.  H.  Cotton,  1  L.  Eq.  559,  2nd 
edit.) 

An  estate  for  life  without  impeachment  of  waste  will  not  confer  upon 
the  tenant  for  life  any  legal  right  to  commit  equitable  waste,  unless  an 
intention  to  that  efPect  expressly  appear  upon  the  instrument  creating 
Buch  estate  :  (1873  Act,  s.  25,  sub-s.  3.) 

Q. — ^State  some  of  the  ordinary  cases  in  which  the  court  will  interfere 
to  prevent  the  committing  of  waste. 

A. — ^The  court  will  restrain,  by  injunction,  the  committal  of  voluntary 
waste ;  as  where  a  tenant  for  life  pulls  down  buildings  or  fells  timber. 
Bnt  the  court  has  no  means  of  interfering  in  case  of  permissive  waste  by 
a  tenant  for  life:  (Sm.  Man.  410,  10th  edit.)  But  an  account  would  be 
granted  where  there  is  an  express  covenant  to  repair :  (Marsh  v.  Wells, 
2  B.  &  S.  87.) 

Q. — ^Will  the  court  interfere  before  the  defendant's  appearance  to  stay 
waste? 

*  A, — ^Yes  ;  but  the  application  for  the  injunction  must  be  supported  by 
affidavit,  verifying  the  case.  And  in  such  cases  leave  will  be  granted 
to  serve  notice  of  motion  for  the  injunction  before  the  writ  is  issued : 
(Evans,  Ch.  Pr.  434.) 

Q. — ^Where  a  tenant  for  life  is  impeachable  for  waste  in  respect  of 
timber,  and  there  is  on  the  settled  land  timber  ripe  and  fit  for  cutting, 
can  such  tenant  for  life  legally  cut  and  sell  the  same ;  if  so,  with  whose 
consent,  and  who  would  be  entitled  to  the  proceeds  of  sale  ?  Give  the 
authority  for  your  answer. 

A. — ^Tes,  on  obtaining  the  consent  of  the  trustees  of  the  settlement  or 
an  order  of  the  court.  Three-fourths  of  the  net  proceeds  must  be  set 
aside  as  capital  money  arising  under  the  Act,  and  the  other  fourth  will 
go  as  rents  and  profits :  (45  &  46  Vict.  c.  38,  s.  35.) 

Q. — ^A.  is  tenant  for  life  without  impeachment  of  waste  ;  on  his  death 
the  remainderman  ascertains  that  he  has,  during  his  life,  cut  down  timber 
— including  ornamental  timber — for  repairs  and  sale,  has  pulled  down  the 
manor  house,  and  allowed  farm  houses  to  fall  into  disrepair,  has  broken 
up  pasture,  and  has  opened  mines  and  quarries.  Has  the  remainderman 
any  and  what  remedy  in  respect  of  any  and  which  of  those  acts  or 
neglects  ?  And  what  action,  if  any,  could  he  have  taken  during  the  life- 
time of  the  tenant  for  life  ? 

A, — ^The  remainderman,  after  the  death  of  the  tenant  for  life,  may 
bring  an  action  for  damages  against  his  representatives  for  his  cutting 
down  the  ornamental  timber,  for  pulling  down  the  manor  house,  for 
breaking  up  the  pasture  land  if  it  is  the  park  (but  not  otherwise).  The 
other  acts  mentioned  a  tenant  for  life  without  impeachment  of  waste  has 
a  right  to  commit.     Daring  the  lifetime  of  the  tenant  for  life  he  could 
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liaye  issued  a  writ  for  an  injunction  and  damages  as  well  in  respect  of  sach 
of  the  acts  as  constituted  equitable  waste. 

Q. — ^Will  the  court  restrain  a  tenant  for  life  without  impeachment  of 
waste  from  cutting  down  any,  and  what  timber;  and,  supposing  such 
tenant  for  life  to  cut  down  such  timber,  and  to  sell  the  same,  to  whom 
will  the  money  produced  by  such  sale  belong  ? 

A, — The  court  will  restrain  him  from  cutting  down  timber  which  is 
planted  and  grown  for  ornament  or  shelter  of  the  property ;  this  being 
termed  equitable  waste.  If  he  should  cut  down  such  timber  and  sell  it, 
the  proceeds  will  belong  to  the  remainderman  or  reversioner.  The  proper 
remedy  is  to  issue  a  writ  for  an  injunction  and  account :  (St.  Eq.  §§  515, 
&c. ;  Garth  v.  Sir  J,  H.  Cotton,  sup.  ;  Seagram  v.  Knight,  L.  Bep.  2  Ch. 
App.  628.) 

Q. — What  is  the  position  of  a  tenant  for  life  as  regards  responsiblity 
for  improper  exercise  of  the  powers  given  to  him  by  the  Settled  Land 
Act,  1882? 

Q. — In  relation  to  the  exercise  of  his  powers  he  is  to  be  deemed  to  be 
in  the  position  and  to  have  the  duties  and  liabilities  of  a  trustee  for  the 
parties  interested  :  (sect.  53.) 

Q. — How  is  an  injunction  put  in  force  ? 

^.— By  serving  a  copy  of  the  order  or  judgment  on  all  the  parties 
enjoined  ;  and  on  breach  thereof,  moving  the  court  that  the  parties  may 
stand  committed :  (Evans,  Oh.  Pr.  436.) 

Q. — ^Describe  the  proceedings  against  a  defendant  in  case  of  breach  of 
an  injunction. 

A. — Serve  the  defendant  with  notice  of  the  intended  motion,  and  then 
move  the  court  that  he  may  stand  committed  for  his  contempt.  If  the 
order  is  granted  it  is  drawn  up,  passed  and  entered,  after  which  it  is 
handed  to  the  messenger  of  the  court,  who  procures  the  Lord  Chancellor's 
warrant,  and  thereupon  the  defendant  will  be  committed  to  prison: 
(Evans,  Oh.  Pr.  437.) 


WEIT  OF  NE  EXEAT  EEGNO. 

Question. — ^In  what  cases,  and  upon  what  grounds,  is  a  writ  of  ne  exeat 
regno  granted  ? 

Afiswer. — ^In  those  cases  in  which  the  plaintiff  is  apprehensive  that  the 
defendant  is  about  to  leave  the  kingdom  for  the  purpose  of  avoiding  the 
plaintiff's  demands.  It  can  only  be  obtained  when  the  plaintiff  has  an 
aquitable  money  demand  actually  due  and  certain  in  nature,  except  in  the 
case  of  an  order  for  alimony,  and  then  only  for  arrears  and  costs  actually 
due,  or  for  a  sum  due  on  an  admitted  balance  of  an  account:  (Evans, 
Oh.  Pr.  106;  Sm.  Man.  sect.  783.) 

The  plaintiff  must  now  show,  as  in  cases  under  sect.  6  of  the  Debtors 
Act,  1869,  that  the  absence  of  the  defendant  will  materially  prejudice 
him  in  the  prosecution'of  his  action  :  (see  Jessell,  M.B.,  in  Driver  v.  Bey&^, 
41  L.  T.  Rep.  N.  S.  393.) 

Q' — ^In  case  of  a  demand  for  which  the  debtor  cannot  be  arrested,  and 


BB0EIY1&B.  50^ 

the  debtor  is  about  to  quit  the  country,  will  equity  interfere  to  prevent 
his  so  doing  ?  And  what  are  the  necessary  proceedings  to  be  taken  for 
that  purpose  ? 

A. — In  such  case  a  writ  of  ne  exeat  regno  must  be  applied  for.  An 
ordinary  writ  must  be  first  issued.  The  application  must  be  made  to  the- 
court  by  counsel,  and  must  be  supported  by  affidavit,  verifying  the 
material  allegations  in  the  case.  When  the  order  is  granted  it  is  drawn 
up,  passed,  and  entered  in  the  usual  way ;  the  writ  is  then  prepared,  and 
forwarded  to  the  undersheriff  of  the  county  into  which  it  issues,  by  whom 
it  is  executed :  (Evans,  Oh.  Pr.  106 ;  and  see  Sichel  v.  Baphael,  4  L.  T. 
Eep.  N.  S.  114.) 

Q. — State  the  origin  of  the  jurisdiction  assumed  by  courts  of  equity  in. 
granting  writs  of  ne  exeat  regno. 

A. — It  was  originally  a  prerogative  writ  applicable  only  to  the  purposes, 
of  state.  It  latterly  became  a  part  of  the  ordinary  process  of  the  court, 
and  might  be  considered  as  a  species  of  equitable  bail :  (Ayck.  Pr.  29 1> 
9th  edit. ;  Sm.  Man.  sect.  781.) 


BEOEIVEB. 

Question, — ^What  are  the  ordinary  cases  in  which  a  receiver  is  appointed  ? 
And  state  any  special  cases. 

Answer. — The  ordinary  cases  are  those  in  which  the  action  (which 
must  be  pending  except  in  the  case  of  idiots  and  lunatics)  arises  out  of 
claims  by  parties  having  equitable  interest  in  the  subject,  as  in  partnership 
transactions,  between  mortgagor  and  mortgagee,  and  the  like :  (St.  Eq. 
§§  829,  830.) 

As  to  special  cases :  a  receiver  was  appointed  of  a  Government  pension,, 
the  trustees  being  out  of  the  jurisdiction :  (Ayck.  Pr.  642,  9th  edit.)  So 
where  there  is  a  manifest  breach  of  trust  by  an  executor  by  wasting  the 
property,  a  receiver  will  be  appointed:  (see  Gold.  Eq.  213,  4th  edit.) 
But  now,  by  the  1873  Act,  s.  25,  sub-s.  8,  a  receiver  may  be  appointed 
by  interlocutory  order  of  the  court  in  all  cases  where  it  appears  just  or 
convenient. 

Q. — ^Will  the  court  appoint  a  receiver  at  the  instance  of  annuitants  or 
equitable  creditors  when  the  property  is  legal  and  judgment  creditors  have 
taken  possession  by  writs  of  elegit  ?  What  is  the  nature  of  the  receiver's 
office  and  duty  ? 

A. — The  court  formerly  would  not,  although  under  the  new  practice 
it  might,  appoint  a  receiver  where  the  annuitant  has  a  right  of  entry  or 
distress,  but  the  court  would  always  appoint  a  receiver  in  favour  of  the 
equitable  creditors,  not  disturbing  the  rights  of  any  of  the  judgment 
creditors  in  possession :  (see  Dan.  Gh.  Pr.  1672,  6th  e^t.,  note  s,) 

The  receiver  is  an  officer  of  the  court,  and  his  duties  are  to  receive  the 
rents,  issues,  and  other  profits  of  land  or  other  things  in  question  in  an 
action,  to  pass  his  accounts,  and  pay  in  the  balances  at  the  times  appointed : 
(Sm.  Man.  sect.  787  et  seq,) 

Q.— Will  the  court  appoint  a  receiver   at  the  instance  of  a  second 
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mortgagee  when  tlie  first  mortgagee  is  not  in  poBseasion  ?  Will  it  do  so 
when  the  first  mortgagee  is  in  possession  ?  Explain  the  reason  for  the 
difference  if  there  is  any. 

A. — ^The  court  will  grant  a  receiver  at  the  instance  of  a  second  incnm- 
brancer  in  all  cases  in  which  the  first  incumbrancer  is  not  in  possession, 
bat  will  Hot  do  so,  unless  under  very  particular  circumstances,  when  he  ia 
in  possession.  The  reason  for  the  distinction  is  that  the  first  mortgagee 
has  the  legal  right  to  possession,  and  to  collect  the  rents,  &c,  if  he  thinks 
proper:  (see  Dan.  Gh.  Pr.  1666,  6th  edit.) 

Q. — ^Is  any,  and  what,  security  required  from  a  receiver  in  an  action  f 
A. — Yes,  unless  otherwise  ordered,  the  person  so  to  be  appointed  is 
first  to  give  security,  to  be  allowed  by  the  judge  to  whose  court  the 
action  is  attached  (usually  double  the  amount  of  the  property  or  income), 
and  to  be  taken  before  a  person  authorised  to  administer  oaths,  duly  to 
account  for  what  he  shall  receive,  kc, :  (Evans,  Gh.  Pr.  750.) 

Q. — Give  instances  of  persons  who,  in  an  action  praying  for  a  receiver, 
are  disqualified  from  being  appointed  such  receiver. 

A. — ^A  peer  cannot  be  appointed  a  receiver;  neither  can  the  solicitor  or 
a  party  in  the  action  be  appointed  as  a  rule :  (Evans,  Gh.  Pr.  750.) 

Q. — ^Is  bankruptcy ^a  disqualification  for  acting  as  a  receiver,  trustee,  or 
executor  ? 

A, — Bankruptcy  is  in  general  a  disqualification  for  a  receiver,  and  also 
for  a  trustee  whenever,  from  the  nature  of  the  trust,  he  will  have  con- 
siderable sums  under  his  control :  {Re  Barker^  1  Gh.  D.  43.) 

An  executor,  though  bankrupt,  cannot  be  removed:  (see  1  WilL  on 
Exors.  644,  6th  edit.) 

Q. — On  an  original  application  for  the  appointment  of  a  receiver,  to 
whom  should  the  application  be  made,  and  is  there,  or  not,  any  difference 
in  the  practice  when  it  is  sought  to  supply  a  vacancy  in  the  office  ? 

A, — The  original  application  for  the  appointment  of  a  receiver  is  made 
to  the  court,  but  where  it  is  merely  to  supply  the  place  of  a  receiver 
already  appointed,  whose  office  has  become  vacant,  it  may  be  made  at 
chambers,  and  the  same  where  the  application  is  made  by  consent :  (Evans, 
Gh.  Pr.  748 ;  Booth  v.  Colton,  18  L.  T.  Eep.  N.  S.  384.) 

Q. — ^What  are  the  powers  of  a  receiver  ?  Gan  he  distrain  for  rent  in 
arrear,  cut  timber,  give  notice  to  quit,  or  let  the  estate  without  the 
authority  of  the  court  ? 

A. — His  powers  are  very  limited :  he  must  apply  from  time  to  time  to 
the  court  for  authority  to  do  such  acts  as  may  be  beneficial  to  the  estate. 
He  may,  without  leave,  distrain  for  rent  within  the  year.  If  more  be  dae, 
an  order  is  necessary.  He  cannot,  without  order,  cut  timber.  If  he  has 
a  general  authority  to  let  lands  from  year  to  year,  he  may  give  notice  to 
quit.  He  may,  with  the  approbation  of  the  judge,  let  the  estate  by  parol 
from  year  to  year  to  several  tenants  without  order.  Letting  for  longer 
periods  must  be  with  the  sanction  and  order  of  the  judge  at  chambers : 
(Sm.  Pr.  1032,  1033,  &c.,  7th  edit. ;  Wood,  L,  &  T.  51,  306,  393,  10th 
edit.) 

Q. — ^If  a  receiver  appointed  by  the  court  finds  himself  in  ciroamstances 
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of  diflSculty  in  regard  to  the  management  of  the  property,  how  should  he 
proceed  to  obtain  the  direction  of  the  coart  ? 

A. — ^This  may  be  done  in  certain  cases  by  summons  at  chambers,  as  for 
liberty  to  let  the  estate,  &c. ;  in  other  cases  the  application  is  made  to  the 
"Court  on  motion  :  (Sm.  Pr.  1033,  &c.,  7th  edit.) 

Q. — Can  a  receiver  bid  at  a  sale  by  auction  made  under  a  judgment  of 
the  court  ? 

A. — ^No ;  the  court  refuses  to  give  liberty  to  receivers  to  bid  at  the  sale : 
(Ayck.  Pr.  519,  9th  edit.) 

Q. — ^If  previously  to  a  judgment  a  receiver  is  appointed,  and  the  judg- 
ment does  not  in  any  way  notice  the  appointment,  does  the  omission 
affect  the  continuance  of  the  receiver  ? 

A. — It  has  been  considered  that  unless  the  receiver  is  continued  by  the 
judgment,  his  powers  will  cease,  but  this  appears  not  to  be  the  case  : 
(Dan.  Oh.  Pr.  1715,  6th  edit.) 

Q. — ^Is  a  receiver  liable  under  any,  and  what,  circumstances,  for  moneys 
belonging  to  the  estate  deposited  by  him  with  a  banker,  who  afterwards 
faUs  ?  (a) 

A. — He  is  liable  for  any  loss  occasioned  by  the  failure  of  a  banker  with 
whom  he  deposits  moneys  for  security,  if  the  deposits  be  made  in  such 
a  way  that  he  parts  with  the  absolute  control  over  the  fund,  or  if  it  is 
mixed  up  with  his  own  money  in  the  banker's  hands  :  (Dan.  Oh.  Pr.  1702, 
6th  edit.) 
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Question, — ^What  protection  does  the  court  give  to  infants  having  pro- 
perty within  the  jurisdiction  ?  and  in  what  cases  will  it  deprive  a  father 
of  the  custody  of  his  children,  being  minors  ? 

Answer, — The  court  wiU  appoint  a  suitable  guardian  to  an  infant  where 
there  is  no  other  who  will  or  can  act,  at  least  where  the  infant  has  pro- 
perty. It  will  also  deprive  the  parent  of  the  custody  of  his  children  on 
proof  of  gross  ill-treatment  or  that  the  parent  is  living  in  gross  immorality, 
or  otherwise  acts  in  a  manner  injurious  to  the  morals  or  interest  of  lus 
children.  The  court  will  also  prevent  the  estate  of  the  infant  from  being 
wasted  :  (see  Sm.  Man.  sect.  794,  &c.  (c) 

Q. — Construe  and  explain  what  is  meant  by  sui  juris. 

A. — ^This  term  in  English  law  means  "of  full  legal  capacity"  (strictly 
construed  "  of  his  own  power "),  and  is  used  in  contradistinction  to 
persons  under  the  various  disabilities  of  infancy,  coverture,  lunacy,  &c.  In 
Homan  law  it  was  opposed  to  the  phrase  alient  juris,  meaning  persons  out 

(d)  Also  asked  thus :  If  a  receiver  appointed  by  the  court  finds  it  necessary  to  pay 
money  into  a  bank  for  safe  custody,  what  precaution  ought  he  to  take  to  avoid  being 
made  liable  in  case  of  the  failure  of  the  bank  ? 

(6)  The  wardship  of  infants  and  the  care  of  infants*  estates  are  assigned  to  the 
Chancery  Division  by  the  1873  Act,  s.  34,  sub-s.  3. 

(c)  In  questions  relating  to  the  custody  and  education  of  infants,  the  rules  of 
equity  are  to  prevail :  (1878  Act,  s.  25,  sub-s.  10.) 
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of  the  "pote/ftas  "  of  a  father  or  master  as  opposed  to  persons  sal^ect  to 
snch  potestas :  (Brown's  Law  Dictionan%  2nd  edit.,  515.) 

Q. — ^What  is  the  course  of  proceeding  if,  apon  default  made  by  a 
defendant  in  not  appearing  to  a  writ  it  appears  to  the  court  the  defendant 
is  an  infant  ? 

A. — ^In  such  case  the  court  may,  upon  the  plain tififs  application,  order 
that  some  proper  person  be  assigned  guardian  of  such  infant  defendant, 
by  whom  he  may  appear  and  defend  the  action.  It  must  be  shown 
that  a  copy  of  the  writ  was  duly  served,  and  that  notice  of  such  applica- 
tion was  after  the  expiration  of  the  time  allowed  for  appearing,  and  at 
least  six  clear  days  before  the  hearing  of  the  application,  served  upon  or 
left  at  the  dwelling-house  of  the  person  under  whose  care  such  defendant 
was  at  the  time  of  serving  the  writ,  and  if  the  defendant  is  not  residing 
with  his  father  or  guardian,  also  upon  the  father  or  guardian  of  the 
infant,  unless  the  last-mentioned  service  be  dispensed  with  by  the  court : 
(Ord.  Xm.) 

Q. — ^What  notice  is  necessary  before  moving  to  assign  a  guardian  to  an 
infant  defendant  ? 

A. — See  preceding  answer. 

Q. — Can  a  father  or  mother  appoint  a  guardian  to  their  children  ? 

A. — The  12  Car.  2,  c.  24,  gives  the  father  power  to  dispose  of,  by 
testamentary  disposition,  (a)  the  guardianship  of  the  children,  which  may 
extend,  if  males,  to  the  age  of  twenty-one  years ;  if  females,  to  that  age  or 
marriage,  whichever  may  jGirst  happen.  A  mother  cannot  appoint  a 
testamentary  guardian,  although  she  may  be  appointed  guardian :  (Qold. 
Eq.  151,  4th  edit.) 

Q. — ^In  the  absence  of  a  guardian  so  appointed,  what  is  the  summary 
coarse  of  proceeding  after  the  father's  death  for  the  appointment  of  a 
guardian,  and  procuring  an  allowance  for  the  infant's  maintenance  ? 

A» — The  orders  for  the  appointment  of  a  guardian  (not  being  ctd  litem) 
and  for  maintenance  are  obtained  on  summons  at  chambers.  Evidence 
must  be  produced  to  show :  1.  The  age  of  the  infant.  2.  The  nature  and 
amount  of  his  fortune  and  income.  3.  What  relations  he  has:  (see 
Ord.  LV.,  r.  25.)  4.  That  the  proposed  guardian  is  a  fit  and  proper 
person,  that  he  is  willing  to  act,  and  has  no  interests  opposed  to  those  of 
the  infant. 

Q. — ^Oan  an  infant  appoint  a  testamentary  guardian  to  his  children,  and 
if  so,  by  what  document  can  it  be  done  ? 

A, — ^An  infant  not  being  able  to  make  a  will  (1  Vict.  c.  26,  a.  7)  can- 
not appoint  a  testamentary  guardian  to  his  children.  He  can,  however, 
appoint  one  by  deed :  (12  Gar.  2,  c.  24.) 

Q. — State  some  cases  in  which  the  Court  of  Chancery  was  accustomed 
to  commit  the  custody  of  infants  to  persons  to  act  as  guardians  daring 
their  father's  life. 

A. — ^Wherever  the  father's  conduct  was  such  that  it  was  considered 

(a)  The  statnte  says  ''  by  deed  or  will,"  but  this  has  been  held  to  mean  a  teatames- 
tary  instrament  in  the  form  of  a  deed  or  will :  (see  Chit  Stats,  by  Welsby  and  Bevan, 
571,  n.  d.,  2Dd  edit) 
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detrimental  to  the  best  interest  of  the  infants  to  remain  in  his  care: 
(see  the  cases  of  Shelley y  Jac.  266  n. ;  Wellesley,  2  Bligh  N.  S.,  and 
Besant,  48  L.  J.,  N.  S.  497  ;  and  see  Haynes'  Outlines,  135,  4th  edit.) 

Q. — ^Where  it  is  not  shown  that  the  father  is  unfit  to  remain  the  cus- 
todian of  a  child,  or  that  his  so  remaining  would  be  an  injury  to  the  child, 
can  the  court  order  such  child  to  be  taken  from  him  and  delivered  to  the 
mother  ?     Qive  a  reason  for  your  answer. 

A. — ^Yes ;  as  by  Talfourd's  Act  (2  &  3  Vici  c.  54),  amended  by  36 
Vict.  c.  12,  the  court  may  order  that  the  mother  have  custody  of  her 
children  up  to  the  age  of  sixteen  years,  subject  to  any  regulations  the 
court  thinks  fit  to  impose.  What  was  formerly  the  common  law  right  of 
the  father  is  now  subject  to  the  discretionary  power  of  the  judge: 
(see  observations  of  Master  of  the  Bolls,  in  Be  Taylor,  46  L.  J.  399,  Gh.) 

Q. — ^In  what  cases  would  the  Court  of  Chancery  have  permitted  the 
mother  of  children  in  the  father's  sole  custody  to  have  access  to  them  ? 
And  in  what  cases  to  have  the  children  delivered  to  her  custody  ? 

A, — ^The  mother  would  be  permitted  to  have  access  in  all  cases  where 
she  was  not  living  in  open  crime ;  children  under  sixteen  may  now  be 
committed  to  her  custody  wherever  the  court  thinks  it  would  be  for  their 
interest,  or  in  case  of  an  atheistical  father :  (see  SheUey  v.  WesJcwake, 
Jac.  266,  n.,  and  Wellesley  v.  Duke  of  Beaufort,  2  BusseU  ;  and  36  Vict. 
c.  12 ;  Haynes,  136,  4th  edit.) 

Q. — ^Would  a  stipulation  in  a  deed  of  separation  that  the  wife  should 
have  the  custody-  of  the  children  be  valid  ?  Give  the  authority  for  your 
answer. 

A. — ^Yes ;  but  the  court  would  not  be  bound  to  enforce  it,  unless  of 
opinion  that  it  is  for  the  benefit  of  the  infant :  (36  Vict.  o.  12,  s.  2  ;  and 
Bee  Be  Besant,  48  L.  J.  501,  Oh.) 

Q. — ^How  is  an  infant  made  a  ward  of  court,  and  what  is  the  effect  of 
it  as  regards  his  person  and  property  ? 

A, — ^He  may  be  made  a  ward  of  court  either  by  writ,  or  summons  at 
chambers  on  the  above-stated  evidence.  After  this,  any  act  affecting  his 
person  or  property  must  be  done  under  the  express  or  implied  direction  of 
the  court,  otherwise  the  act  will  be  treated  as  a  violation  of  the  authority 
of  the  court,  and  the  offending  party  will  be  arrested  for  contempt,  and 
punished  by  attachment :  (see  Sm.  Man.  sects.  801,  802.) 

Q. — What  constitutes  an  infant  a  ward  of  court,  and  what  are  some  of 
the  advantages  of  placing  an  infant  in  that  position  ? 

A, — ^Properly  speaking  a  ward  of  court  is  a  person  who  is  xmder  a 
guardian  appointed  by  the  court ;  but  whenever  an  act  is  instituted  in 
the  court  relating  to  the  person  or  property  of  an  infant,  he  is  treated  as 
a  ward  of  court.  The  court  will  appoint  a  suitable  guardian  to  an  infant 
made  a  ward  of  court,  where  there  is  no  other  who  will  or  can  act,  at 
least  where  the  infant  has  property.  It  will  also  remove  a  guardian  on 
good  cause  being  shown,  and  will  also  deprive  the  parent  of  the  custody 
of  his  children  on  proof  of  gross  ill-treatment,  or  that  the  parent  is  living 
in  gross  immorality,  or  otherwise  acts  in  a  manner  injurious  to  the  morals 
or  interests  of  his  children.      The  court  will  also  order  them  suitable 

L  L 
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maintenance,  and  will  arrest  for  contempt  and  punish  by  attaclmient  as  a 
violation  of  its  authority  any  person  who  shall  do  any  act  affecting  the 
person  or  property  of  the  infant :  (Sm.  Man.  sect.  801.) 

Q. — ^Oan  a  valid  settlement  of  the  real  and  personal  estates  of  infants 
be  made  upon  their  marriage  ?     And,  if  so,  how  ? 

A, — ^Infants  may,  with  the  approbation  of  the  court,  obtained  on 
petition  in  a  summary  way  (a),  make  valid  and  binding  settlements, 
or  contracts  for  settlements,  of  their  real  or  personal  estates  on  their 
marriage.  But  this  Act  does  not  extend  to  male  infants  xmder  twenty,  or 
to  female  infants  under  seventeen  years  of  age :  (see  18  &  19  Vict.  c.  48, 
et  ante,  p.  349.) 

Q. — A.  desires  to  marry  a  female  ward  of  court ;  what  steps  must  be 
taken  to  obtain  the  sanction  of  the  court,  and  on  what  terms  will  it  be 
granted  ? 

A, — To  obtain  the  sanction  of  the  court  a  petition  must  be  prepared, 
presented,  and,  if  necessary,  served.  On  the  hearing  of  the  petition  the 
matter  will  be  referred  to  chambers  for  the  judge's  chief  clerk  to  inquire 
whether  the  match  is  suitable,  and  what  settlement  should  be  made. 
These  inquiries  having  been  completed,  and  the  settlement  approved  by 
the  conveyancing  counsel  to  the  court,  the  chief  clerk  makes  his  certificate 
(which  is  approved  and  filed),  and  the  court  upon  this  certificate- gives  its 
sanction  to  the  marriage  upon  the  terms  that  the  intended  husband  makes 
the  settlement  required  by  the  court :  (Evans,  Oh.  Fr.  423.) 

Q. — ^What  are  the  usual  trusts  of  a  settlement  of  the  property  of  a  ward 
of  court  on  her  marriage  vrith  a  gentleman  who  brings  little  or  no  pro- 
perty into  the  settlement  ? 

A. — They  would  usually  be  these :  To  trustees  to  the  separate  use  of 
the  wife  for  her  life  without  power  of  anticipation ;  then  to  the  husband 
for  his  life  or  until  bankruptcy,  &c.,  followed  by  a  power  to  appoint  to 
the  children  of  the  marriage,  and  a  special  provision  for  the  children 
in  default  of  appointment.  The  ultimate  trusts  for  the  wife's  heir  or 
next  of  kin  according  to  the  nature  of  the  property :  (see  more  fully  ante, 
tit.  "  Settlements.") 

Q. — In  what  manner  are  the  trusts  of  a  marriage  settlement  to  be  per- 
formed when  the  deed  has  been  lost  or  destroyed  ? 

A. — Secondary  evidence  in  the  shape  of  a  copy,  proved  to  be  correct,  will 
be  admitted  as  evidence  of  the  original  settlement  (see  Drew.  Oh.  Pr.  113), 
and  the  trusts  may  be  performed  from  such  copy ;  for  where  the  contents 
of  a  lost  or  destroyed  instrument  are  proved,  the  party  will  receive  the 
same  benefit  as  if  the  instrument  were  produced,  and,  if  necessary,  the  court 
will  compel  a  discovery :  (see  St.  E.  §§  83,  84,  254.) 

Q. — ^Upon  the  marriage  of  an  infant  minor,  without  the  consent  of  the 
court,  what  is  the  consequence  to  persons  concerned  in,  assisting,  or 
procuring  such  marriage ;  and  what  course  does  the  court  usually  adopt 
towards  them  ? 

(a)  All  oauaes  or  matters  under  any  Act  of  Parliament  by  which  ezcloBive  jorift- 
diotion  was  gi^en  to  the  Oonrt  of  Chancery,  or  any  jadge  thereof  (except  appeals 
from  the  County  Oonrt8>|  are  assigned  to  the  Chancery  Division :  (1878  Aot|  s.  S4, 
snb-s.  2.) 
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A, — ^The  husband  and  all  others  concerned  in  aiding  and  abetting  the 
act  are  guilty  of  a  contempt  of  court,  even  though  ignorant  that  the 
infant  was  a  ward  of  court ;  and  may  be  punished  by  attachment :  (Etfre 
y.  Countess  of  Shaftesbury,  2  L.  0.  £q.  528,  2nd  edit. ;  Sm.  Man.  sect. 
811.) 

Q. — ^If  an  infant  son  during  his  father's  lifetime  becomes  entitled  to 
property,  will  the  court  direct  the  income,  or  any  part  of  it,  to  be  applied 
for  the  maintenance  and  education  of  the  infant,  and  by  what  will  the 
court  be  guided  ;  and  is  it  necessary  to  institute  an  action  for  the  purpose 
of  obtaining  its  decision  ?  Would  the  same  rule  apply  if  the  infant  had 
no  parent  living  or  only  a  mother ;  and,  if  not,  why  not  ? 

A. — If  the  infant  has  a  father  living  capable  of  maintaining  him 
according  to  his  expectations,  the  court  will  not  ma^e  an  order  for  an 
allowance  to  the  infant.  If  the  infant  has  no  father,  or  no  father  able 
to  maintain  him  according  to  his  expectations,  then,  without  reference 
to  the  44  &  45  Vict.  c.  41,  s.  43,  the  court  will  make  an  order  for  an 
allowance  for  maintenance,  and  thiS|  irrespectively  of  any  property  the 
mother  may  have  for  her  sepeante  use  or  otherwise :  (and  see  33  &  34 
Vict.  c.  93,  s.  14.)  The  order  for  maintenance  is  obtained  without  an 
action  by  summons  at  chambers,  showing  the  infant's  age,  property, 
relations,  &c. :  (see  Dan.  Pr.  1122-1128,  6th  edit.;  8m.  Mail.  sect. 
801,  &c.) 

Q. — ^When  may  trustees  apply  the  income  of  their  infant  cestuis  que 
trust  property  for  the  maintenance  of  such  infants  in  the  absence  of  any 
express  trust  ? 

A, — ^By  the  44  ^  45  Vict.  c.  41,  trustees  holding  property,  whether 
absolutely  or  contingently,  for  infants  may,  in  their  discretion,  pay  the 
whole  or  part  of  the  income  of  such  property  to  the  infant's  parent  or 
guardian  (if  any)  or  otherwise  apply  it  for  the  maintenance,  education,  or 
benefit  of  the  infant,  whether  there- be  any  other  fund  applicable  for  this 
purpose,  or  any  other  person  bound  to  provide  for  such  maintenance  or 
education  or  not,  unless  a  contrary  intention  is  expressed  in  the  instru- 
ment under  which  the  interest  of  the  infant  arises  :  (sect.  43.) 

Q. — ^When  a  railway  company  purchases  land  from  the  vendor  under 
disability,  how  is  the  purchase  money  disposed  of  when  under,  and  when 
iibove  the  limit  of  200/.  ? 

A. — ^When  the  sum  to  be  paid  exceeds  200/.  it  must  be  paid  into  the 
bank  in  the  name  and  with  the  privity  of  the  Accountant  (now  Paymaster) 
General  of  the  court  in  England,  if  the  same  relate  to  lands  in  England 
or  Wales,  or  the  Accountant-Qeneral  of  the  Oourt  of  Exchequer  in  Ireland 
if  the  same  relate  to  lands  in  Ireland,  ex  parte  the  promoters  of  the 
undertaking  in  the  matter  of  the  special  account.  If  the  sum  shall  not 
amount  to  the  sum  of  200/.,  and  shall  exceed  20/.,  the  same  may  be  either 
paid  into  the  bank  or  paid  to  two  trustees  to  be  nominated  by  the 
guardians,  husbands,  committees,  or  trustees  of  the  parties  entitled  to  the 
rents  and  profits  of  the  land.  If  the  sum  is  under  20/.,  then  it  may  be 
paid  direct  to  the  said  guardians,  husbands,  committees,  or  trustees  of  the 
parties  entitled  for  their  use :  (see  8  Vict.  c.  18,  s.  69,  71,  72.) 

Q.««.What  are  the  investments  prescribed  by  the  Lands  Glauses  Oon- 
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solidation  Act  for  the  porcliase  money  of   tlie  land  of  a  party  imder 
disability,  and  how  is  it  dealt  with  in  the  meantime  ? 

A» — The  money  is  to  be  paid  into  the  Bank  of  England,  and  nntil  it 
can  be  applied  as  stated  infra,  it  may  be  invested  in  the  Three  per  Gent. 
Consols,  Reduced  Annuities,  or  Government  or  real  securities.  It,  ulti- 
mately, may  be  applied  (1)  in  redemption  of  land  tax ;  or  (2)  in  paying 
off  incumbrances  on  lands  settled  to  the  like  uses  as  the  lands  sold ;  or 
(3)  in  the  purchase  of  other  lands  to  be  settled  to  the  same  uses  as  the 
lands  sold  ;  or  (4)  if  paid  in  under  this  Act  as  the  court  shall  direct ;  or 
(5)  in  pajonent  to  the  person  becoming  absolutely  entitled :  (8  Vict.  c.  18, 
8S.  69,  70.) 

Q. — ^What  rule  does  equity  observe  regarding  the  enforcement  of 
contracts  entered  into  by  infants  or  married  women  ? 

A, — ^The  court  will  not  enforce  their  contracts  either  for  or  against 
them  by  specific  performance,  for  the  remedy  must  be  mutual :  (see  Gold. 
Eq.  180,  4th  edit. ;  St.  Eq.  §  787.)  But  a  married  woman  is  now  liable 
to  the  extent  of  her  separate  estate :  (45  &  46  Vict.  c.  75,  s.  1.) 

Q. — How  does  an  infant  sue,  and  is  there  any  difference  in  the  mode 
of  suing  when  the  infant  has  or  has  not  a  testament-ary  or  other 
guardian? 

A. — He  does  so  by  next  friend  (Ord.  XVL,  r.  16),  whether  he  has  a 
guardian  appointed  by  the  court  or  a  testamentary  guardian.  The 
guardian  would  usually  be  such  next  friend ;  but  any  one,  even  a  mere 
stranger,  may  be  named,  and  the  action  be  carried  on  without  the 
knowledge  of  those  who  have  the  care  of  the  infant.  However,  the 
next  friend  must  first  sign  a  written  authority  to  the  solicitor  to  be  filed 
with  the  copy  writ :  (Dan.  Pract.  104,  6th  edit.) 

Q. — Can  or  cannot  a  writ  be  issued  on  behalf  of  an  infant  without  his 
consent  ?  And  if  so,  what  course  may  the  court  adopt  to  see  whether  it 
be  for  his  benefit ;  and  if  not,  what  course  will  the  court  adopt  ? 

A. — ^Anyone  may  issue  a  writ  on  behalf  of  an  infant  without  his 
Consent  (^t.  PI.  28 ;  Dan.  Oh.  Pr.  108) ;  but  the  court  has  the  power  to 
direct  an  inquiry  at  chambers  to  see  whether  the  action  be  for  the  infant's 
benefit,  and  will  stay  or  dismiss  proceedings  which  appear  to  be  detrimental 
to  his  interest :  (see  Clayton  v.  Clarke,  2  L.  T.  Eep.  N.  S.  302  ;  id.  3  L.  T, 
Bep.  N.  8.  723,  725 ;  Tovmsey  v  Groves,  1  ih.  11^, 

Q. — ^Describe  shortly  the  nature  of  the  office,  duties,  and  responsibilities 
of  the  next  friend  to  an  infant  in  an  action. 

A, — The  next  friend,  who  is  usually  the  nearest  relation,  of  the  infant 
is  chosen  to  conduct  the  action  on  the  infant's  behalf,  as  he  cannot  da 
80  in  his  own  right.  The  next  friend  must  first  sign  a  written  authority 
to  the  solicitor  for  that  purpose  to  be  filed  with  the  copy  writ,  and  is 
responsible  for  the  conduct  of  the  action  and  for  costs :  (Evans,  Ch.  Pr. 
574.) 

Q. — ^How  is  a  writ  of  summons  served  on  an  infant  defendant,  and  how 
should  the  plaintiff  proceed  in  default  of  appearance  ? 

A, — ^When  an  infant  is  a  defendant  to  the  action,  service  on  his  or  her 
father  or  guardian,  or,  if  none,  then  upon  the  person  with  whom  the 
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infant  resides,  or  nnder  whose  care  he  or  she  is,  shall,  unless  the  court  or 
judge  otherwise  orders,  be  deemed  good  service  on  the  infant ;  provided 
that  the  court  or  judge  may  order  that  service  made  or  to  be  made  on  the 
infant  shall  be  deemed  good  service :  (Ord.  IX.,  r.  4.)  Where  no 
appearance  has  been  entered  to  a  writ  of  summons  for  a  defendant  who 
is  an  infant,  the  plaintiff  may  apply  to  the  court  or  a  judge  for  an  order 
that  some  proper  person  be  assigned  guardian  of  such  defendant,  by  whom 
he  may  appear  and  defend  the  action.  But  no  such  order  shall  be  made 
unless  it  appears,  on  the  hearing  of  such  application,  that  the  writ  of 
summons  was  duly  served,  and  that  notice  of  such  application  was,  after 
the  expiration  of  the  time  allowed  for  appearance,  and  at  least  six  clear 
days  before  the  day  in  such  notice  named  for  hearing  the  application 
served  upon  or  left  at  the  dwelling-house  of  the  person  with  whom  or 
under  whose  care  such  defendant  was  at  the  time  of  serving  such  writ  of 
summons,  and  also  (in  the  case  of  such  defendant  being  an  infant  not 
residing  with  or  under  the  care  of  his  father  or  guardian)  served  upon  or 
left  at  the  dwelling-house  of  his  father  or  guardian,  if  any,  of  such  infant, 
unless  the  court  or  judge,  at  the  time  of  hearing  such  application,  shall 
dispense  with  such  last-mentioned  service :  (Ord.  XTTT.  r.  1.) 

Q. — How  does  an  infant  defend  an  action? 

A, — If  a  writ  be  issued  against  an  infant,  he  cannot  defend  the  action 
until  a  guardian  ad  litem  has  been  appointed  him:  (Ord.  XVI.,  r.  16.) 
No  order  for  the  appointment  of  such  guardian  is  necessary,  but  the 
solicitor  applying  to  enter  the  appearance  must  make  and  file  an  affidavit 
in  the  form  given  in  the  Appendix  A.,  Pt.  IL  of  the  Bules :  {ib,  r.  18.) 

Q. — Oan  admissions  be  made  on  behalf  of  an  infant  who  is  a  party  to 
an  action  ? 

A, — ^No ;  a  plaintiff  is  bound  to  prove  his  whole  case  against  an 
infant :  (Ord.  XIX.,  r.  17 ;  Evans,  Oh.  Pr.  419.) 

Q. — ^How  do  you  proceed  when  infants  are  to  be  served  with  notice  of 
a  judgment  ? 

A, — ^The  notice  is  to  be  served  in  the  same  manner  as  the  writ  of 
summons  in  an  action  :  (Ord.  XVI.,  r.  44 ;  Evans,  Oh.  Pr.  478.) 

Q. — State  how  you  would  proceed  to  obtain  liberty  to  attend  the  pro- 
ceedings in  an  administration  action  on  behalf  of  an  infant  who  has  been 
served  with  notice  of  the  judgment. 

A. — ^It  is  sufficient  to  have  an  appearance  entered  by  his  guardian 
ad  litem:  (Ord.  XVI.,  r.  41.) 

Q. — ^Is  the  judgment  of  the  court  binding  in  any,  and  if  any  in  what, 
cases  on  a  party  to  the  cause,  who  is  a  minor  ? 

A. — ^Yes.  If  a  plaintiff,  he  is  equally  bound  as  a  person  of  full  age  ; 
but  if  defendant,  he  has  a  day  given  to  show  cause  against  the  judgment, 
usually  limited  to  six  months  c^ter  he  has  attained  the  age  of  twenty-one 
years  {Oregory  v.  Molesworth,  3  Atk.  625);  as  in  a  foreclosure  action 
against  an  infant ;  but  if  the  court  has  decreed  a  sale,  that  binds  even  an 
infant  defendant :  (Evans,  Oh.  Pr.  485.) 

Q. — How  must  a  plaintiff  proceed  to  make  a  judgment  binding  upon  an 
infant? 
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^.«— Upon  the  infant  coming  of  age  he  should  be  seired  with  a  snbpoBna 
to  show  canse ;  and  on  the  return  of  the  subpoena,  and  the  six  montha 
haring  elapsed,  the  plaintiff  moTes,  upon  an  affidavit  of  service,  and  a 
certificate  of  baptism,  and  the  registrar's  certificate  of  no  cause  shown, 
to  make  the  judgment  absolute  (Evans,  Oh.  Pr.  485) ;  which  is  granted 
accordingly. 

Q. — Who  is  liable  for  the  costs  incurred  by  an  infant  plaintiff  ? 

A. — ^His  prochein  ami  or  next  friend ;  but  if  the  infant  continues  the 
action  after  he  is  twenty-one,  he  makes  himself  liable  for  the  whole  costs  : 
(Gold.  Eq.  387,  4th  edit. ;  Sm.  Pr.  80,  5th  edit.) 

Q. — Oan  the  prochein  ami  of  an  infant  sue  in  formd  pauperis,  or  can 
any  objection  be  sustained  to  such  prochein  ami  on  the  ground  of  his 
poverty? 

A. — ^An  infant's  next  friend  may  so  sue,  and  objections  to  his  next  friend 
cannot  be  made  on  account  of  his  poverty :  {Davenport  v.  Davenport,  1  Sim. 
A  8.  101 ;  Bm.  Pr.  870,  7th  edit.) 

Q. — When  the  next  friend  of  an  infant  plaintiff  dies,  and  there  is  delay 
in  appointing  a  new  next  friend,  what  is  the  proper  course  of  proceeding 
by  the  defendant  ? 

A. — ^The  proper  course  for  the  defendant  to  adopt  in  such  a  case  is  to 
obtain  an  order  that  the  court  may  approve  of  a  new  next  friend  ;  and  four 
days'  notice  of  the  order  must  be  given  to  the  plaintiff's  solicitor  :  (Ayck. 
Pt.  588,  9th  edit.) 

Q, — ^If  there  be  a  judgment  for  the  sale  of  estates  to  pay  debts,  and  such 
estates  by  descent  or  devise  be  vested  in  an  infant,  how  is  such  sale  to  be 
perfected,  and  under  what  authority  ? 

A, — By  the  1  Will.  4,  c.  47,  the  court  is  in  such  case  empowered  to 
compel  the  infant  to  convey  the  estates  so  ordered  to  be  sold  for  payment 
of  debts  to  the  purchasers  thereof  in  such  manner  as  the  court  may  direct. 
This  power  is  further  extended  by  the  13  &  14  Vict,  c  60,  and  lb  & 
16  Vict.  c.  55,  enabling  the  court  to  make  vesting  orders,  to  which  statutes 
the  student  is  referred  for  further  information. 

Q. — Can  an  infant  in  any  case  convey  land,  and  if  so,  in  what  way  ? 

A. — See  preceding  answer.  Infants,  provided  they  have  attained  the 
requisite  age,  may  also,  with  the  sanction  of  the  court,  make  a  valid 
settlement  of  their  real  or  personal  property  :  (see  p.  349.)  And  by  the 
custom  of  gavelkind  an  infant  may  make  a  valid  feoffment  at  fifteen. 

Q. — Can  an  infant  be  appointed  and  act  as  an  executor  ? 

A. — He  can  be  appointed,  but  will  not  be  allowed  to  exercise  his  office 
during  minority.  Li  the  interval  the  administration  of  the  goods  of  the 
deceased  will  be  granted  to  the  guardian  of  the  infant  or  to  such  other 
person  as  the  Court  of  Probate  may  think  fit ;  such  person  is  called  an 
administrator  durante  minore  estate :  (Williams  P.  P.  8th  edit.,  p.  342.) 

Q. — ^Where  a  tenant  for  life  is  an  infant,  how  may  the  powers  of  a 
tenant  for  life  under  the  Settled  Land  Act,  1882,  be  exercised  f 

A. — ^By  the  trustees  of  the  settlement;  and,  if  none,  then  by  such 
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person  and  in  such  manner  as  tlie  court  on  application  of  a  testamentary 
or  other  guardian  or  next  friend  of  the  infant,  either  generally  or  in  a 
particular  instance  orders :  (45  &  46  Vict.  c.  38,  s.  60.) 


LUNATICS. 

Question, — ^What  is  the  origin  of  the  Lord  Chancellor's  jurisdiction  in 
lunacy,  and  how  derived ;  and  to  what  other  judges  has  it  recently  been 
extended  ? 

Answer, — The  Sovereign,  as  parens  patrics,  had  from  the  first  the  care 
of  idiots  and  lunatics  who  had  no  other  guardian.  And  as  the  Chancellor 
is  the  person  by  whom  the  Crown  exercises  its  powers,  as  keeper  of  the 
royal  conscience  and  delegate  of  the  Crown,  the  authority  of  the  Chancellor 
is  clearly  derived  from  the  Crown.  By  the  stat.  14  &  15  Vict.  c.  83,  this 
jurisdiction  is  extended  to  the  Lords  Justices  of  the  Court  of  Appeal.  By 
the  1873  Act,  s.  17,  the  jurisdiction  of  the  Lord  Chancellor  and  the  Lords 
Justices  in  lunacy  matters  is  not  transferred  to  the  High  Court  of  Justice. 
By  the  1875  Act,  s.  7,  the  powers  of  the  Lords  Justices  may  be  exercised 
by  any  judge  of  the  High  Court  or  Court  of  Appeal  intrusted  by  the  sign 
manual  of  the  Sovereign  with  it. 

Q. — ^To  whom  is  the  term  "  non  compos  mentis  "  applicable  ? 

A. — ^Not  only  to  those  who  are  idiots  and  lunatics,  strictly  so  called,  bat 
also  to  aU  persons  who,  from  age,  infirmity,  or  otherwise,  are  incapable  of 
managing  their  own  affairs :  '^St.  Eq.  §  731.) 

Q. — ^What  steps  is  it  necessary  to  take  in  order  to  place  a  person  of 
unsound  mind  under  the  protection  of  the  Lord  Chancellor,  and  to  obtain 
the  appointment  of  a  committee  of  his  person  and  estate  ? 

A, — ^A  petition  must  be  prepared  and  presented  to  the  Lord  Chancellor 
or  Lords  Justices,  stating  that  the  person  against  whom  it  is  presented  is 
of  unsound  mind  and  wholly  incompetent  to  manage  his  affairs,  and 
conclude  by  praying  for  an  inquiry  before  one  of  the  masters  in  lunacy. 
The  statements  in  the  petition  should  be  supported  by  aflSdavit.  Notice 
of  the  petition  is  to  be  served  on  the  alleged  lunatic,  if  within  the  juris- 
diction, and  he  may  demand  an  inquiry  before  a  jury,  which  the  Lord 
Chancellor  may  direct  to  be  before  one  of  the  common  law  divisions : 
(see  16  &  17  Vict.  c.  70,  and  25  &  26  Vict.  c.  86,  ss.  4,  8.)  If  the  person 
be  found  lunatic,  a  committee  is  appointed  to  manage  his  affairs,  and 
he  is  then  under  the  protection  of  the  Lord  Chancellor:  (16  Sc  17  Vict, 
c.  70.)  (a) 

Q. — How  are  applications  under  the  Lunacy  Begulation  Act,  1862,  to 
be  made,  and  what  are  the  formalities  to  be  observed  on  giving  notice  to 
an  alleged  lunatic  of  an  application  for  an  order  in  pursuance  of  that 
Act? 

A» — Applications  under  this  Act  are  made  by  petition  to  the   Lord 

(a)  Where  the  alleged  lunatic  does  not  oppose  the  application,  and  his  property 
does  not  exceed  2000/.  in  value,  or  lOOil  per  annum,  the  Lord  Ohancellor  has  power 
to  apply  it  for  his  benefit  in  a  summary  manner  without  inquisition  :  (25  &  26  Viet, 
e.  86,  B.  12  ;  45  &  46  Yiot  o.  82 ;  and  Lunacy  Orders,  Feb.  1883.) 
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OhaQcellor,  signed  by  the  petitioner  and  attested  by  a  solicitor,  in  the 
form  given  in  the  schedule  to  the  rules.  The  notice  must  be  by  service 
on  the  lunatic  personally  of  a  copy  of  the  petition,  with  a  notice  thereon 
indorsed,  signed  by  the  petitioner  or  his  solicitor  in  the  Form  VUi.  in  the 
schedule  (Lunacy  Orders,  1883). 

Q. — ^What  circumstances  must  exist  to  enable  you  to  apply  for  a  com- 
mission to  inquire  into  the  alleged  lunacy  of  a  man  ? 

A, — The  alleged  lunatic  must  have  property,  and  there  must  be  primd 
facie  evidence  of  his  being  unable  to  protect  his  own  interest.  The 
application  is  made  to  the  Lord  Chancellor  or  Lords  Justices  by  petition, 
praying  an  inquiry  as  to  his  insanity,  &o.,  supported  by  affidavit  of  the 
facts. 

Q. — Oan  a  man  under  any  circumstances  be  found  a  lunatic  without 
personal  inspection  by  the  jury  ? 

A, — Yes  ;  notice  of  the  petition  being  served  upon  the  alleged  lunatic, 
it  is  for  him  to  demand  a  jury,  and  if  he  does  not,  the  master  in  lunacy 
has  jurisdiction  without  a  jury,  so  the  Lord  Chancellor  may,  on  personal 
examination  of  the  alleged  lunatic,  dispense  with  a  jury.  And  if  there  be 
a  jury  the  presiding  judge  may  dispense  with  the  examination  of  the 
alleged  lunatic  before  them :  (16  &  17  Vict,  a  70,  ss.  41,  42 ;  25  &  26 
Vict.  c.  86,  ss.  4,  6,  8.) 

Q. — ^If  parties  fail  in  establishing  the  lunacy,  do  the  coets  of  the  inquiry 
in  any  case  fall  on  the  alleged  lunatic  ? 

A. — Yes ;  if  the  Lord  Chancellor  order  this :  (25  &  26  Vict,  c  86, 
8.  11.) 

Q. — ^Before  whom  must  proceedings  in  lunacy,  after  inquisition  found, 
be  commenced,  and  what  is  the  mode  of  proceeding  ?  Qive  the  authority 
for  your  answer. 

A, — ^All  proceedings  after  inquisition  found  must  be  commenced  before 
a  master  in  lunacy.  The  mode  of  proceeding  is  by  summons :  (Lunacy 
Orders,  1883,  r.  23.) 

Q. — Has  the  committee  of  a  lunatic  power  to  sell  the  estate  of  the 
lunatic,  in  any  and  what  cases  ? 

A. — He  may,  by  order  of  the  Lord  Chancellor,  sell  or  mortgage  the 
lunatic's  estate  for  the  purpose  of  pajdng  debts ;  discharging  incumbrances ; 
providing  for  the  lunatic's  maintenance  ;  and  paying  costs :  (16  &  17  Vict, 
c.  70,  s.  116.)  And  to  concur  in  selling  partnership  property  (sect.  123) 
and  his  undivided  shares  of  land,  and  to  apply  the  moneys  to  arise  (in 
this  case)  from  such  sale  for  the  lunatic's  benefit :  (sects.  124,  135.)  Also, 
by  a  like  order,  the  committee  may  sell  the  lands  in  fee  for  building  puipoees, 
and  dispose  of  the  lunatic's  business  premises  and  leaseholds :  (see  sects. 
125-127 ;  see  also  18  Vict.  c.  13 ;  19  &  20  Vict.  c.  120,  s.  36,  and  25  &  26 
Vict.  c.  86.  ss.  12,  13.) 

Q. — Where  a  tenant  for  life  is  a  lunatic,  so  found  by  inquisition,  how 
may  the  powers  given  to  a  tenant  for  life  under  the  Settled  Land  Acty 
1882,  be  exercised  ? 

A, — The  committee  of  his  estate  may  in  his  name  and  on  his  behalf, 
under  an  order  of  the  Lord  Chancellor  or  other  person  intrusted  by  virtue 
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of  the  Queen's  Sign  Manual  with  the  care  and  commitment  of  the  custody 
of  the  persons  and  estates  of  lunatics,  exercise  the  powers  of  a  tenant  for 
life  under  the  Act,  and  the  order  may  be  made  on  the  petition  of  any 
person  interested  in  the  settled  land,  or  of  the  committee :  (45  &  46  Vict. 
c.  38,  8.  62.) 

Q. — ^If  a  defendant  on  his  failing  to  appear,  should  be  proved  to  the 
<50urt  to  be  of  unsound  mind  (not  so  found  by  inquisition),  what  will  the 
oourt  do  in  such  circumstances,  and  upon  whose  application  ? 

A. — Upon  the  application  of  the  plaintiff  in  such  a  case,  the  court  or 
judge  may  order  that  some  proper  person  be  assigned  guardian  of  such 
defendant,  by  whom  he  may  appear  and  defend  the  action.  It  must  be 
shown  that  the  writ  was  duly  serred  ;  also  that  notice  of  the  application 
after  the  expiration  of  the  time  allowed  for  appearance  was  served  upon 
or  left  at  the  dwelling-house  of  the  person  under  whose  care  such  defen- 
dant was  at  the  time  of  serving  the  writ  at  least  six  dear  days  before  the 
hearing  of  the  application :  (Ord.  XUI.,  r.  1.)  (a) 

Q. — ^How  can  a  plaintiff  procure  the  appointment  of  a  guardian  for  a 
person  of  unsound  mind  ? 

A. — Aa  already  seen,  if  the  lunatic  is  not  so  found  by  inquisition, 
the  court  will,  on  the  application  of  the  plaintiff,  order  a  proper  person 
to  be  guardian.  But  if  he  has  a  committee,  the  court  will  appoint  the 
<»ommittee  to  be  guardian  ad  litem,  unless  his  interests  are  adverse  to  those 
of  the  lunatic :  (Gold.  Eq.  210,  4th  edit. ;  Charlton  v.  West,  4  L.  T.  Eep. 
N.  8.  455.) 

Q. — In  what  cases  will  the  court  interfere  to  carry  into  effect  the  con- 
tracts of  lunatics  ? 

A. — Only  where  there  is  entire  good  faith,  and  jbhe  contract  is  for  the 
benefit  of  such  persons,  as  to  provide  them  with  neceasaries,  then  the 
court  will  uphold  it :  (St.  Eq.  §§  227,  228.) 


BIGHTS  OF  MAERIED  WOMEN. 

1.  Powers  of  Husband  and  Wife  to  contract  tvith  each  other. 

Question. — ^How  are  contracts  treated  that  are  made  between  husband 
and  wife  before  and  after  marriage  respectively  ? 

Answer, — Contracts  made  before  marriage  are  generally  extinguished  by 
the  marriage;  unless  enforcing  them  would  be  furthering  the  manifest 
interest  of  the  parties,  as  in  the  case  of  marriage  articles.  Their  contracts 
after  marriage  under  peculiar  circumstances  are  enforced  in  equity,  as  if 
the  wife  raises  money  out  of  her  estate  to  answer  the  husband's  necessities, 
she  is  entitled  to  be  reimbursed  out  of  his  estate  :  (Sm.  Man.  sect.  822.) 
By  45  &  46  Vict.  c.  75,  s.  3,  any  money  or  other  estate  of  the  wife  lent 
or  entrusted  by  her  to  her  husband  for  the  purpose  of  any  trade  or  business 

(a)  By  Order  XYI.,  r.  IT,  lanatics  in  all  eases  now  sue  by  committee  or  next  friend 
in  the  manner  formerly  practised  in  the  Court  of  Chancery,  and  in  like  manner 
defend  by  their  committees  or  gpiardians  appointed  for  that  purpose. 
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carried  on  by  him,  or  otherwise  shall  be  treated  as  assets  of  her  hasband'a 
estate  in  case  of  his  bankniptcy,  but  the  wife  may  come  in  after  other 
creditors. 

2.  Pin  Money,  Separate  Estate,  j'C. 

Q. — ^If  a  married  woman  entitled  to  pin  money  permits  her  husband  to 
receive  it,  can  any,  and  if  any  what,  arrears  be  reooyered  agunst  the  hus- 
band or  his  representatives  ? 

A. — ^The  wife  can  only  recover  one  year's  arrears  against  the  husband 
and  his  representatives,  for  the  money  is  meant  to  dress  the  wife  during 
the  year,  so  as  to  keep  up  the  dignity  of  the  husband,  and  not  for  accumu- 
lation: (Sm.  Man.  sect.  827.)  But  it  seems  the  better  opinion  that 
nothing  can  be  recovered  from  his  estate :  (Haynes  Eq.  232,  Srd  edit., 
and  ante,  346.) 

Q. — ^If  property  be  given  to  the  separate  use  of  an  unmarried  woman, 
with  a  restraint  against  anticipation,  will  the  separate  use  be  enforced, 
on  her  subsequent  marriage,  against  the  husband  and  his  creditors  ;  and 
what  will  be  the  effect  of  the  death  of  her  subsequent  husband  on  her 
separate  use,  and  what  the  efipect  on  it  in  case  of  her  contracting  a  second 
marriage? 

A. — The  separate  use  will  be  enforced  against  the  husband  and  his 
creditors  on  her  subsequent  marriage.  The  woman,  while  single,  and 
when  and  as  often  as  she  becomes  a  widow,  has  the  absolute  dominion  over 
the  property,  yet  if  she  does  not  dispose  of  the  property  so  as  to  put  an 
end  to  the  trust,  and  she  marries  again,  the  separate  use  clause,  and  the 
restraint  against  alienation,  will  be  revived  during  such  and  eveiy  other 
subsequent  coverture,  so  long  as  the  property  is  held  upon  the  original 
trust :  (Sm.  Man.  sect.  853.) 

Q. — What  power  has  a  married  woman  of  dealing  with  property  settled 
to  her  separate  use  ?  Is  there  any,  and  what,  distinction  as  regards  her 
"pin  money,"  and  other  property  ? 

-4. — She  may,  in  equity,  dispose  of  real  property  settled  to  her  separate 
use  in  fee,  either  by  deed  or  will  without  the  concurrence  of  her  husband : 
{Taylor  v.  Meads,  12  L.  T.  Rep.  N.  S.  6,  L.  0.)  The  pin  money,  not 
being  an  absolute  gift,  but  only  for  the  purpose  of  attiring  the  wife,  &c, 
she  cannot  dispose  of.  Personal  property  settled  to  the  separate  use  of 
the  wife  may,  however,  be  disposed  of  by  her  either  by  deed  or  will : 
(see  Sm.  Man.  sects.  849,  850 ;  Hayes  and  Jarm.  Cone.  Wills,  169,  6th 
edit.) 

Q. — ^Under  a  marriage  settlement  the  wife  is  entitled  to  the  income  for 
her  separate  use  without  power  of  anticipation.  In  pursuance  of  an 
authority  given  by  the  wife  twenty  years  ago,  the  trustees  have  ever  since 
paid  the  income  to  the  husband's  bankers.  What  are  the  wife's  rights  as 
to  such  past  income  ? 

A. — The  authority  given  by  the  wife  was  nugatory,  she  beiag 
restrained  from  anticipation.  But  so  soon  as  the  income  became  due 
all  restraint  ceased,  and  the  wife,  having  acquiesced  in  the  payments  to 
the  husband's  bankers,  has  no  right  in  respect  of  such  past  income: 
(see  Dixon  v.  Dixon,  9  Oh.  Div.  587.) 
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Q. — Distingmsh ,  between  tbe  positions  of  a  married  and  a  single 
woman  in  respect  of  property  to  which  each  is  entitled  under  the  same 
will  for  her  separate  use,  with  a  restraint  upon  anticipation. 

A. — The  married  woman  would  be  restrained  from  alienating  or  dis-^ 
posing  of  it  in  any  way  (except  upon  application  to  the  court  after  31st 
December,  1881),  as  the  clause  against  anticipation  would  prevent  her 
doing  so;  but  the  single  woman  could  of  course  dispose  of  it  as  she 
thinks  proper,  the  separate  use  clause  and  the  restraint  upon  anticipation 
having  no  effect  in  her  case. 

Q. — Oan  a  married  woman  effectually  assign  or  give  security  upon  any 
property  to  which  she  will  become  entitled  on  the  happening  of  a  future 
event  ? 

A, — She  may  now  do  so  by  deed  acknowledged,  &c.,  the  husband 
joining,  whether  such  property  be  real  (see  3  &  4  Will.  4,  c.  74 ;  8  &  9 
Vict.  c.  106 ;  Brow.  B.  P.  Stats.  125,  276)  or  personal ;  provided  that,  as 
to  the  personal  estate,  it  comes  to  the  wife  by  an  instrument  executed 
after  Slst  December,  1857,  and  be  not  settled  upon  her  as  a  provision  for 
marriage,  and  there  be  no  restraint :  (20  &  21  Vict.  c.  57,  and  see  ante, 
p.  237.)  No  acknowledgment  would  be  required  if  the  property  waa 
acquired  after  1882  (45  &  46  Vict.  c.  75). 

Q. — ^Is  the  separate  property  of  a  married  woman  liable  for  payment 
of  her  simple  contract  debts,  and  if  so  under  what  circumstances  ? 

A. — ^If  the  debt  was  incurred  before  1883  it  is  liable  for  all  the  debta 
(simple  contract  or  specialty)  which  she  expressly  charged  it  with,  or  with 
which,  judging  from  the  nature  thereof,  it  may  be  fairly  inferred  that  she 
intended  to  charge  it.  Hence,  if  she  gave  a  promissory  note  to  pay  her 
own  debt,  without  reference  to  her  separate  estate,  it  is  a  charge  on  her 
separate  estate  ;  because  otherwise  the  security  can  have  no  operation,  for 
she  cannot  bind  her  person :  (see  8m.  Man.  sect.  856 ;  Johnson  v.  Gallagher, 
4  L.  T.  Eep.  N.  S.  72 ;  but  see  Shattock  v.  Shattock,  14  L.  T.  Bep.  N.  8. 
452.) 

A  woman  married  after  9th  August,  1870,  is  liable  to  be  sued  for  her 
debts  contracted  before  marriage,  and  any  property  belonging  to  her  for 
her  separate  use  is  liable  to  satisfy  such  debts  as  if  she  had  continued 
unmarried  (33  &  34  Vict.  c.  93,  s.  12)  ;  and  now,  by  45  &  46  Vict.  c.  76,  a 
married  woman  may  contract  as  if  she  were  &feme  sole,  and  such  contract 
will  be  deemed  to  be  entered  into  with  respect  to  her  separate  property 
unless  the  contrary  be  shown. 

Q. — A  married  lady  becomes  during  the  coverture  absolutely  entitled 
to  money,  and  claims  to  have  it  settled  on  herself.  At  the  time  of  her 
marriage  she  was  indebted  to  various  creditors,  who  now  claim  payment 
of  her  debts  out  of  her  separate  estate  before  any  settlement  be  made  of 
it.     Has  the  lady  or  have  the  creditors  the  preferent  equity  ? 

A, — The  creditors  have  the  preferent  equity.     See  preceding  answer. 

Q. — Can  a  married  woman  bind  herself  by  contract  in  any,  and  what, 
case? 

A. — She  cannot  (except  in  those  cases  where  she  might  sue  alone)  bind 
her  person ;  but,  as  stated  above,  she  may  bind  her  separate  estate :  (St. 
Eq.  §§  139  and  note,  and  1400  and  note ;  Sm.  Man.  sect.  856 ;  Johnson  v. 
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Gallagher,  4  L.  T.  Bep.  N.  S.  72 ;  Hulme  t.  Tenant,  1  L.  G.  Eq.  394, 

2nd  edit.) 

Q. — How  may  questions  between  husband  and  wife  as  to  the  separate 
property  of  the  wife  be  decided,  and  is  there  any  summary  jurisdiction, 
and,  if  so,  how  and  by  whom  can  it  be  exercised,  and  is  the  juiisdiction 
affected  by  the  value  of  the  property  ? 

A, — It  is  provided  by  sect.  17  of  45  &  46  Vict.  c.  75,  that,  in  any 
question  between  husband  and  wife  as  to  the  title  to  or  possession  of 
property,  either  party  may  apply  by  summons  or  otherwise,  in  a  summary 
way,  to  any  judge  of  the  High  Court  of  Justice,  or  in  England  (irrespective 
of  the  value  of  the  property),  to  the  judge  of  the  County  Court  of  the 
district  in  which  either  party  resides,  and  the  judge  may  make  such  order, 
direct  such  inquiry,  and  award  such  costs,  as  he  shall  think  fit.  The 
order  is  subject  to  appeal  in  the  same  manner  as  an  order  in  a  pending 
action  or  equitable  plaint. 

Q. — Can  a  married  woman  alienate  a  chose  in  action  vested  in  her,  and 
how,  and  with  any  and  what  exceptions  ? 

A . — As  a  rule,  she  cannot  assign  her  chose  in  actioti,  the  act  of  marriage 
depriving  her  of  this  power.  But,  if  settled  to  her  separate  use,  or 
belonging  to  her  under  the  Married  Women's  Property  Acts,  1870  and 
1882,  she  may  do  so :  (Will.  P.  P.  425,  431,  10th  ed.)  So,  when  she  has 
been  judicially  separated ;  or,  it  seems,  obtained  a  protecting  order  under 
the  Divorce  Act:  (20  &  21  Vict.  c.  85,  ss.  21,  25,  26;  21  &  22  Vict 
c.  108,  ss.  8,  10  ;  Heath  v.  Lewis,  Ex  parte  Johnson,  11  L.  T.  Bep.  N.  8. 
333.)  As  to  the  power  of  the  wife  over  her  reversionary  choses  in  action, 
see  ante. 

Q. — ^Will  an  agreement  by  &feme  coverte  for  the  sale  of  her  estate  (not 
belonging  to  her  for  her  separate  use),  with  or  without  the  concurrence  of 
her  husband,  be  binding  on  her  ? 

A, — It  will  not  in  either  case.  To  bind  herself  in  respect  of  such 
property  she  must  execute  and  acknowledge  a  deed  in  the  manner  pointed 
out  by  the  3  &  4  Will.  4,  c.  74. 

Q. — ^What  is  necessary  to  give  validity  to  the  will  of  a  maiiied 
woman? 

A, — ^The  licence  or  assent  of  her  husband  is  necessary  to  dispose  of  her 
personal  estate  (see  ante,  p.  238)  not  settled  to  her  separate  use,  or  not 
being  her  separate  property  under  the  33  &  34  Vict.  c.  93,  or  45  &  46 
Vict.  c.  75 ;  but  property  settled  to  her  separate  use,  or  over  which  she 
has  a  power  of  appointment  by  will,  or  takes  as  executrix,  she  can  dispose 
of  by  will  like  any  other  person. 

Q. — ^What  is  the  meaning  of  a  wife's  equity  to  a  settlement,  and  how 
enforced  9 

^.— It  is  a  right  which  a  wife  has  to  have  a  settlement  made  upon 
her  ovit  of  real  or  absolute  personal  estate  (save  a  legal  term  for  years) 
belonging  to  her,  which  the  husband  could  not  formerly  obtain  possession 
of  without  the  aid  of  a  court  of  equity.  And,  whenever  the  wife,  as 
defendant,  would  be  entitled  to  this  equity,  she  may  enforce  it  as  plaintiff 
by  writ :  (Sm.  Man.  sect.  871 ;  Lady  Elihank  v.  Montolieu,  1  L.  0.  £q. 
841,  2nd  edit.) 
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Q. — ^A  lady  who  married  without  a  settlement,  and  has  been  deserted 
by  her  hnsband,  becomes  entitled  to  3000/.  Consols,  standing  in  the  names 
of  trustees.  Her  hnsband  claims  the  fund,  and  threatens  the  trustees 
with  legal  proceedings.  The  trastees  desire  to  help  the  wife.  How  would 
you  advise — (1.)  The  trustees.     (2.)  The  wife  ? 

A, — I  should  advise  the  trustees  to  pay  the  money  into  court,  under  10 
&  11  Vict.  c.  96,  and,  in  the  event  of  their  adopting  this  course,  should 
advise  the  wife  to  present  a  petition  to  enforce  her  equity  to  a  settlement, 
but,  in  case  the  trustees  should  not  pay  the  money  in,  I  should  advise  the 
wife  to  issue  a  writ  in  the  Chancery  Division  to  have  the  trusts  adminis- 
tered, and  her  equity  enforced.  If  the  property  accrues  after  1882  the 
trustees  would  be  safe  in  pajring  to  the  wife  on  her  separate  receipt :  (45 
&  46  Vict.  c.  75.) 

Q. — ^To  what  extent  is  this  equity  enforced  by  the  court  against  the 
husband  and  those  claiming  under  him  ? 

A. — It  is  enforced  not  only  against  the  husband,  but  out  of  the  wife's 
immediate  choses  in  action  and  immediate  absolute  equitable  interest  in 
chattels  personal,  also  against  his  trustees  in  bankruptcy,  and  his  assignees 
for  payment  of  debts  generally,  and  even  against  his  speciBc  assignees  for 
value,  (a) 

However,  as  against  the  latter,  as  against  the  husband,  it  is  only 
necessary  that  the  provision  for  the  wife  should  commence  from  the  death 
of  the  husband ;  while,  as  against  the  two  former,  it  is  necessaiy  that  the 
provision  should  commence  immediately,  because  the  husband  is,  in  these 
cases,  rendered  incapable  for  a  time,  and  perhaps  for  ever,  of  affording 
her  a  suitable  support :  (Sm.  Man.  sect.  871,  et  seq.)  As  to  the  amount 
settled.  Bee  post 

Q. — Distinguish  between  a  wife's  equity  to  a  settlement  and  the 
separate  estate  of  a  married  woman.  Oan  a  married  woman  now  acquire 
separate  property  in  any,  and  what,  cases  otherwise  than  by  settlement  or 
contract  ? 

A. — ^A  wife's  equity  to  a  settlement  is  defined  sup.  The  distinction 
between  that  and  her  separate  estate  is  that  she  is  absolutely  entitled  to 
the  latter,  and  that  it  is  altogether  beyond  the  husband's  control.  A 
wife  could  acquire  separate  property  tmder  the  83  &  84  Vict.  c.  93; 
and  now,  under  45  &  46  Vict.  c.  75,  she  will  be  in  the  same  position 
as  2k feme  sole: 

Q. — ^WiQ  the  court  require  any  settlement  in  favour  of  a  wife  out  of 
property  coming  or  bequeathed  to  her,  and  claimed  by  her  husband ;  and 
if  80,  in  what  proportion  to  the  amount  of  the  legacy  ? 

A, — ^In  such  case  the  court  will  compel  the  husband  to  make  a  settle- 
ment upon  the  wife,  and  the  proportion  so  settled  is  usually  half  of  the 
property:  (Sm.  Man.  sect.  833 ;  1  Bright's  H.  &  W.  241.) 

Q. — ^Where  a  legacy  is  given  to  a  married  woman,  in  what  way  may 
her  husband  recover  it  ? 

(a)  In  eases  within  the  Married  Women's  Property  Acts,  there  will  be  no  question 
as  to  the  wife's  equity,  as  the  property  belongs  to  her  solely.  The  importance  of  the 
learning  as  to  this  bnmeh  of  law  is  therefore  mnoh  diminished. 
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^.— -If  the  legacy  (accrued  before  1883)  is  specific,  and  the  execator 
has  assented  thereto,  the  husband  may  recover  it  in  all  the  diTisions  of 
the  court.  If  not  specific,  it  must  be  sued  for  in  the  Ohancezy  Division 
(St.  Eq.  §§591,  592,  595,  598),  when  the  court  will  not  give  it  to  the 
husband  unless  he  makes  a  settlement  thereout  on  the  wife :  (8m.  Man. 
sect.  871.)  But  by  the  33  &  34  Vict.  c.  93,  s.  7,  where  any  woman 
married  after  the  passing  of  the  Act  (9th  August,  1870)  becomes  entitled 
to  any  property  as  next  of  kin  of  an  intestate,  or  to  any  sum  not 
exceeding  200/.  under  any  deed  or  will,  subject  to  any  settlement,  it 
belongs  to  her  for  her  separate  use,  and  in  all  cases  since  1882  she  will  be 
entitled  to  the  whole  independently  of  any  husband. 

Q. — Suppose  the  husband  to  be  bankrupt,  and  the  wife  wishes  to  have 
the  fund  appropriated  to  her  own  benefit  as  far  as  may  be,  to  what  extent 
will  the  court  give  effect  to  her  wish  ? 

A. — The  court  will  order  the  income  of  three-fourths^  or  three-fifths, 
or  perhaps  the  whole  fund,  to  be  applied  primarily  to  the  maintenance  of 
the  wife  during  her  life,  and  after  her  death  the  principal  to  be  divided 
among  the  children  ;  because  the  husband,  in  this  event,  must  remain 
for  a  time,  and  perhaps  for  ever,  without  funds  to  maintain  his  wife ; 
(8m.  Man.  sect.  883 ;  Spirett  v.  Willows,  14  L.  T.  Eep.  N.  8.  720.) 

Q. — State  some  of  the  instances  in  which  a  wife's  equity  to  a  settle- 
ment may  be  lost  or  forfeited  by  her. 

A» — It  may  be  lost  or  suspended  by  her  own  misconduct.  Thus,  if 
the  wife  (not  being  a  ward  of  court  married  without  its  consent)  should 
be  living  in  adultery  apart  from  her  husband,  the  court  will  not  direct  a 
settlement  on  her  own  application  ;  nor  will  the  court  give  the  fund  to  the 
husband  :  (St.  Eq.  §§  1419  and  note,  1419  a ;  @m,  Man.  sect.  886.) 

Q. — ^Are  there  any  circumstances  under  which  the  rule  which  requires 
a  settlement  on  the  wife  will  be  relaxed  in  favour  of  the  hnsband  ?  If 
so,  state  how  and  in  what  instances. 

A, — ^Where  the  wife  and  children  are  already  amply  provided  for  by  a 
prior  settlement,  no  further  settlement  will  be  required.  And  the  wife 
may  (not  being  a  ward  of  court  who  has  married  without  its  consent) 
waive  her  right  in  open  court,  or  under  a  commission  :  (8m.  Man.  sect. 
885.)  An  exception  also  occurs  where  the  amount  is  under  200/.,  as 
stated  infra, 

Q. — What  amount  of  principal  money,  or  of  an  annual  payment,  will 
the  court  pay  to  a  married  woman  or  her  husband  without  order ;  and 
what  evidence  is  required  in  support  of  the  application  ? 

A, — Any  amount  which  does  not  exceed  200^  in  principal,  or  102. 
annually  (C.  0.  1,  r.  1  ;  Dar.  Trusts.  76);  but  if  the  wife  chooses,  she 
may  appear  and  insist  upon  her  right  to  a  settlement :  (see  Be  CutltTj 
14  Beav.  220  ;  Re  Kincaid's  Trusts,  22  L.  J.  395,  Oh.) 

If  the  wife  does  not  insist  upon  her  equity,  then  upon  producing  a  certi- 
ficate of  the  marriage,  verified  by  affidavit,  a  certificate  of  the  fund  in 
court,  and  a  joint  affidavit  of  husband  and  wife  that  there  is  no  settle- 
ment or  agreement  for  a  settlement  whatever,  the  Paymaster-Gtoeral  will 
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draw  the  cheque  'in  favour  of  the  husband  :  (see  0.  0.  1,  r.  1 ;  Ayck.  Pr. 
471-473,  9th  edit. ;  Dan.  Ch.  Pr.  6th  edit.  127.)  (a) 

Q. — ^A  power  of  jointuring  an  intended  wife,  exercisable  only  by  an 
appointor  from  time  to  time  in  receipt  of  the  rents  of  a  settled  estate,  is 
exercised  by  one  entitled  to  receiye  the  rents,  but  not  actually  in  receipt  of 
them.  Will  the  court  in  any  and  what  circumstance  uphold  the  jointure 
against  the  estate  ? 

A, — The  court  will  make  good  the  appointment  if  the  party  afterwards 
actually  come  into  possession  :  (2  Sug.  Pow.  119,  7th  edit.) 

3.  Miscellaneous  Points, 

Q. — How  must  a  married  woman  in  respect  of  her  separate  estate,  or 
otherwise,  sue  ?  and  who  is  responsible  for  the  costs  of  the  suit  ? 

A, — She  may  now  sue  in  her  own  name  in  all  respects  as  if  she  were  a 
Jeme  sole,  and  her  separate  estate  will  be  liable  for  costs  :  (45  &  46  Vict. 
c.  75.) 

Q. — How  does  a  married  woman  defend  an  action,  and  if  she  is  an 
infant  does  that  make  any,  and  what  difference  ? 

A. — A  married  woman  now  defends  as  if  she  were  &feme  sole ;  but  if  an 
infant  a  guardian  must  be  appointed :  (Ord.  XVL,  r.  16.) 

Q. — ^When  do  the  choses  in  action  of  the  wife  who  survives  her  husband 
pass  to  the  husband's  executors  ? 

A, — When  he  has  reduced  them  in  possession  in  his  lifetime  :  (Alln. 
Wills,  and  Adms.  284,  3rd  edit.) 

Q. — ^A  married  woman,  entitled  to  a  reversionary  chose  in  action  not 
^ected  by  any  settlement,  dies,  leaving  her  husband  and  infant  children 
surviving.  How  and  by  whom  can  a  valid  receipt  be  given  for  the  money 
when  it  becomes  payable  ? 

A. — ^The  husband  on  taking  out  letters  of  administration  can  give  a 
valid  receipt. 

Q. — A.  feme  sole  entitled  to  freeholds  in  fee  simple,  to  chattels  real  and 
^chattels  personal,  some  in  possession,  some  in  reversion,  marries  without  a 
settlement ;  which  of  these  various  kinds  of  property  can  her  husband 
dispose  of  by  act  inter  vivos  without  her  concurrence,  and  which  with, 
putting  out  of  the  question  the  wife's  equity  to  a  settlement  ? 

A, — Unless  married  since  1882,  in  which  case  all  her  property  remains 
separate  estate,  the  husband  may,  without  his  wife's  concurrence,  dispose 
of  her  chattels  real,  whether  in  possession  or  reversion  (St.  Eq.  §§  1410, 
1413) ;  and  chattels  personal  in  possession,  for  they  were  his  by  the 
marriage.  The  wife's  freeholds  in  fee,  and  some  of  the  reversionary 
interests  in  personal  property  may  be  jointly  conveyed  or  assigned  by  her 
and  her  husband  by  deed  acknowledged :  (see  3  &  4  Will.  4,  c.  74 ;  8  &  9 
Vict.  c.  106  ;  20  &  21  Vict.  c.  57.) 

Q. — At  the  time  of  marriage  a  wife  is  entitled  to  a  beneficial  lease  for 
years  and  she  outlives  her  husband.     Oan  the  husband  sell  the  lease  during 

(a^  If  the  money  exceeds  the  above  amounta,  the  husband  and  wife  present  a  Joint 
petition,  and  the  court  orders  a  settlement :  (Ayok.  p.  471, 9th  edit.) 
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the  coTertare  without  her  consent ;  and  if  it  is  not  sold,  to  whom  will  it 
belong  on  the  death  of  the  wife  ? 

A, — ^Unless  married  since  1882,  the  hnsband  may,  daring  the  coverture, 
charge  or  dispose  of  the  lease  as  he  thinks  fit,  but  he  cannot  devise  it  by 
will  during  the  coverture.  On  the  death  of  the  wife,  surviving  her 
husband,  it  will  belong  to  her  personal  representative :  (see  Matt.  Exors. 
40,  41,  2nd  edit.) 

Q. — ^Is  the  wife  a  necessary  party  to  an  action  for  recovery  of  property 
accruing  to  her  after  marriage,  and  was  there  any  difference  in  the  rules  of 
law  and  equity  in  this  respect  ? 

A. — She  is  now  the  only  proper  party;  formerly  the  husband  might 
when  legally  entitled,  as  a  general  rule,  sue  alone  for  any  property 
coming  to  the  wife  during  marriage,  except,  of  course,  as  regards  her 
separate  property  :  (see  Arch.  New  G.  L.  Pract.  24,  25,  2nd  edit.)  But 
where  only  equitably  entitled,  it  was  necessary  in  all  cases  where  the 
property  sought  to  be  recovered  was  the  property  of  the  wife,  that  she 
should  be  a  party  with  the  husband,  whether  the  right  thereto  ac<vued 
before  or  after  marriage :  (see  Dan.  Oh.  Pr.  119,  120 ;  Clark  v.  Angier, 
2  Freem.  160.) 

Q. — ^Husband  and  wife  agree  to  separate  and  execute  a  deed  of  separa- 
tion between  them  ;  afterwards  they  become  reconciled,  but  subsequently 
again  separate.  What  effect  has  the  deed  of  separation  (1)  on  the  recon- 
ciliation, (2)  on  the  subsequent  separation  ? 

A. — Subsequent  cohabitation  (which  here  seems  to  be  meant)  would 
avoid  the  deed,  unless  it  contained  a  stipulation  to  the  contrary,  or  the 
husband  promised  to  continue  the  payment  upon  the  wife's  going  back  to 
him  at  his  request,  and  the  deed  would  not  revive  on  any  future 
separation.  But  when  the  separation  deed  amounted  to  a  settlement  it 
would  remain  valid,  notwithstanding  the  reconciliation :  (Lord  St.  Leonaid*8 
Handy  Book,  8th  edit.,  162  ;  Euffles  v.  Alston,  19  Eq.  589.) 

Q. — ^If  access  to  her  infant  children  be  refused  to  a  mother  by  the 
father  or  guardian,  will  the  court  interfere  to  any,  and  what,  extent ;  and, 
if  so,  under  what  authority  ? 

A, — The  court  is  empowered  by  the  36  Vict.  c.  12,  upon  the  petition  of 
the  mother,  to  make  an  order  for  the  access  of  the  petitioner  to  such 
infant  or  infants,  at  such  times,  and  in  such  manner,  as  the  court  shall 
think  fit ;  and  if  such  infant,  or  infants,  be  within  the  age  of  sixteen 
years,  may  order  them  to  be  delivered  up  to,  and  remain  in,  th^  custody 
of  the  mother  until  such  age,  and  subject  to  such  regulations  as  may  seem 
just,  (a) 


ALIENS. 

Question, — ^May  an  alien  sue  for  any,  and  what,  demands  in  the  courts 
of  this  country  ? 

Answer, — Formerly  an  alien  could  only  sue  for  personal  demands  in  the 
courts  of  this  country  :  (Oo.  Lit.  129  a ;  2  St.  0.  410,  8th  edit.)    But  as 

(a)  Tha  petition  ehoiild  be  presented  in  the  Chancery  Division. 
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aliens  can  now,  by  the  Naturalisation  Act,  1870  (88  Vict.  c.  14),  acquire 
both  real  and  personal  property,  their  right  to  sue  is  also  extended  to  real 
property. 

Q. — Is  the  right  dependent  on  any,  and  what,  drcumstanoes  ? 

A. — ^Yes ;  for,  if  he  is  the  subject  of  one  that  is  an  enemy  to  the  Queen 
(or  King),  he  cannot  maintain  an  action  in  the  courts  of  this  country  until 
peace  between  the  two  nations  is  declared,  eyen  for  personal  demands : 
(Oo.  Lit.  129  a ;  2  St.  0.  410,  8th  edit.) 

Q. — ^Under  what  circumstances  is  an  alien  bom  capable  of  being  a 
trustee  of  real  estate  ?     Give  the  authority  for  your  answer. 

A. — ^By  the  83  Vict.  c.  14,  s.  2,  an  alien  may  now  take,  acquire,  and 
hold  property  in  the  same  manner  as  a  natural  bom  British  subject,  and 
may  accordingly  be  a  trustee  thereof  :  (Smith's  Prin.  of  Equity,  25.) 

Q. — Can  an  alien  enforce  a  trust  in  his  favour  relating  to  real  estates  or 
chattels  real  in  England,  or  to  personal  estate  ? 

A, — It  seems  that  prior  to  the  33  Vict.  c.  14,  an  alien  could  not  enforce 
a  trust  in  his  favour,  relating  to  real  estate  in  England  :  (see  Sug.  Oon- 
V.  540,  541 ;  but  see  Burt.  Oomp.  pi.  193,  n.)  But  by  the  above  Act 
real  and  personal  property  of  every  description  (except  British  ships, 
sects.  14)  may  now  be  taken,  acquired,  held,  and  disposed  of  by  an  alien  in 
the  same  manner  in  all  respect  as  by  a  natural-bom  British  subject. 

Q. — Oan  a  foreigner  resident  abroad  issue  a  writ  for  relief  in  the  court 
here  ;  if  so,  what  protection  has  the  defendant  in  such  a  case  against  the 
plaintiff  for  costs  ? 

A, — If  the  foreigner  is  the  subject  of  a  friendly  nation,  he  may  issue 
a  writ  in  the  court  here  (Oo.  Lit.  129  a;  St.  G.  ubi  aup.);  but,  as  he  resides 
out  of  the  jurisdiction  of  the  court,  the  defendant  will  be  entitled  to  an 
order  for  security  for  costs,  and,  in  the  meantime,  all  proceedings  will  be 
stayed  :  (Evans,  Oh.  Pr.  204.) 

Q. — Oan  a  foreign  sovereign  sue  in  respect  of  a  supposed  injury  to  pro- 
perty belonging  to  him  or  his  subjects  in  his  dominions,  and  intended  to 
be  committed  out  of  the  jurisdiction,  and  give  your  authority  ? 

A, — A  foreign  sovereign  with  whom  the  Crown  of  England  is  at  peace, 
is,  by  force  of  the  law  of  nations,  which  is  part  of  the  law  of  England, 
entitled  to  the  protection  of  the  court  to  restrain  threatened  acts  which 
would  be  injurious  to  the  property  of  such  sovereign  or  his  subjects ; 
but  not  to  restrain  acts  which  might  be  injurious  to  the  prerogative  of 
such  sovereign :  {ITie  Emperor  of  Austria  v.  Day,  4  L.  T.  Eep.  N.  S. 
274,  294.) 

Q. — Under  what  circumstances  can  a  foreign  state  maintain  an  action 
in  an  English  court,  and  by  whom  should  the  action  be  instituted  ? 

A. — A  foreign  state,  if  recognised  by  this  Government,  is  entitled  to 
the  aid  of  this  court,  but  it  must  give  security  for  costs,  and  sue 
in  the  name  of  some  public  officers  who  are  entitled  to  represent  the 
interest  of  the  state,  and  upon  whom  process  can  be  served  on  the 
part  of  the  defendants :  {The  Columbian  Government  v.  Rothschild,  1  Sim. 

M   M 
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104.)  And  it  mnst  conform  to  the  practice  and  regnlations  of  the  conrt : 
{PrioUau  v.  The  United  States,  4-c.,  14  L.  T.  Bep.  N.  S.  700 ;  8.  c.  L.  Eep. 
2  Eq.  659.) 


DISOOVEBT.  (a) 

Question, — ^What  was  a  bill  of  discovery  ? 

Answer, — Every  bUl  requiring  an  answer  was  in  a  certain  sense  a  bill  of 
discovery ;  but  the  species  of  bill  usually  so  distinguished  by  this  title  was 
a  bill  for  discovery  of  facts  resting  in  the  knowledge  of  the  defendant,  or 
of  deeds,  or  writings,  or  other  things  in  his  custody  or  power,  and  seeking 
no  relief  in  consequence  of  the  discovery;  an  action  for  discovery  will 
still  lie  except  where  a  simpler  remedy  is  expressly  given  under  the 
Judicature  Acts. 

Q. — ^In  what  cases  was  it  formerly  necessary  to  resort  to  a  court  of  equity 
in  support  of  a  right  which  could  be  established  only  through  a  court  of 
law? 

A, — ^If  any  discovery  were  necessary  before  the  right  could  be  estab- 
lished at  law,  the  party  seeking  it  would  formerly  have  been  compelled 
to  have  had  recourse  to  a  court  of  equity,  till  the  Common  Law  Pro- 
cedure Act,  1854  (17  &  18  Vict.  c.  125),  gave  the  courts  of  common  law 
a  power  of  compelling  discovery  on  the  application  of  either  party, 
either  of  documents  in  their  possession  or  power  relating  to  the  matter 
in  dispute,  or  of  facts  in  their  knowledge,  leave  being  first  obtained : 
(SB.  50,  51.)  (b) 

Q. — ^A.  brings  an  action  against  B.,  in  which  0.  is  a  material  witness 
for  the  former,  but  without  having  any  interest  whatever  in  the  matters 
in  question  between  these  two  parties.  Oan  or  cannot  B.,  who  is  ignorant 
of  what  0.  will  depose  to  against  him,  compel  0.  to  disclose  his  evidence? 
And  give  the  reason  for  your  answer. 

A, — ^No  ;  for  as  0.  may  be  examined  as  a  witness  in  the  action,  there 
is  no  ground  to  make  him  a  party  to  an  action,  unless  he  is  charged  with 
fraud  ;  as  in  the  case  of  a  solicitor  who  has  assisted  a  client  in  obtaining 
a  fraudulent  deed :  (see  St.  Eq.  §§  1489,  1495,  1499,  1500.) 

Q. — Give  some  instances  in  which  a  defendant  may  object  to  give  dis- 
covery sought  by  the  interrogatories. 

A, — (I.)  On  the  ground  that  the  discovery  would  subject  the  party 
giving  it  to  a  penalty  or  forfeiture.  (2.)  That  the  defendant's  right  is 
equal  to  the  plaintifiP's.  (3.)  That  the  discovery  sought  is  immaterial  to 
the  relief  claimed,  or  not  sufficiently  material  at  that  stage.  (4.)  On 
the  grounds  of  professional  confidence.  (5.)  That  the  discovery  sought 
relates  exclusively  to  the  respondent's  case.  (6.)  That  a  third  party  has 
an  interest  in  the  discovery,  and  ought  not  to  be  prejudiced.  (7.)  That 
the  discovery  might  be  injurious  to  public  interests :  (Dan.  Gh.  Pr.  6th 
edit.  1582,  et  seq,) 

(a)  See  Order  XXXI.,  and  ante,  p.  115. 

(6)  By  the  1878  Aot,  8.  24,  lub-s.  1,  the  Oonrt,  and  every  jndge  thereof,  is 
now  to  give  the  plaintiff  or  petitioner  the  same  relief  as  the  Ooort  of  Chancery 
formerly  gave. 
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Q. — ^How  ifl  diBooyery  obtainable  in  an  action  against  a  joint  stock 
company  ? 

A. — ^By  Order  XXXT.,  r.  5,  the  plaintiff  may  apply  at  chambers  for  an 
order  allowing  him  to  deliver  interrogatories  to  any  member  or  officer  of 
such  company,  and  an  order  may  be  made  accordingly  ;  and  any  such 
order  for  discorery  of  documents  should  state  by  what  officer  it  is  to  be 
made. 

Q. — When  an  order  has  been  made  for  a  defendant  to  make  an  affidavit 
as  to  documents,  upon  whom  should  such  order  be  served,  and  how  may 
it  be  enforced  ? 

A. — ^By  Order  XXXI.  service  of  an  order  for  discovery  or  inspection 
made  against  any  party  or  his  solicitor  is  sufficient  service  to  found  an 
application  for  an  attachment  for  disobedience  to  the  order.  But  the 
party  against  whom  the  attachment  is  made  may  show  in  answer  to 
the  application  that  he  has  had  no  notice  or  knowledge  of  the  order 
(r.  22) ;  but  a  solicitor  upon  whom  an  order  against  any  party  for  dis- 
covery or  inspection  is  served  under  the  last  rule,  who  neglects  without 
reasonable  excuse  to  give  notice  thereof  to  his  client  is  liable  to  attach- 
ment (lb.,  r.  23),  and  if  any  party  fails  to  comply  with  any  such  order 
he  is  liable  to  attachment,  and  also,  if  a  plaintiff,  is  liable  to  have  his 
action  dismissed  for  want  of  prosecution,  and  if  a  defendant  to  have  his 
defence,  if  any,  struck  out  and  to  be  placed  in  the  same  position  as  if  he 
had  not  defended  :  (lb,,  r.  21.) 

Q. — Sketch  the  common  form  of  affidavit  of  documents  under  an  order 

for  discovery.  

A, — This  is  prescribed  by  Ord.  XXXI.  rr.  13  and  17,  and  will  be  found 
in  form  8  of  Appendix  B.  to  the  Bules. 

The  party  should  state  that  all  the  documents  in  his  possession  or 
power  are  set  out  in  the  first  and  second  parts  of  the  first  sche- 
dule thereto. 
That  he  objects  to  produce  the  documents  mentioned  in  the  second 

part. 
Should  then  set  out  the  grounds  of  objection. 

That  in  the  second  schedule  thereto  he  has  set  out  a  list  of  docu- 
ments which  have  been  but  are  not  then  in  his  possession  or 
power. 
He  should  state  when  they  were  last  in  his  possession  or  power, 
and  what  has  become  of  them  since,  and  in  whose  possession  they 
now  are. 
And  should  finally  negative  ever  having  had  any  others  in  his  posses- 
sion or  power. 

Q. — ^What  was  the  distinction  between  a  bill  for  discovery  and  relief, 
and  a  biU  for  discovery  only ;  and  in  what  respect  did  the  proceedings  on 
the  two  bills  differ  ? 

A, — A  bill  for  discoveiy  and  relief  went  on  to  a  hearing,  whilst  a  bill 
for  discovery  only  stopped  when  the  discovery  was  obtained,  and  never 
went  to  a  hearing :  (Ayck.  Pr.  274,  9th  edit.) 

Q. — ^In  order  to  sustain  a  bill  of  discovery,  what  must  dearly  have 
appeared  on  the  face  thereof  ? 

M   M   2 
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j1.— (1)  The  matter  touching  which  the  discoyery  was  sought,  (2)  the 
interest  of  the  plaintifP  and  defendant  in  the  subject,  and  (3)  the  light 
of  the  first  to  require  the  discoyery  from  the  other :  (Eyans,  Oh.  Ft, 
273.)  (a) 

* 

Q. — ^In  the  case  of  a  bill  being  filed  merely  for  discoyery,  what  was  the 
rule  respecting  the  payment  of  costs  of  the  proceedings  ? 

A, — As  soon  as  the  defendant  had  filed  his  answer,  and  the  time 
allowed  for  excepting  had  expired,  he  might  moye  for  an  order  as  of  course 
for  his  costs  of  suit :  (Ayck.  ubi  sup,) 

Q. — Gould  the  defendant  move  to  dismiss  a  bill  filed  for  disooveiy 
only  and  not  for  relief  ? 

A, — ^When  the  bill  did  not  pray  relief,  the  defendant  could  not  moye  to 
dismiss  the  suit :  ( Woodcock  y.  Kingy  1  Atk.  80 ;  Ayck.  Pr.  274,  9th 
edit. ;  Hal.  Suit.  80.) 


PERPETUATING   TESTIMONY. 

Question. — ^What  is  the  nature  and  effect  of  proceedings  to  perpetuate 
the  testimony  of  witnesses  ? 

Answer, — The  writ  does  not  pray  relief  against  the  defendant.  When 
the  testimony  of  witnesses  is  in  danger  of  being  lost  before  the  matter 
to  which  it  relates  can  be  made  the  subject  of  judicial  investigation,  the 
court  will  lend  its  aid  to  preserve  and  perpetuate  the  testimony  :  (Evans^ 
Oh.  Pr.  334.) 

Q. — ^If  an  estate  be  devised  by  will  away  from  the  heir-at-law,  and  the 
devisee  is  desirous  to  secure  the  testimony  of  the  witnesses  to  the  will, 
what  proceedings  can  the  devisee  take  to  accomplish  this  object  f 

A. — ^The  devisee  may  issue  a  writ  to  perpetuate  testimony  against  the 
heir,  setting  forth  the  will  verbatim,  and  suggesting  that  the  heir  is 
inclined  to  dispute  its  validity ;  and  then,  when  the  action  is  at  issue,  the 
witnesses  to  the  will  are  examined,  after  which  the  action  is  at  end  ;  but 
the  heir  is  entitled  to  his  costs,  even  though  he  contests  the  wilL 

Q. — ^What  statute  was  there  upon  this  subject,  and  what  provisions 
are  now  substituted  ? 

A. — The  5^6  Vict.  c.  69,  s.  1,  enacted  that  any  person  who  would, 
under  the  circumstances  alleged  by  him  to  exist,  become  entitled,  upon 
the  happening  of  any  future  event,  to  any  honour,  title,  dignity,  or  office, 
or  estate,  the  right  to  which  could  not  by  him  be  brought  to  trial  before 
the  happening  of  such  event,  might  issue  a  writ  to  perpetuate  any 
testimony  which  might  be  material  for  establishing  such  right.  This 
Act  is  now  repealed,  but  the  provisions  are  repeated  by  Ord.  XXXVH, 
r.  26.  (b) 

Q. — ^Did  the  Oourt  of  Ohancery  lose  any  of  its  jurisdiction  by  the 
passing  of  the  Probate  Act  ?  and  if  so,  what  part  ? 

(a)  If  the  plaintifiTs  claim  be  for  disoovery  only,  the  statement  of  eUim  most  nov 
show  it:  (Ord.  XXL,  r.  6.) 
(i)  A  writ  should  be  iMued  now  in  the  Ohancery  Division. 
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ii.— By  this  Act  (20  &  21  Viot.  o.  77),  where  a  will  has  been  proved  in 
solemn  form  in,  or  its  validity  decided  by,  the  Probate  Oourt,  this  binds 
persons  interested  in  the  real  estate  comprised  in  the  will :  (see  sects.  61, 
62.)  And  where  this  had  been  done,  it  was  of  coarse.  Unnecessary  to  go 
into  equity  to  establish  the  will.  Bat  the  Act  did  not  by  express  enact- 
ment oust  the  jarisdiction  of  equity ;  and  on  behalf  of  a  devisee  equity 
has  still  a  jurisdiction  in  these  cases :  {Jones  v.  Gregory,  9  L.  T.  Bep. 
N.  S.  556  ;   Williams  v.  Williams,  ib.  566. 

Q. — ^By  marriage  settlement  estates  are  limited  to  A.  for  Hf e,  remainder 
to  the  eldest  and  other  sons  of  the  marriage  successively  in  tail.  The 
eldest  son  has  attained  twenty-one ;  the  father  and  son  concur  in  barring 
the  entail,  and  they  borrow  money  on  security  of  the  estates.  On  the 
investigation  of  the  title  for  that  purpose,  the  certificate  of  the  baptism 
or  birth  of  the  eldest  son  cannot  be  found,  but  an  aged  relative  of  the 
family  present  at  the  birth  of  the  son  can  prove  his  birth  and  legitimacy ; 
what  proceediugs  should  be  adopted  to  make  this  evidence  available  in  the 
<event  of  litigation  after  the  death  of  the  witness  ?  And  state  the  general 
coarse  of  such  proceedings. 

A, — Under  the  circumstances  detailed  in  this  question,  a  writ  should 
be  issued  for  the  purpose  of  perpetuating  the  testimony  of  the  relative  who 
•can  prove  the  birth  and  legitimacy  of  the  son.  The  action  is  proceeded 
with  in  the  usual  way,  and  as  soon  as  the  issue  is  joined  an  order  for  the 
appointment  of  an  examiner  may  be  obtained,  and  the  examination  of  the 
witness  taken.  After  the  examination  there  is  an  end  of  the  action,  for,  as 
the  claim  does  not  pray  relief,  the  action  is  never  brought  to  a  hearing. 
As  soon  as  the  examination  is  complete,  the  defendant  is  entitled  to  apply 
for  his  costs,  upon  the  simple  allegation  that  he  did  not  examine  any 
witnesses :  (Evans,  Oh.  Pr.  384.) 

Q. — ^In  what  cases  cannot  the  evidence  taken  under  a  writ  to  perpetuate 
testimony  afterwards  be  used  ? 

A, — Such  evidence  cannot  be  used  if  the  witnesses  are  alive,  and 
capable  of  attending,  and  within  the  jurisdiction  at  the  time  of  the  trial : 
<8ee  St.  Eq.  §  1607  et  seq, ;  Evans,  Oh.  Pr.  835.) 
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Question. — ^Explain  and  illustrate  the  general  principles  on  which  the 
Court  of  Ohancery  acts  in  adjudicating  on  dealings  and  transactions  between 
a  solicitor  and  his  client. 

Answer. — ^Between  solicitor  and  client  entire  good  faith  is  required  ;  and 
•during  the  existence  of  that  relationship  between  them  there  is  a  general 
inability  to  deal  with  each  other.  If  a  solicitor  contracts  with  or  takes  a 
bond  from  a  person  who  at  the  time  is  his  client,  he  is  subject  to  the  onus 
of  proving  the  perfect  fairness  of  the  transaction.  And  a  gift  made  to  a 
solicitor /^eTM^an^e  lite  will  be  set  aside:  (St.  Eq.  §§  810-818,  817,  819  ; 
Harrison  v.  Guest,  27  L.  T.  Eep.  N.  S.  208.) 

Q. — A  client  desires  to  tax  his  solicitor's  bill  of  costs.  What  steps 
must  he  take,  and  what  is  the  rule  as  to  the  costs  of  taxation  ? 
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il.— The  client  maj  present  a  petition  of  ooone  for  taxation  of  liis 
solicitor's  bill ;  but  if  a  year  has  elapsed,  or  the  bill  has  been  paid,  a 
special  application  shonld  be  made  by  summons.  -  If  more  than  one-sixth 
of  the  bill  is  taxed  off,  the  solicitor  must  pay  the  costs  of  taxation ;  if  less 
than  one-sixth,  the  client  has  to  pay  the  charges. 

Q. — ^A.,  the  solicitor  for  B.,  the  plaintiff  in  an  action  to  recoyer  a  bond 
debt  due  from  C,  purchases  the  debt  from  B.  pendente  Ute.  He  after- 
wards assigns  it  for  value,  without  notice  of  the  circumstances,  to  D., 
who  gives  notice  to  0.  of  his  assignment.  Advise  on  D.'s  title  to  the 
debt. 

A. — ^Under  the  25th  section  of  the  Judicature  Act,  1873,  sub-sect.  6, 
D.  can  only  take  subject  to  the  equities  affecting  the  debt ;  it  would  be 
■till  open  to  B.  to  set  aside  the  transaction. 

Q. — ^If  one  of^a  firm  of  solicitors  be  appointed  and  acts  as  trustee,  is  he 
or  his  firm  entitled  to  professional  charges  ?  Bef er  to  any  recent  decisions 
on  the  subject. 

A, — The  rule  that  a  trustee,  being  also  a  solicitor,  will  not  be  allowed 
his  professional  charges,  unless  authorised  by  the  trust  instrument,  has 
been  modified  by  recent  cases.  In  Cradock  v.  Piper,  it  was  held  that  one 
of  several  trustees,  being  a  solicitor,  may  be  employed  by  his  co-trusteee, 
and  make  the  usual  charges  against  them,  provided  the  amount  of  the 
cost  be  not  thereby  increased :  (1  M.  &  G.  664 ;  15  L.  T.  Bep.  N.  8. 
61.) 

And  in  the  case  of  Clark  v.  Carlan,  it  was  decided  by  Wood,  V.O.,  that 
where  one  of  a  firm  of  solicitors  is  a  trustee,  and  he  and  his  partner  agree 
that  the  partner  shall  do  all  the  work  and  have  all  the  profits  of  the  trust 
business,  the  partner  may  make  and  recover  against  the  trust-estate  the 
usual  professional  charges :  (4  L.  T.  Bep.  N.  S.  361.) 

Q.— J)efine  the  nature  and  extent  of  a  solicitor's  lien  on  papers  in  his 
hands  belonging  to  his  client,  and  also  of  his  lien  on  a  fund  recovered  in 
an  action. 

A, — ^The  former  is  merely  a  right  to  withhold  the  deeds,  &c.,  until  his 
costs  are  paid ;  it  is  only  a  passive  lien.  It  prevails  as  against  the  repre- 
sentatives of  the  client,  but  is  only  commensurate  with  the  right  of  the 
client ;  so  that  when  a  mortgage  is  paid  off,  the  solicitor  of  the  mortgagee 
cannot  retain  the  deeds.  But  a  solicitor  has  a  lien  on  a  fund  realised  in 
an  action  for  his  costs  of  the  action,  or  immediately  connected  with  it ; 
and  this  is  a  lien  which  he  may  actively  enforce :  (see  Sm.  Man.  seot.  616.) 

Q. — ^What  are  the  rights  of  a  solicitor  who  has  a  lien  on  a  client's  deeds 
and  papers,  with  reference  to  the  production  as  well  as  deHvezy  of  them 
up  tO'his  client  ? 

A, — ^He  cannot  be  compelled  to  deliver  up  or  produce  the  documents  t» 
the  client  until  his  costs  are  paid.  But  the  lien  will  ifot  prevent  the  pro- 
duction of  them  in  case  of  legal  proceedings  between  third  parties.  Nor 
will  the  lien  be  allowed  to  prejudice  the  rights  of  persons  claiming  adversely 
and  paramount  to  the  client. 

Q. — Have  the  town  agents  of  a  country  solicitor  any,  and  what,  lien 
upon  the  papers  in  their  hands  belonging  to  the  clients  of  the  oountxy 
solicitor  ? 
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A, — The  town  agent  of  the  solicitor  in  the  countiy  has  no  lien  for  his 
general  balance  upon  papers  of  the  client  which  come  into  his  hands  ;  but 
he  has  a  particular  Uen  to  the  extent  of  his  charges  in  the  action  or 
matter  in  which  he  has  been  the  agent  for  the  country  client. 

Q. — ^Is  notice  to  the  London  agent  of  a  solicitor  of  an  infant  purchaser 
binding  on  the  purchaser,  if  the  purchase  is  made  under  a  judgment  of 
the  court  ? 

A, — Notice  to  the  London  agent  is  sufficient,  assuming  that  he  has 
represented  the  purchaser  in  the  proceedings. 

Q. — Can  the  court  give  solicitors  a  charge  for  their  costs  upon  the 
property  recovered  or  preserved  by  them  ? 

A. — ^Yes,  unless  the  right  to  recover  the  costs  is  statute-barred  ;  and  all 
conveyances  to  defeat  such  charges  are  void,  except  as  against  a  bond  fide 
purchaser  for  value  without  notice :  (23  k  24  Vict.  o.  127,  s.  28.) 

Q. — Can  a  solicitor,  on  taxation,  get  interest  allowed  on  his  cash 
disbursements,  if  he  be  fairly  entitled  thereto  ?  and  if  so,  under  what 
Act? 

A, — ^Yes.  By  sect.  17  of  the  83  &  34  Vict.  c.  28,  the  taxing  master 
may  allow  interest  at  such  a  rate  and  from  such  time  as  he  thinks  just,  on 
moneys  disbursed  by  the  solicitor  for  the  client. 

Q. — ^What  authority  ought  to  be  taken  by  a  solicitor  from  his  client  for 
the  prosecution  or  defence  of  an  action  ? 

A, — ^The  solicitor  should  be  careful  to  obtain  a  written  authority  or 
retainer  from  his  client  to  institute  or  defend  the  action.  But  although 
such  authority  may  be  by  parol,  yet  if  so,  and  the  authority  is  afterwards 
disputed  by  the  client,  the  ovma  prohandi  will  lie  on  the  solicitor :  (Gk>ld. 
Eq,  206,  4th  edit.) 

Q. — Can  the  solicitor  be  made  a  party  to  an  action  for  the  purpose  of 
compelling  a  discovery  from  him? 

A, — If  a  writ  for  discovery  be  issued  against  a  solicitor,  he  cannot  be 
compelled  to  disclose  the  secrets  of  his  clients  ;  unless  he  is  charged  with 
fraud,  as  if  he  had  assisted  a  client  in  obtaining  a  fraudulent  deed :  (St. 
Eq.  §§  1496,  1500.) 

Q. — ^What  is  the  rule  with  respect  to  the  notice  to  the  counsel,  solicitor, 
or  agent  being  notice  to  the  client  or  principal  ? 

A . — That  it  is  good  notice,  since  in  each  case  it  would  be  a  breach  of 
trust  or  confidence  in  the  agent,  solicitor,  or  counsel  not  to  inform  the 
principal  or  client.  The  notice  to  the  counsel,  solicitor,  or  agent  must, 
however,  be  in  the  same  transaction  or  in  one  closely  followed  by  and 
connected  with  another :  (see  St.  Eq.  §  399  ;  Le  Neve  v.  Le  Neve,  2  L.  0. 
Eq.  23,  2nd  edit. ;  and  45  &;  46  Vict.  c.  39,  s.  3.) 


THE  OOUBTS,  JUDGES,  AND  OFFIOEES  THEREOF,  (a) 
Queetion, — Name  the  several  courts  formerly  having  equitable  juris- 

(a)  As  to  the  Sapreme  Oonrt  of  Judicature,  which  inclndea  the  Court  of  Appeal 
and  the  High  Ooart  of  Justice  and  its  jurisdiction,  see  ante^  p.  56,  Common  Law 
Division. 
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diction,  distingaishing  those  in  which  the  jurisdiction  was  limited,  and  to 
what  extent. 

Answer, — The  principal  court  of  equity  in  England  was  the  High  Gooit 
of  Chancery,  of  which  the  Lord  Chancellor  was  the  head ;  the  difiPerent 
branches  of  the  court  were  the  Court  of  Appeal,  the  Court  of  the  Master 
of  the  Bolls,  and  the  Vice-Chancellors'  Courts.  There  were  ako  courts  of 
equity  in  the  Counties  Palatine,  in  the  two  Universities,  in  the  City  of 
London,  and  in  the  Cinque  Ports,  but  their  jurisdiction  was  limited : 
(3  St.  C.  350  n,  8th  edit.)  The  Common  Law  Procedure  Act,  1854, 
(17  &  18  Vict.  c.  125),  also  invested  the  common  law  courts  with  an 
equitable  jurisdiction ;  and  the  County  Courts  had  a  jurisdiction  up  to 
500/.  in  certain  cases. 

Q.^How  far  did  the  jurisdiction  of  the  Court  of  Ohanceiy  extend  I 
Could  it  make  a  decree  relating  to  land  out  of  the  jurisdiction  ?  State 
the  rule. 

A, — ^The  jurisdiction  of  the  court,  so  far  as  enforcing  its  orders  by 
attachment,  &c.,  or  binding  land  by  its  decrees,  extended  only  to  England 
and  Wales.  But  it  might  order  service  of  proceedings  abroad,  even  though 
the  subject-matter  of  the  suit  was  also  out  of  the  jurisdiction  :  (^Drummond 
V.  Drummand,  L.  Bep.  1  Eq.  355 ;  s.  c.  on  app.  15  L.  T.  Bep.  N.  8.  337.) 

It  followed  that  the  court  could  not  decree  a  partition  of  lands  abroad ; 
but  it  might  enforce  specific  performance  respecting  such  lands  if  the 
defendant  was  here,  or  came  within  the  jurisdiction  of  the  court.  For 
the  general  rule  was  that  although  the  property  in  controversy  were  out 
of,  yet  if  the  parties  were,  or  came  within,  the  jurisdiction,  the  court 
would,  so  far  as  it  could,  give  relief  by  proceeding  against  the  parties,  and 
not  directly  against  the  property :  (lb. ;  Penn  v.  Lord  Baltimore,  2  L.  C. 
Eq.  762,  2nd  edit.) 

Q. — ^Enumerate  the  former  equity  judges  in  their  order  and  rank,  and 
describe  the  constitution  of  the  courts  of  appeal,  including  the  highest  in 
the  realm,  and  the  mode  of  giving  judgment  in  each. 

A. — The  order  in  which  the  equity  judges  ranked  were:  1.  The  Lord 
High  Chancellor.  2.  The  Master  of  the  Bolls.  3.  The  Lords  Justices. 
4.  The  Three  Vice-Chancellora. 

The  Court  of  Appeal  was  constituted  by  the  statute  14  &  15  Vict.  c.  83, 
by  which  Act  two  Lords  Justices  sitting  alone  or  with  the  Lord  Chan- 
cellor, or  one  of  the  Lords  Justices  sitting  alone  with  the  Lord  Chancellor, 
might  hear  appeals,  and  exercise  the  same  jurisdiction,  powers,  and  autho- 
rities as  were  exercised  by  the  Lord  Chancellor.  By  the  30  &  31  Vict, 
c.  64,  8.  1,  all  the  jurisdiction,  powers,  and  authorities  of  the  Court  of 
Appeal  might  be  exercised  by  either  of  the  Lords  Justices  when  sitting 
separately,  but  no  decree  made  on  the  hearing  of  a  cause,  or  on  further 
consideration,  could  be  reheard  before  such  judges  when  sitting  separately. 
As  to  present  Court  of  Appeal  see  ante,  p.  56. 

The  House  of  Lords  was  the  highest  court  of  appeal  in  the  realm, 
and  was  composed  of  the  peers  of  the  realm,  but  the  judgments  were 
in  general  only  considered  by  the  law  lords.  It  was  constituted  by 
the  common  law.  The  present  court  is  constituted  by  39  &  40  Vict 
c  59. 

The  judgments  of  each  court  were  delivered  by  the  respective  judges 
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thereof  in  public.  The  Lord  Chancellor  was  empowered  by  15  &  16  Vict. 
o.  80,  8.  60,  to  deliver  a  written  judgment  within  six  weeks  after  he  had 
retired  from  office.  The  judgments  of  the  House  of  Lords  were  delivered 
by  the  law  lords,  which  were  adopted  by  the  House. 

Q. — ^What  were  the  duties  of  the  Accountant-Qeneral  ?  Was  it  his 
duty  to  manage  the  investment  of  the  funds  under  the  control  of  the 
court  ?     And  was  he  a  judicial  officer  in  any  respect  ? 

A, — ^The  duties  of  the  Accountant-General  (now  the  Paymaster-Gteneral) 
were  to  perform  all  matters  relating  to  the  delivery  of  the  suitors'  money 
and  efiPects  into  and  taking  them  out  of  the  Bank  of  England.  But  he 
did  not  actually  receive  the  money,  &c. ;  it  was  merely  placed  in  the  bank 
in  his  name,  and  he  kept  an  account  with  the  bank,  and  gave  the  bank 
power  to  receive  the  dividends  thereof  as  they  became  due.  He  could  not 
invest  the  funds,  unless  paid  in  under  statutory  provision,  without  order 
of  the  court.  He  could  not  be  said  to  be  a  judicial  officer,  unless,  indeed, 
he  were  so  under  0.  0.  1,  rr.  1-8 :  (see  Ayck.  Pr.  444,  474,  &c.,  9th  edit, 
and  next  answer.) 

Q. — State  shortly  the  effect  of  the  Court  of  Chancery  Funds  Act,  1872. 

A. — The  principal  effect  of  the  Act  (35  &  36  Vict.  c.  44)  was  to 
abolish  the  office  of  the  "  Accountant-Qeneral "  of  the  Court  of  Chancery 
and  to  transfer  his  duties  to  the  "Paymaster-General."  Sect.  14  provides 
that  money  paid  into  court  shall,  subject  to  the  provisions  of  the  Act  and 
of  any  rule  made  thereto,  be  placed  on  deposit  account  and  bear  interest 
at  21.  per  cent.  The  orders  made  pursuant  to  the  Act  are  now  consoli- 
dated and  amended  by  the  Supreme  Courts  Funds  Bules,  1884. 

Q. — ^What  are  the  duties  of  the  examiners  ? 

A. — They  are  to  preside  at  the  oral  examination  of  witnesses;  to 
administer  oaths  and  take  affirmations  ;  to  take  down  the  examination  in 
writing  in  the  form  of  a  narrative,  read  it  over  to  the  witness,  and  request 
him  to  sign  it ;  and  then  transmit  it  to  the  central  office :  (Evans,  Ch.  Pr. 
318,  &c. ;  Hal.  Suit,  54.) 

Q. — State  the  duties  of  the  clerks  of  records  and  writs. 
A, — Their  duties  are  to  issue  and  seal  writs,  enter  appearances,  and  file 
affidavits,  &c. 

Q. — State  the  duties  of  the  registrars. 

A, — ^They  are  principally  to  set  down  actions,  and  make  out  a  list 
thereof,  to  take  down  minutes  of  the  judgments,  to  draw  up  same  and 
orders,  and  settle  and  sign  them. 

Q. — ^What  are  the  functions  of  the  conveyancing  counsel  of  the  court  ? 

A, — Their  duties  are  to  peruse  abstracts,  prepare  conditions  of  sale, 
requisitions  on  title,  and  such  conveyances  as  may  be  necessary  on  sales 
or  investments  carried  out  under  direction  of  the  court ;  also  to  prepare 
settlements  under  the  Infants'  Settlements  Act,  &c. :  (see  15  &  16  Vict. 
c.  80,  s.  40.) 

Q. — ^What  is  the  distinction  between  the  judicial  and  the  administrative 
jurisdiction  of  the  Chancery  Division  of  the  High  Court.  Name  the 
officers  who  preside  over  each  branch  ? 
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A. — ^The  judicial  jorisdiction  of  the  court  consists  in  the  decision  or 
determination  of  the  matter  which  is  really  at  issue  between  the  litigants. 
The  administrative  jurisdiction  consists  in  the  regulation  of  the  proceed- 
ings used  by  the  court  to  assist  it  in  its  judicial  capacity,  and  to  enforce 
its  orders  and  judgments. 

The  judicial  officers  of  the  Chancery  division  of  the  High  Court  are 
the  Lord  Chancellor  (the  President),  the  Vice-Chancellor  Bacon,  and 
the  four  justices,  Kay,  Ohitty,  Pearson,  and  North.  The  administrative 
officers  are  the  registrars,  the  taxing  masters,  the  Paymaster-General,  the 
chief  clerks,  and  the  record  and  writ  clerks ;  but  some  of  the  duties  of 
these  are  also  partly  judicial,  as  matters  that  come  before  the  judges* 
chief  clerks. 

Q. — ^How  and  when  did  the  House  of  Lords  gain  the  power  of  sitting 
as  the  highest  court  of  appeal  ? 

A. — The  House  of  Lords  succeeded  to  this  authority,  as  of  course,  upon 
the  dissolution  of  the  Aula  Regia.  For,  as  the  barons  of  Parliament  were 
constituent  members  of  that  court,  and  the  rest  of  its  jurisdiction  was 
dealt  out  to  other  tribunals,  over  which  the  great  officers  who  accompanied 
those  barons  were  respectively  delegated  to  preside,  it  followed  that  the 
right  of  receiving  appeals,  and  superintending  all  other  jurisdictions,  still 
remained  in  the  residue  of  that  noble  assembly,  from  which  every  other 
great  court  was  derived  :  (see  St.  C.  361,  8th  edit.)  (a) 
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Question, — State  the  different  disabilities  by  which  a  person  may  be 
hindered  from  suing,  and  the  distinguishing  characters  of  these  dis- 
abilities. 

Answer, — The  usual  disabilities  are  infancy,  coverture,  idiotcy,  and 
lunacy.  For,  as  to  infants  and  lunatics  and  idiots,  they  are  generally 
treated  as  having  no  capacity  to  bind  themselves,  from  the  want  of 
sufficient  reason  and  discernment  of  understanding ;  but  married  women 
may  now  sue  as  femes  soles.  These  disabilities  are,  however,  more  as  a 
protection  than  otherwise.  On  the  other  hand,  as  a  suit  cannot  be 
instituted  against  them,  it  would  be  unjust  to  allow  them  to  institute 
suits  against  others,  when  they  are  not  liable  for  their  own  acts,  for  the 
remedy  ought  to  be  mutual.  So  an  alien  enemy  cannot  sue,  nor  an 
outlaw,  nor  a  convict,  nor  a  bankrupt,  for  that  would  be  contrary  to 
public  policy.  So,  if  both  parties  are  in  pari  delicto,  the  court  will  not 
interfere ;  and  see  ante,  p.  423.) 

Q. — ^What  is  the  rule  as  to  making  parties  to  suits,  and  has  any  recent 

(a)  Lord  Hale,  however,  aoconnts  for  the  appeal  to  the  House  of  Lords  in  tquihf 
cases  from  the  notorious  misconduct  of  Bacon  as  a  judge.  See  note  to  Lord  Campbell's 
"  Life  of  Bacon.**  It  is  proved  that  the  Lords  did  not  entertain  appeals  in  equitable 
cases  before  the  reign  of  Charles  I. :  (see  Hallam's  Const.  Hist.  p.  24,  voL  8, 9th  edit) 
As  to  present  formation  of  the  court,  see  89  <&  40  Vict.  c.  59,  which  provides  for  the 
appointment  eventually  of  four  Lords  of  Appeal  in  ordinary  (to  be  life  peers)  to  aid 
the  House  in  hearing  appeals  (s.  6),  and  requires  every  appeal  to  be  heard  b^ore 
three  lords  of  appeal  (law  lords)  at  least  (s.  6). 


PABTIE8  TO   SUITS.  639' 

alteration  been  made  in  this  respect  ?     If  so,  state  jour  authority,  and 
gire  one  or  two  examples. 

A, — ^Formerly  the  rule  was,  that  all  persons  interested  in  the  subject- 
matter  of  the  litigation  should  be  parties  to  the  suit.  To  this  rule,  how- 
ever, there  were  some  exceptions.  And  now,  by  Order  XVI.,  rr.  32-39, 
it  is  not  competent  to  any  defendant  in  any  suit  to  take  any  objection 
for  want  of  parties,  in  any  cases  to  which  the  rules  next  thereinafter  set 
forth  extend.     The  following  are  some  of  the  cases  referred  to  : 

Any  residuary  legatee,  or  next  of  kin,  may,  without  serving  the  remain- 
ing residuary  legatee,  or  next  of  kin,  have  a  decree  for  the  administration 
of  the  personal  estate  of  a  deceased  person  :  (r.  33.) 

Any  legatee  interested  in  a  legacy  charged  upon  real  estate,  and  any 
person  interested  in  the  proceeds  of  real  estate  directed  to  be.  sold,  may, 
without  serving  any  other  legatee  or  person  interested  in  the  proceeds  of 
the  estate,  have  a  decree  for  the  administration  of  the  estate  of  a  deceased 
person :  (r.  84.) 

Any  residuary  devisee  or  heir  may,  without  serving  any  co-residuary 
devisee  or  co-heir,  have  the  like  decree  :  (r.  35.) 

Any  one  of  several  cestuis  que  trust  may  have  a  judgment  or  order  for 
the  execution  of  the  trusts  without  serving  any  other  cestui  que  trust  i 
(r.  36.) 

In  actions  of  waste  one  person  may  sue  on  behalf  of  himself  and  all 
others  having  the  same  interest  :  (r.  37.) 

An  executor,  administrator,  or  trustee,  may  have  a  judgment  for  the 
administration  of  estate  or  the  execution  of  the  trusts  against  any  one 
legatee,  next  of  kin,  or  cestui  que  trust :  (r.  38.) 

In  all  the  above  cases,  the  court,  if  it  shaJl  see  fit,  may  require  any 
other  persons  to  be  made  parties,  &c. :  (Bule  39  ;  see  further  Evans,. 
Ch.  Pr.) 

Q. — Is  it  necessary  that  all  parties  having  an  interest  in  real  estate 
should  be  made  parties  to  a  writ  against  trustees,  in  order  to  carry  the 
trusts  into  execution,  or  will  it  be  sufficient  to  make  the  trustees  only 
parties  to  the  writ  ? 

A. — ^In  all  suits  concerning  real  and  personal  estate,  which  is  vested  in 
trustees,  they  now  represent  the  persons  beneficially  interested  under  the 
trust,  and  it  is  not  necessary  to  make  the  cestuis  que  trust  parties  to  the 
suit ;  but  the  court  or  a  judge  may  at  any  stage  of  the  proceedings  order 
any  of  them  to  be  made  parties  either  in  addition  to  or  in  lieu  of  the 
previous  parties  thereto:  (Ord.  XVI.,  r.  37,  and  sup.) 

Q. — ^In  a  case  in  which  the  right  of  an  heir-at-law  depends  upon  the 
construction  which  the  court  can  put  upon  an  instrument,  and  it  is 
difficult  to  ascertain  who  is  such  heir-at-law,  can  the  judgment  of  the 
court  upon  the  construction  of  the  instrument  be  obtained  without  the 
expense  of  first  finding  the  heir  at  law  ?     If  so,  how  ? 

A. — ^In  this  case  the  court  may  appoint  some  one  or  more  person  or 
persons  to  represent  such  heir-at-law,  and  the  judgment  of  the  court  will 
then  bind  him :  (Ord.  XVI.,  r.  32  ;  see  Ee  Pepitfs  Estate,  Chester  v. 
Phillips,  46  L.  J.  95  Oh.) 

Q. — Is  the  Attorney-General  a  necessary  party  to  an  action,  the  subject 
of  which  is  a  legacy  given  to  a  charity  already  established  ? 
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A, — In  all  actions  relative  to  charitable  fnnds,  the  Attomey-Gteneral 
must  be  made  a  party ;  be  need  not  be  made  a  party,  however,  when  a 
private  charity  is  the  subject  of  the  action,  nor  in  respect  of  a  legacy  given 
to  a  charity,  on  a  writ  issued  against  an  executor  for  an  account :  (Gold. 
Eq.  223,  4th  edit.) 

Q. — ^Is  a  bankrupt  a  necessary  party  to  a  writ  issued  against  his 
trustee  ? 

A. — Not  generally ;  because  the  interests  of  a  bankrupt  (whether  legal 
or  equitable)  are  vested  in  his*  trustee  or  trustees  by  virtue  of  their  appoint- 
ment :  (Bro.  0.  0.  228.)  If,  however,  fraud  and  collusion  between  the 
trustee  and  the  bankrupt  be  charged,  the  bankrupt  may  be  made  a  party 
defendant :  (see  Bede.  Plead.  162.)  Or  if  a  discovery  is  sought :  (Ayck. 
Pr.  631,  9th  edit.) 

Q. — By  whom  does  the  Sovereign  sue,  and  how,  and  who  is  the  dominus 
litis  or  plaintiff  of  such  a  suit,  and  who  is  responsible  for  its  conduct  f 
Must  a  Queen  Consort  sue  in  like  manner  ? 

A. — The  Sovereign  sues  by  writ  (formerly  information)  exhibited  in  the 
name  of  his  Attorney  or  Solicitor  General  as  the  informant,  who  is  the 
dominus  litis  or  plaintiff  of  every  writ  issued  (or  information  filed)  in  his 
name  either  ex  officio  or  in  the  name  of  a  relator.  But  the  relator,  if  one, 
is  answerable  for  the  propriety  of  the  proceedings  and  the  conduct  of  the 
action.  The  Queen  Consort,  partaking  of  the  prerogative  of  the  Crown, 
sues  (or  informs)  by  her  Attorney-General :  (Sm.  Pr.  268,  269,  7th 
edit.) 

Q. — ^To  a  writ  issued  by  a  cestui  que  trust,  is  the  trustee  a  necessary 
party? 

A. — ^Yes  ;  the  trustee  must  be  made  a  party. 

Q. — ^In  actions  to  carry  into  execution  the  trusts  of  a  will,  in  what 
cases  is  it  necessary  or  desirable  that  the  heir-at-law  should  be  made  a 
party? 

A, — ^When  the  plaintiff  desires  to  have  the  will  established  against  him : 
(see  Ord.  XVL,  r.  46 ;  Evans,  Ch.  Pr.  672.) 
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Question, — State  the  several  modes  in  which  matters  may  be  com- 
menced in  this  Division  of  the  High  Court,  and  state  with  respect  to  each 
mode  some  of  the  matters  to  which  it  is  applicable. 

Answer. — 1.  By  writ,  in  all  cases  where  the  old  mode  of  proceeding 
was  by  bill  or  information.  The  bill  was  used  in  cases  where  one  person 
sought  equitable  relief  against  another,  and  which  relief  could  not  be 
obtained  by  petition  or  summons,  and  the  information  was  used  where  the 
rights  of  the  Crown  was  concerned. 

2.  By  petition,  where  relief  is  sought,  but  from  the  nature  of  the  case 
the  court  grants  it  in  a  summary  way,  without  regarding  the  general 
proceedings  by  writ,  as  in  matters  of  lunacy  or  charity. 

8.  By  summons,  which  is  heard  at  chambers,  but  sometimes  adjourned 
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into  court,  and  is  applicable  where  summary  relief  is  songbt,  as  to  obtain 
the  appointment  of  guardians  for  infants,  administration,  or  the  like. 

Q. — ^Explain  the  procedure  bj  which  parties  interested  in  the  subject- 
matter  of  an  action,  and  not  made  plaintiffs  or  defendants,  are  brought 
before  the  Court. 

A. — ^By  Ord.  XVI.,  r.  48,  where  a  defendant  claims  to  be  entitled  to 
oontribution  or  indemnity  over  against  any  person  not  a  party  to  the 
action,  he  may,  by  leave  of  the  court  or  a  judge,  issue  a  notice  called  the 
third-party  notice  to  that  effect,  stamped  with  the  seal  with  which  writs 
of  summons  are  sealed.  A  copy  of  such  notice  shall  be  filed  with  the 
proper  officer,  and  served  on  such  person  according  to  the  rules  relating  to 
the  service  of  writs  of  summons.  The  notice  shall,  unless  otherwise 
ordered  by  the  court  or  a  judge,  be  served  within  the  time  limited  for 
delivering  his  statement  of  defence,  with  a  copy  of  the  statement  of 
claim,  or  if  there  be  no  statement  of  claim,  then  a  copy  of  the  writ  of 
summons  in  the  action.  The  third  party  must  then  enter  an  appearance 
within  eight  days  from  the  service  of  the  notice.  The  defendant  giving 
the  notice  then  applies  for  directions :  (lb,,  rr.  49,  52.) 

Q. — State  some  of  the  cases  in  which  the  assistance  of  the  court  can  be 
obtained  by  petition. 

A. — Application  for  vesting  orders — ^The  appointing  of  new  Trustees 
-*For  leave  to  marry  an  infant  ward  of  court— For  an  infant  to  make  a 
marriage  settlement — ^For  leases  and  sales  under  the  Settled  Estates  Act. 
To  wind  up  a  Begistered  Company,'  and  others  too  numerous  to  mention, 
are  made  by  petition. 

Q. — State  some  of  the  principal  matters  commenced  before  a  judge  at 
chambers. 

A, — Application  as  to  the  guardianship  of  infants,  except  for  guardians 
€ui  litem ;  and  as  to  the  maintenance  of  infants.  For  administration  of 
estates.  Under  the  Legacy  Duty  Act  for  payment  of  money  out  of 
court.  Under  the  Drainage  Act.  Under  sect.  82  of  36  Geo.  8,  c.*52, 
and  the  10  &  11  Vict.  o.  96,  where  the  fund  does  not  exceed  1000/., 
&c. ;  Ord.  LV.,  r.  2.)  (a)  So  applications  by  husband  and  wife  under 
the  Married  Woman's  Property  Act,  1882,  may  be  made  atchambers, 
and  by  vendor  or  purchaser  under  87  &  88  Vict.  c.  78,  s.  9,  and  cases 
under  44  &;  45  Vict.  c.  41.     See  Ord.  LV. 

Q. — ^How  was  a  suit  commenced  under  ordinary  circumstances,  when 
the  rights  of  the  Crown  were  concerned  ? 

A. — ^By  information;  exhibited  in  the  name  of  the  Attorney  or 
Solicitor-General,  as  the  informant.  The  information  must  have  been 
signed  by  the  Attorney-General,  for  which  purpose  counsel  mast  have 
certified  that  it  was  proper  for  his  sanction.  A  copy  of  the  information 
was  then  left  with  the  Attorney-General,  together  with  a  certificate  by 
the  solicitor  that  the  relator  (if  one)  was  competent  to  pay  the  costs, 

(a)  So  the  following  interlocutory  applications  miut  be  made  at  chambers:  For 
time  to  deliver  a  statement  of  claim  or  defence.  For  leave  to  amend.  To  enlarge  the 
time  for  taking  evidence.  For  production  of  documents.  As  to  matters  connected 
with  the  management  of  property,  and  for  payment  into  court  of  purchase-moneys 
under  siUe  by  o^er  of  the  court,  and  investing  same. 
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and  that  the  copy  was  a  tme  copy  of  the  draft  prepared  by  ooansel,  and 
thereupon  the  information  was  signed  by  the  Attomey-Qeneral :  (Ayck. 
Pr.  280,  9th  edit. ;  Sm.  Pr.  268,  7th  edit.)  A  writ  is  now  sabetituted: 
(Ord.  L,  r.  1,  Dan.  Gh.  Pr.  6th  edit.,  64,  note  a.) 

Q. — ^What  was  a  relator,  and  when  was  he  a  proper  party  to  the  snit, 
and  what  were  his  liabilities  ? 

A, — A  relator  was  a  person  named  to  sustain  and  direct  a  snit  com- 
menced by  information,  when  the  rights  of  those  whom  the  Grown  takes 
under  its  protection,  as  a  charity,  were  infringed.  He  was  liable  for  the 
conduct  of  the  suit,  and  for  costs,  for  which  purpose  he  must  hare  signed 
a  written  authority  to  the  solicitor  to  be  filed  with  the  information  :  (Sm. 
Pr.  268,  7th  edit. ;  Evans,  Gh.  P.  581.)  This  is  still  necessazy  with  the 
writ. 

Q. — ^How  were  proceedings  commenced  when  any  other  party  beeides 
the  Grown  had  an  interest  in  the  subject-matter  of  the  intended  suit ;  and 
what  steps  must  have  been  taken  to  obtain  the  Attorney-General's  sanc- 
tion to  such  suit  ? 

A. — When  any  other  person  besides  the  Grown  was  interested  in  the 
subject-matter  in  dispute  (such  person  sustaining  the  character  of  plaintiff 
and  relator)  the  pleading  was  called  an  information  and  bill:  (see 
references  supra.)  As  to  the  mode  of  obtaining  the  Attomey-Qenenl's 
sanction,  which  is  still  necessary,  see  supra, 

Q. — Gan  a  private  individual  institute  an  action  against  a  corporation 
to  compel  the  performance  of  a  public  trust,  or  for  exceeding  the  powers 
of  their  Act,  or  who  is  able  to  take  such  proceedings  ? 

A. — In  the  first  case  the  writ  should  be  issued  by  the  Attorney- 
General.  A  person  seeking  relief  against  a  company  for  exceeding  the 
powers  of  their  Act  must  show  that  he  has  a  private  interest  in  the 
matter,  for  otherwise  the  proceedings  must  be  by  the  Attorney-General : 
(Sm.  Pr.  290,  7th  edit.) 

Q. — What  proceedings  may  be  taken  in  the  Ghanoeiy  Division  of  the 
High  Gourt,  and  by  whom  and  on  what  authority  when  a  charity  is  mis- 
managed ? 

A. — The  most  regular  and  formal  mode  would  be  by  writ  issued  in  the 
name  and  with  the  sanction  of  the  Attomey-GeneraL  So  prooeediogs 
may  be  taken  by  petition  under  52  Geo.  3,  c.  101,  by  any  two  or  more 
persons  interested  in  the  charity,  first,  however,  obtaining  the  sanction  of 
the  Attorney-General  thereto,  or  under  the  16  &  17  Vict.  c.  137,  and 
18  &  19  Vict.  c.  124,  with  the  consent  of  the  Gharity  Gommissioners ; 
aDd  when  the  annual  income  of  the  charity  exceeds  30/.  the  application 
may  be  made  by  summons  at  chambers.  The  rights  of  the  Attorney- 
General  are  excepted,  as  also  suits  already  begun,  and  suits  adverse  to  the 
charity :  (Evans,  Gh.  Pr.  154  et  seq, 

Q. — ^When  the  Lord  Ghancellor  was  a  party  to  the  suit,  to  whom  ought 
the  bill  to  have  been  addressed,  and  by  whom  ought  the  cauae  to  have 
been  heard  ? 

A. — To  the  Queen  herself  in  her  Gourt  of  Ghancery;  it  was  heard 
before  judges  appointed  for  the  purpose,  of  whom  the  Master  of  the  Bolls 
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was  generally  one :  (see   Mitford's  Pleadings,  7 ;  Lord  Keeper  v.  Wyld, 
9  Vern.  169.) 

Q. — ^If  a  solicitor  issues  a  writ  without  his  client's  authority,  what 
step  should  the  latter  take  on  discovering  the  fact ;  and  if  he  fails  to 
apply,  what  would  be  the  consequence  to  him  ;  and  what  would  be  the 
consequence  to  the  solicitor,  of  the  party  aggrieved  satisfying  the  court 
of  the  fact  ? 

A . — The  client,  as  soon  as  he  discovers  the  fact,  should  move  the  court, 
on  notice,  that  the  copy  writ  be  taken  off  the  file,  and  that  the  solicitor 
pay  the  cost  of  issuing  it,  which  will  be  ordered.  If  the  plaintiff  is  one 
of  several,  he  moves  that  his  name  be  struck  out  of  the  writ,  and  that 
the  solicitor  pay  the  costs  of  the  motion.  If  he  fails  to  apply  with 
diligence  after  discovering  the  fact,  the  court  will  consider  that  he  has 
acquiesced,  and  refuse  his  application  :  (Sm.  Pr.  280,  7th  edit. ;  Davies 
V.  Davies,  18  L.  T.  Eep.  N.  S.  701.) 

Q. — Can  parties,  defendants,  be  served  with  proceedings  out  of  the 
jurisdiction  of  the  court ;  and,  if  so,  how  ? 

A, — Yes ;  by  leave  of  the  court,  obtained  on  an  ea;  parte  motion, 
supported  by  affidavit  showing  where  the  defendant  is  resident.  The 
defendant  is  also  served  with  a  copy  of  the  order  giving  the  plaintiff 
leave  to  so  serve  the  process.  As  to  service  of  writ  out  of  jurisdiction, 
see  Order  XI. 

Q. — ^What  was  the  distinction  between  multifariousness  and  misjoinder 
as  applied  to  bills  in  Chancery ;  and  was  there  any,  and  what,  difference 
in  their  consequences? 

A. — The  distinction  was  this  :  The  former  consisted  in  mixing  up 
several  matters  in  one  bill  which  ought  to  have  been  made  the  subject  of 
different  suits  ^  whilst  misjoinder  was  when  persons  were  improperly 
introduced  as  parties  to  the  record ;  the  difference  between  the  two  was 
often  very  difficult  to  distinguish.  Either  the  one  or  the  other  formed  a 
ground  of  demurrer  :  (see  Gold.  Eq.  291,  292,  4th  edit. ;  Jerdein  v. 
Bright,  4  L.  T.  Bep.  N.  8.  12,  13.)  Multifariousness  is  now  allowed  in 
many  cases:  (see  Order  XV ill. ;  and  by  Order  XVL,  r.  11,  no  action  ia 
now  to  be  defeated  by  reason  of  misjoinder  of  parties. 

Q. — ^What  is  the  necessary  evidence  to  support  a  petition  for  leave  to 
sue  in  formd  pauperis  ? 

A. — There  must  be  an  affidavit  made  by  the  pauper  swearing  that  he 
is  not  worth  25/.,  his  wearing-apparel  and  the  subject-matter  of  the  action 
(and  that  not  in  possession)  only  excepted.  This  must  be  accompanied 
with  counsel's  certificate  that  he  has  a  just  cause  of  action,  and  am 
affidavit  stating  that  the  case  sets  out  all  material  facts.  Upon  presenting 
a  petition  to  the  High  Court  of  Justice  thus  verified,  the  order  will  be  made : 
(Gold.  Eq.  331,  4th  edit. ;  Evans,  Ch.  Pr.  679  ;  Ord.  XVI.,  rr.  22-31.) 

Q. — ^Can  an  executor  sue  in  formd  pauperis?  Give  reasons  for  your 
answer. 

A. — As  a  rule  an  executor  cannot  sue  in  formd  pauperis,  even  although 
he  swear  that  no  assets  have  come  to  his  hands.  But  if  he  has  a  beneficial 
interest  in  the  estate  he  may  be  admitted  so  to  sue  upon  a  special  applica- 
tion :  (Parkinson  y.  Chambers,  24  L.  J.,  N.  8.  47.) 
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Q. — Can  an  action  be  maintained  by  a  plaintiff  residing  out  of  the 
juriBdiction  of  the  court  ? 

A, — Yes;  but  he  may  be  called  upon,  and  compelled  to  giye  security 
for  costs :  (Evans,  Ch.  Pr.  204 ;  Hal.  Suit,  93 ;  Dan.  Ch.  Plr.  6th  edit, 
p.  80.) 


APPEABANOE. 

Question, — ^How  is  a  defendant  brought  before  the  court  ? 

Answer. — ^By  being  personally  served  with  a  copy  writ,  unless  an  order 
for  substituted  or  other  service,  or  for  the  substitution  of  notice  for 
service,  be  obtained,  and  by  his  appearing  thereto :  (see  Ord.  IX.) 

Q. — Within  what  period  after  the  issuing  of  the  writ  must  it  be  served 
on  a  defendant  within  the  jurisdiction  ? 

A. — ^Within  twelve  months  from  the  day  of  the  date,  or  within  six 
months  of  renewal :  (Ord.  VIIL,  r.  1.) 

Q. — ^Must  a  writ  be  served  personally  on  a  defendant  ?  May  it  ever  be 
served  on  the  solicitor  of  the  party  ? 

A, — ^If  the  defendant  by  his  solicitor  agrees  to  accept  service,  and 
enters  an  appearance,  no  service  is  required :  (Ord.  IK.,  r.  1.)  But  if 
prompt  personal  service  cannot  be  effected,  an  order  for  substituted  or 
other  service,  or  for  the  substitution  of  notice  for  service,  may  be  obtained : 
(lb.,  r.  2.)  In  case  of  vacant  possession  in  an  action  to  recover  land,  it 
may  be  posted  up  on  the  property :  {lb.,  r.  9.) 

Q. — ^What  time  is  allowed  to  a  defendant  to  appear ;  and  is  there  any 
difference  in  a  town  and  country  action  ? 

A . — The  defendant  must  appear  within  eight  days  after  being  served 
with  a  copy  of  the  writ,  inclusive  of  the  day  of  service,  whether  in  a 
town  or  country  action :  (see  Form  No.  1  in  part  1  of  Appendix  A.  to 
Bules  of  Oourt.)  If  abroad,  the  order  giving  leave  for  service  specifies 
the  time  for  appearance :  (Ord.  XL,  r.  5  ;  and  see  ante,  p.  82.) 

Q. — ^Are  parties  out  of  the  jurisdiction  compellable  to  appear  to  a  writ, 
and  if  so,  how  ? 

A. — The  court  may  order  service  of  a  writ  out  of  the  jurisdiction,  and 
upon  the  expiration  of  the  time  for  appearing  the  plaintiff  upon  filing  a 
proper  affidavit  of  service  may  proceed  as  S  such  party  had  appeared : 
(Ord.  Xm.,  r.l2.)(a) 

Q. — Can  a  plaintiff  under  any  and  what  circumstances  make  a  motion 
in  an  action  before  the  defendant  has  appeared  ?  And  how  is  the  defendant 
to  be  sei-ved  ? 

A. — ^Yes ;  as  where  a  grievance  sought  to  be  restrained  is  very  pressing, 
a  motion  for  an  injunction  may  be  made  for  that  purpose  before  appear- 
ance of  the  defendant.  So,  a  motion  for  a  writ  of  ne  exeat  regno  may  be 
made  before  appearance,  or  for  leave  to  issue  or  serve  a  writ  out  of  the 

(a)  This  rule  extends  to  actions  Msigned  by  the  84th  seetion  of  the  Act  to  the 
Ohknoery  Division  and  in  Probate  actions,  and  in  all  other  aotions  not  by  the  rules  of 
this  order  otherwise  specially  provided  for. 
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jurisdiction ;  these  are  ex  parte,  if  before  service :  (Evans,  Gh.  P.  106.) 
The  plaintiff  may  serve  the  defendant  with  notice  of  motion,  &c.,  either 
personally  or  by  leaving  same  at  his  dwelling-house :  (Ord.  LXVII., 
r,  2.) 

Q. — ^Has  a  plaintiff  any  means  of  proceeding  against  a  defendant  who 
absconds  in  order  to  avoid  being  served  ? 

A, — Tes,  he  may  obtain  an  order  for  substituted  service  or  for  notice  in 
lieu  of  service :  (Ord.  IX.,  r.  2.) 

Q. — Is  there  any  mode  of  compelling  appearance  ? 

A, — This  is  now  abolished.  When  judgment  is  not  signed  in  default 
of  appearance,  the  plaintiff  on  filing  a  proper  affidavit  of  service  proceeds 
as  if  the  defendant  had  appeared :  (Ord.  XIII.,  r.  12.) 

Q. — On  service  of  a  writ  of  summons  in  an  action  assigned  by  the  34th 
section  of  the  Judicature  Act,  1878,  to  the  Chancery  Division  of  the  High 
Court  of  Justice,  in  case  the  party  served  does  not  appear  within  the 
time  limited  for  appearance,  how  may  the  plaintiff  proceed  ? 

A. — ^Upon  filing  a  proper  affidavit  of  service  and  of  a  statement  of 
claim,  the  action  may  proceed  as  if  the  party  had  appeared :  (Ord.  XTTI., 
r.  12.) 

STATEMENT  OP  CLAIM. 
(See  ante,  p.  84,  et  seq.) 
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PABTIES. 

Question, — ^How  may  discovery  be  now  obtained  ? 

Answer. — ^In  any  action  where  relief  by  way  of  damages  is  sought  on 
the  ground  of  fraud  or  breach  of  trust,  and  in  any  other  action  by  leave, 
the  plaintiff  may  at  any  time  after  delivering  his  statement  of  claim,  and  the 
defendant,  with  or  after  delivering  his  defence,  may  deliver  interrogatories 
for  the  examination  of  the  opposite  party,  which  must  be  answered  within 
ten  days  by  affidavit ;  5/.  must  be  paid  into  court  as  security  for  costs : 
(Ord.  XXXI.,  and  see  ante,  p.  115.) 

Q. — ^What  is  the  process  to  compel  an  answer  to  interrogatories  ? 

A, — ^Any  party  failing  to  comply  with  any  order  to  answer  is  liable  to 
attachment,  and,  if  a  plaintiff,  to  have  hia  action  dismissed  for  want  of 
prosecution  ;  and  if  a  defendant,  to  have  his  defence,  if  any,  struck  out, 
and  to  be  placed  in  the  same  position  as  if  he  had  not  defended,  and  the 
interrogating  party  may  apply  for  an  order  to  the  court  or  judge  to  this 
effect:  (Ord.  XXXI.,  r.  21.) 

Q. — ^How  is  an  objection  to  answering  the  interrogatories  to  be  now 
taken? 

A, — Any  objection  on  the  ground  that  it  is  scandalous  or  irrelevant,  or 
is  not  bond  fide  for  the  purpose  of  the  action,  or  that  the  matters  inquired 
into  are  not  sufficiently  material  at  that  stage  of  the  action,  or  on  any 

N  N 
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other  ground,  may  be  taken  in  the  affidavit  in  answer  (Ord.  XXXI.,  r.  6, 
see  ante,  p.  115),  but  an  application  to  set  aside  on  the  ground  that  they 
have  been  exhibited  unreasonably  or  vexatiously,  or  to  strike  out  on  the 
ground  that  they  are  prolix,  oppressive,  unnecessary,  or  scandalous,  may 
be  made  at  chambers  within  seven  days  after  service  of  same :  (Jb,,  r.  7.) 


MODES  OF  DEFENCE,  (a) 

Questian. — ^What  were  the  different  modes  of  defence  to  a  suit  in 
Chancery  ?  and  explain  the  nature  of  each. 

Answer, — The  defence  to  a  suit  in  equity  might  be  either  by  answer, 
demurrer,  plea,  or  disclaimer : 

1.  By  answer,  controverting  the  case  stated  by  the  plaintiff,  the  defen- 
dant might  confess  and  avoid,  or  traverse  and  deny,  the  several  parts  of 
the  bill,  or,  admitting  the  case  made  by  the  bill,  might  submit  to  the 
judgment  of  the  court  upon  it,  or  a  new  case  made  by  the  answer,  or 
both. 

2.  By  demurrer,  when  an  objection  was  apparent  on  the  face  of  the 
bill,  he  might  demand  the  judgment  of  the  court  whether  he  should  be 
compelled  to  answer  the  bill  or  not. 

3.  By  plea,  when  the  objection  was  not  so  apparent,  he  might  show 
cause  why  the  suit  should  be  dismissed,  delayed,  or  barred. 

4.  By  disclaimer,  he  might  terminate  the  suit  by  disclaiming  all  right 
in  the  matter  sought  by  the  bill ;  and  aU  or  any  of  these  modes  of  defence 
might  be  joined,  provided  each  related  to  a  separate  and  distinct  part  of 
the  biU :  (Ayck.  Pr.  90,  9th  edit. ;  Hal.  Suit,  21.) 

Q. — How  did  a  disclaimer  differ  from  an  answer  ? 

A. — In  addition  to  what  has  just  been  said,  we  may  add  that  an  answer 
claimed,  on  the  defendant's  part,  some  interest  in  the  subject-matter  of 
the  suit,  whereas  a  disclaimer  disavowed  any  such  right. 

Q. — Upon  what  principle  was  it  decided  whether  a  defence  should  be 
by  plea  or  demurrer  ? 

A, — When  a  ground  of  defence  was  apparent  on  the  bill  itself,  either 
from  matter  contained  in  it,  or  from  defect  in  its  frame,  or  in  tlie  case 
made  by  it,  the  proper  mode  of  defence  was  by  demurrer.  But  when  the 
objection,  or  ground  of  defence  was  not  apparent,  so  as  to  admit  of  a 
demurrer,  the  special  matter  pleaded  must  have  been  by  plea  :  (see  Ayck. 
Pr.  Ill,  120,  9th  edit. ;  Hal.  Suit,  24,  27.) 

Q. — In  answering  a  bill,  could  a  defendant  introduce  into  his  answer 
any  other  matter  than  that  inquired  of  by  the  interrogatories  ? 

A, — Yes ;  the  answer  of  a  defendant  to  any  bill  of  complaint  might 
contain  not  only  the  answer  of  the  defendant  to  the  interrogatories  filed, 
but  such  statements  material  to  the  case  as  the  defendant  might  think  it 
necessary  or  advisable  to  set  forth  therein :  (15  &  16  Vict.  c.  86,  s.  14; 
Hal.  Suit,  21 ;  Ayck.  Pr.  95,  9th  edit.) 

Q. — ^Define  what  was  scandal  in  a  bill  or  pleading  in  equity. 

(a)  As  to  statement  Qf  defence,  see  ante^  p.  91, 
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A» — Scandal  was  anything  alleged  in  a  bill,  answer,  or  other  pleading 
in  language  which  it  was  anbecoming  the  court  to  hear,  or  anything  set 
forth  therein  which  charged  a  person  with  a  crime  not  necessary  to  be 
shown  in  the  cause :  (Hall.  Suit,  37 ;  Ayck.  Pr.  343,  9th  edit.) 

Q. — ^What  was  the  nature  and  effect  of  a  demurrer  formerly  in  equity  ? 

A, — ^It  was  a  mode  of  defence  used  by  a  defendant  which,  even  admit- 
ting, for  the  sake  of  argument,  the  statements  in  the  bill  to  be  true,  yet 
insisted  upon  some  defect  apparent  on  the  face  of  the  bill,  either  from 
matter  contained  in  it,  or  its  frame,  or  in  the  case  made  by  it,  and  con- 
tended that  the  plaintiff  was  not  entitled  to  relief,  or  to  an  answer  from 
the  defendant :  (Ayck.  Pr.  Ill,  9th  edit. ;  Hal.  Suit.  24 ;  Haynes'  Eq.  72.) 

Q. — ^What  proceedings  are  now  substituted  in  lieu  of  demurrer  ? 

A. — No  demurrer  is  now  to  be  allowed  ;  but  either  party  may  raise  by 
bis  pleading  (a)  any  point  of  law,  and  any  point  so  raised  shall  be  disposed 
of  by  the  judge  who  tries  the  cause,  at  or  after  the  trial,  provided  thiat  by 
consent  of  the  parties  or  order  of  the  court  the  same  may  be  set  down 
for  hearing  and  disposed  of  at  any  time  before  the  trial :  (Ord.  XXV., 
r.  2.)  The  court  may  also  order  any  pleading  to  be  struck  out  on  the 
ground  that  it  discloses  no  reasonable  cause  of  action  or  answer,  and  in 
such  case,  or  if  it  is  frivolous  or  vexatious,  the  court  may  order  the  action 
to  be  stayed  or  dismissed :  (/&.,  r.  4.) 
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Question, — How  can  pleadings  be  amended  ? 

Answer. — The  court  or  a  judge  may,  at  any  stage  of  the  proceedings, 
allow  either  party  to  alter  or  amend  pleadings  in  such  manner  and  on  such 
terms  as  may  be  just,  and  all  such  amendments  shall  be  made  as  may  be 
necessary  for  the  purpose  of  determining  the  real  questions  in  controversy 
between  the  parties :  (Ord.  XXVUL,  r.  1.)  And  may  order  to  be  struck 
out  or  amended  any  matter  which  may  be  unnecessary  or  scandalous,  or 
which  may  tend  to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the 
action,  and  may  in  such  case  order  the  costs  of  the  application  to  be  paid 
as  between  solicitor  and  client:  (Ord.  XIX.,  r.  27.) 

Q. — ^When  can  plaintiff  or  defendant  amend  without  leave  ? 

A, — The  plaintiff  may,  without  any  leave,  amend  his  statement  of 
claim,  whether  indorsed  on  the  writ  or  not,  once  at  any  time  before  the 
expiration  of  the  time  limited  for  reply  and  before  replying,  or,  where  no 
defence  is  delivered,  within  four  weeks  from  the  appearance  of  the  defen- 
dant who  last  appeared.  A  defendant  who  has  set  up  in  his  defence  any 
set-off  or  counter-claim  may,  without  any  leave,  amend  within  the  time 
allowed  him  for  pleading  to  the  reply  and  before  pleading  thereto,  or  in 
case  there  be  no  reply,  then  within  twenty-eight  days  from  filing  his 
defence  :  (Ord.  XXVDI.,  rr.  2  and  3.) 

(a)  By  8«ct.  100  of  the  Judicature  Act,  1878,  "^  pleading  "  includes  "  any  petition 
or  summona,  and  also  the  statement  in  writing  of  the  claim  or  demand  of  any  plaintiff, 
and  of  the  defence  of  any  defendant  thereto,  and  of  the  reply  of  the  plaintiff  to  any 
counter-claim  of  the  defendant." 

N  N  2 
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Q. — ^What  steps  oan  the  opposite  party  t&ke  in  saoh  case  ? 

A, — He  may,  within  eight  dajrs  after  delivery  to  him  of  the  amended 
pleading,  apply  to  the  court  or  a  judge  to  disallow  the  amendment  or  any 
part  thereof,  and  the  court  or  judge  may,  if  satisfied  that  the  justice  of 
the  case  requires  it,  disallow  the  same,  or  allow  it  subject  to  such  terms 
as  to  costs  or  otherwise  as  may  seem  just,  or  he  may  plead  to  the  amended 
pleading  or  amend  his  pleading  within  the  time  he  then  has  to  plead,  or 
within  eight  days  from  the  delivery  of  the  amendment,  whichever  shall 
last  expire ;  and  in  case  the  opposite  party  has  pleaded  before  the  delivery 
of  the  amendment  and  does  not  plead  again  or  amend  within  the  time 
above-mentioned,  he  shall  be  deemed  to  rely  on  his  original  pleading  in 
answer :  (/ft.,  rr.  4,  5.) 

Q. — Can  any  amendment  be  made  in  other  cases  than  the  above  ? 

A, — ^Tes ;  in  other  cases  application  for  leave  to  amend  any  pleading 
may  be  made  by  either  party  to  the  court  or  a  judge  in  chambers,  or  to 
the  judge  at  the  trial  of  the  action,  and  such  amendment  may  be  allowed 
upon  such  terms  as  to  costs  or  otherwise  as  may  seem  just :  (lb.,  r.  6.) 

Q. — ^Within  what  time  must  the  amendment  be  made  after  order 
obtained  ? 

A. — Within  the  time  limited  for  that  purpose  by  the  order,  or  if  no 
time  is  thereby  limited,  then  within  fourteen  days  from  the  date  of  the 
order,  and  if  not  amended  in  either  of  such  times,  it  will  become  ipso 
facto  void,  unless  the  time  is  extended  by  the  court  or  a  judge,  or  by 
consent  in  writing  of  the  parties :  (lb.,  r.  7 ;  and  Ord.  LXTV.,  r.  8.) 

Q. — ^How  are  the  amendments  made  ? 

A. — ^A  pleading  may  be  amended  by  written  alterations  in  the  pleading 
which  has  been  delivered,  and  by  additions  on  paper  to  be  interleaved 
therewith  if  necessary,  unless  the  amendments  require  the  insertion  of 
more  than  144  words  in  any  place,  or  are  so  numerous  that  the  making 
them  in  writing  would  render  the  pleading  difficult  to  read ;  in  either  of 
such  cases  the  amendment  must  be  made  by  delivering  a  print  of  the 
pleading  as  amended.  An  amended  pleading  must  be  amended  with  the 
date  of  the  order,  if  any,  under  which  the  same  is  so  amended,  and  of 

the  day  on  which  such  amendment  is  made  as  f oUows  :  "  Amended 

day  of ":  (Ord.  XXVIH.,  rr.  8,  9.) 

Q. — ^What  general  power  has  the  court  of  amending  defects  and  enon 
in  proceedings  ? 

A. — ^It  may  at  any  time,  on  tdrms,  amend  any  defect  or  error  in  any 
proceedings,  (a)  and  all  necessary  amendments  shall  be  made  for  the 
purpose  of  determining  the  real  question  or  issue  raised :  (lb.,  r.  12.) 


BEPLIOATION.  (b) 

Question. — ^How  is  issue  joined  in  an  action  ? 

Answer. — The  plaintiff  by  his  reply,  and  either  party  by  any  subsequent 

(a)  Clerical  miBtakes  iD  jadgments  or  orders  or  errors  therein  arising  from  any 
accidental  slip  or  omission  may  at  any  time  be  corrected  on  motion  or  sammoms  with- 
out an  appeal:  (Ord.  XXVUL,  r.  11.) 

(6)  See  anttj  p.  84  €t  seq. 
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pleading  may  join  issne  upon  the  preyions  pleading,  which  will  operate  as 
a  denial  of  every  material  allegation  of  fact  in  the  pleading  upon  which 
issne  is  joined,  but  it  may  except  any  facts  which  the  party  may  be  willing 
to  admit:  (Ord/XIX.,  r.  18.) 


EVIDENCE,  (a) 

Question. — How  must  the  parties  to  an  action  proceed  for  the  purpose 
of  proving  such  facts  of  the  case  as  are  not  admitted  ? 

Answer. — ^They  must  prove  the  facts  which  are  not  admitted  by 
evidence  as  detailed  in  this  chapter:  (Ayck.  Pr.  165,  9th  edit.;  Hal. 
Suit,  46,  47.) 

Q. — State  the  modes  in  which  evidence  may  now  be  taken  in  an 
action. 

A, — In  absence  of  any  agreement  between  the  parties,  and  subject 
to  the  rules,  the  witnesses  at  the  trial  of  any  action,  or  at  any  assessment 
of  damages,  are  examined  viva  voce  and  in  open  court,  but  the  court  or 
a  judge  may  at  any  time  for  sufiScient  reason  order  that  any  particular 
fact  or  facts  may  be  proved  by  affidavit,  or  that  the  affidavit  of 
any  witness  may  be  read  at  the  hearing  or  trial  on  such  conditions  as  the 
court  or  judge  may  think  reasonable,  or  that  any  witnesses  whose  attend- 
ance in  court  ought  for  some  sufficient  reason  to  be  dispensed  with,  be 
examined  by  interrogatories,  or  otherwise,  before  a  commissioner  or 
examiner,  but  when  it  appears  that  the  other  party  bondjide  desires  the 
production  of  a  witness  for  cross-examination,  and  that  such  witness  can 
be  produced,  an  order  shall  not  be  made  to  take  the  evidence  of  such 
witness  by  affidavit :  (Order  XXXVU.,  r.  1.) 

Q. — ^In  what  case  is  evidence  taken  upon  affidavit  at  the  trial  of  an 
action,  and  when  must  the  affidavits  of  the  plaintiffs  and  defendants  in 
such  cases  be  filed  ? 

A, — ^Where  the  parties  agree  that  it  shall  be  so  taken,  or  the  court  or 
judge  so  directs :  (see  Order  XXX VII.,  r.  1.)  Where  the  evidence  is 
taken  by  affidavits,  the  plaintiff  has  fourteen  days,  or  such  other  time  as 
the  parties  agree  upon  or  the  judge  may  allow  to  file  his  affidavits  and 
deliver  a  list  of  them  to  the  defendant,  who  has  the  like  time  to  file  his 
in  defence.  The  plaintiff  has  seven  days  after  this  to  file  his  affidavits 
strictly  in  reply  :  (Order  XXXVHI.,  rr.  26,  27.) 

Q. — State  how  evidence  is  now  taken  upon  a  motion,  petition,  or 
summons. 

A, — ^By  affidavit,  but  the  court  or  a  judge  may,  on  the  application  of 
either  party,  order  the  attendance  for  cross-examination  of  the  person 
making  such  affidavit :  {lb,,  r.  1.) 

Q. — ^If  either  party  in  a  cause  where  the  evidence  is  taken  by  affidavit 
is  desirous  of  cross-examining  on  affidavits  filed  by  the  opposite  party, 
before  whom  is  it  done  and  what  notice  must  be  given  ? 

A, — Such  cross-examination  is  taken  before  the  court  at  the  trial    The 


(a)  And  see  ohapter  on  evidence,  ant€f  p.  103. 
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party  desiring  to  cross-examine  must  serre  upon  ihe  party  by  whom  the 
affidavit  was  filed  a  written  notice  reqniring  tlie  prodnction  of  the  witness 
for  cross-examination  before  the  court  at  the  trial;  such  notice  to  be 
serred  before  the  expiration  of  fourteen  days  next  after  the  time  allowed 
for  the  filing  affidavits  in  reply  ;  or  within  snch  time  as  the  court  or  judge 
may  specially  appoint :  (Ord.  XXXVUL,  r.  28.) 

Q. — ^Are  witnesses  out  of  the  jurisdiction  compellable  to  give  evidence, 
and  how  is  evidence  obtained  in  snch  cases  ? 

A. — ^Foimerly  where  witnesses  were  oat  of  the  jurisdiction  their 
evidence  might  be  obtained  by  conunission.  By  the  6  &  7  Vict.  c.  82, 
ss.  5  and  6,  powers  were  given  to  the  courts  of  law  or  equity  in  England 
or  Ireland,  or  the  courts  of  law  in  Scotland,  to  compel  by  rule  or  order 
the  attendance  of  witnesses  for  examination  before  the  Commiasioners. 
And  by  22  Vict.  c.  20,  the  provisions  of  the  above-mentioned  Act  were 
extended  to  the  examination  of  witnesses  out  of  the  jurisdiction  and 
within  any  of  Her  Majesty's  dominions,  colonies,  or  possessions  abroad 
under  or  by  virtue  of  any  commission,  order,  or  other  process  of  any 
court  of  competent  jurisdiction  in  Her  Majesty's  dominions ;  or  the  testi- 
mony of  such  witnesses  can  be  obtained  by  having  them  examined  before 
a  special  examiner  appointed  for  the  purpose.  The  application  for  the 
appointment  of  the  examiner  is  made  at  chambers  on  summons:  (see 
Crofts  V.  Middleton,  22  L.  J.  706,  Oh. ;  Reedy.  Prest,  K&j,  App.  15 ;  Evans, 
Ch.  Pr.  307, 316.)    Ord.  XXXVIL,  r.  5,  applies  now  to  all  such  cases. 

Q. — Are  there  any  cases  in  which  one  party  may  examine  another 
party  to  a  suit  as  a  witness?  If  so,  give  instances  in  which  such 
examination  can  take  place,  and  to  what  extent  will  it  be  permitted. 

A, — By  the  14  &;  15  Vict.  c.  99,  parties  to  suits,  &c,  are  now  competent 
and  compellable  to  give  evidence,  either  vivd  voce  or  by  deposition, 
according  to  the  practice  of  the  court,  on  behalf  of  either  or  any  of  the 
parties  to  the  suit,  &c. :  (sect.  2.)  But  this  section  does  not  render  any 
person  compellable  to  answer  any  question  tending  to  criminate  himself 
or  herself  (sect.  3 ;  and  see  Hal.  Suit,  31,  36),  and  opposite  parties  may 
examine  each  other  on  interrogatories :  (Ord.  XXX L,  r.  1.) 

Q. — How  is  the  attendance  of  a  witness  to  be  enforced  for  the  purpose 
of  examining  him  before  the  examiners  ?  (a) 

A, — By  serving  him  with  a  subpcena  ad  testificandum.  The  service  of 
a  subpoena  is  effected  by  delivering  a  copy  of  the  writ  and  the  indorse- 
ment thereon,  and  at  the  same  time  producing  the  original  writ :  (Ord. 
XXX Vn.,  r.  32.)  The  reasonable  expenses  of  the  witness  should  be  paid 
him  at  the  same  time :  (Hal.  Suit,  59.) 

Q. — If  a  witness,  who  has  been  served  with  a  subpoena  ad  testificandwn 
neglects  to  attend,  what  remedy  have  the  parties  to  an  action? 

A. — ^They  may  obtain  an  order  for  the  witness  to  attend,  or  that  in 
default  he  may  be  committed  for  contempt :  (Ayck.  Pr.  190,  9th  edit.) 

(a)  The  court  or  jadge  may  order  him  to  be  examined  before  a  commissioner  or 
examiner  when  his  attendance  in  court  ought  for  some  sufficient  reason  to  be  dispensed 
with  (Ord.  XXXYII.,  r.  1),  and  it  may  abo  be  necessary  when  the  evidence  is  not 
required  for  the  hearing  or  trial. 
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He  is  also  liable  to  an  action  for  damages,  or  for  a  penalty  under  5  Eliz. 
c.  9,  8.  12. 

Q. — ^Must  a  suhpcena  ad  testificandum  be  served  personally  on  the 
witness,  or  will  the  mere  leaving  it  at  his  house  be  sufficient  ? 

A, — A  copy  of  the  subpoena  must  be  personally  served  upon  the  witness, 
and  the  original,  at  the  same  time,  shown  to  him;  leaving  it  at  his 
house  is  not  sufficient.  His  necessary  expenses  should  also  be  paid  or 
tendered  to  him :  (Evans,  Oh.  Pr.  318.) 

Q. — ^For  what  period  of  time,  after  notice  of  a  witness  being  under 
examination  before  an  examiner,  must  the  party  examining  such  witness 
keep  him  in  town  for  the  purpose  of  his  being  cross-examined  ? 

A. — Forty-eight  hours  after  service  of  the  written  notice  upon  the 
adverse  solicitor :  (Gold.  Pr.  342,  4th  edit.  ;  Drew.  Pr.  48.) 

Q. — If  a  party  omits  to  avail  himself  of  the  time  allowed  him  for  cross- 
examination  referred  to  in  the  last  question,  is  he  thereby  precluded  from 
such  cross-examination  altogether,  or  can  he  on  any,  and  what  terms,  still 
procure  such  cross-examination  ? 

A, — He  may  cross-examine  the  witness,  but  at  his  own  expense :  (Gold. 
mp, ;  Drew  sup,;  Ayck.  Pr.  175,  9th  edit.) 

Q. — ^What  is  the  meaning  of  examining  witnesses  de  bene  esse;  and 
when  is  it  advisable  to  do  so  ? 

A, — Examining  witnesses  de  bene  esse  means  examining  them  con« 
ditionally.  When  a  witness  is  seventy  years  old  or  upwards,  or  is  in  a 
dangerous  state  of  health,  or  is  about  to  go  abroad,  whereby  his  evidence 
is  liable  to  be  lost,  an  order  may  be  obtained  to  examine  him  de  bene  esse, 
8o  where  a  matter  of  great  importance  is  in  the  knowledge  of  one  witness 
only,  though  not  old  or  infirm,  the  order  will  be  granted :  (Evans,  Oh. 
Pr.  805.) 

Q. — ^Oan  either  party  read  a  portion  only  of  the  opposite  party's 
answer  to  interrogatories  ? 

A, — ^Any  party  at  the  trial  may  use  in  evidence  any  answer  of  the 
opposite  party  to  interrogatories  without  putting  in  the  others,  but  the 
judge  may  look  at  the  whole  and  order  any  of  them  to  be  put  in  if  con- 
nected with  the  former :  (Ord.  XXXI.,  r.  24.) 

Q. — ^For  and  against  whom  was  a  decree  in  a  cause  evidence,  and  how 
were  its  contents  proved  ? 

A, — A  decree  in  Chancery  might  be  given  in  evidence  between  the 
same  parties,  or  any  claiming  under  them  :  {Duchess  of  Kingston  s  case, 
2  Sm.  L.  0.  445,  in  notis.)  The  contents  of  the  decree  mght  be  proved 
by  the  production  of  the  decree  itself,  or  by  a  duly  certified  office  copy  : 
(Drew.  Pr.  109,  110;  and  see  Pow.  Ev.  250.) 

Q. — How  are  proceedings  in  the  Chancery  Division  of  the  High  Court 
of  Justice  proved  ? 

A, — Generally  by  office  copies,  but  they  may  also  be  proved  by  pro- 
ducing the  original  document  from  proper  custody  and  identifying  it, 
or  by  examined  copies :  (Stephen's  Digest  of  Evidence,  3rd  edit.,  p.  78.) 

Q. — ^What  are  the  modes  by  which  the  execution  of  deeds  or  the  hand- 
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writiog  of  letters  may  be  proved   for   the  purpose  of   being   giTen   in 
evideDce  on  the  hearing  of  the  canse  ? 

A. — Deeds,  &c.,  which  require  proof  of  their  execation  by  a  sub- 
Bcribing  witness,  or  letters,  &c.,  of  which  proof  must  be  made  of  the 
handwriting  of  the  persons  writing  or  subscribing  the  same,  are  all  con- 
sidered as  exhibits,  and  may  be  proved  viva  voce  or  by  afiSdavit.  An  order 
o^  course,  is  first  necessary  :  (Dan.  Ch.  Pr.  6th  edit.,  608.) 

Q. — ^What  evidence  is  necessary  to  establish  the  validity  of  a  deed, 
purporting  to  be  executed  by  attorney  under  a  power  ? 

A. — Proof  must  be  given  that  the  person  who  gave  the  power  had  not 
revoked  it  or  died  before  the  execution  of  the  deed.  This  may  be  shown 
by  statutory  declaration  or  other  satisfactory  evidence. 

But  a  power  given  for  valuable  consideration,  may  be*  expressed  to 
be  irrevocable  in  favour  of  a  purchaser.  The  deed  would  then  be 
valid  notwithstanding  revocation,  &c,,  and  whether  given  for  valuable 
consideration  or  not,  and  may  be  made  irrevocable  in  favour  of  a  pur- 
chaser (which  word  includes  lessee  or  mortgagee),  for  a  fixed  time  not 
exceeding  one  year :  (45  &  46  Vict.  c.  39,  ss.  8,  9.) 

Q. — ^In  an  action  by  an  incumbrancer  against  a  purchaser  for  valuable 
consideration,  in  which  such  purchaser  is  sought  to  be  affected  with  notice 
of  the  incumbrance,  and  in  which  such  notice  is  proved  by  one  witness 
only,  but  is  positively  and  expressly  denied  by  the  defenduit,  in  whose 
favour  will  the  court  decide  ? 

A. — The  court  will  decide  in  favour  of  the  purchaser,  unless  the  testi- 
mony of  the  witness  is  supported  by  corroborative  circumstances  of  suffi- 
cient weight ;  because  the  denial  of  the  facts  by  the  defendant  on  oath 
is  equally  strong  with  the  affirmation  of  them  by  one  witness  unsupported 
by  corroborative  circumstances.  But  it  would  be  otherwise  if  so  supported, 
or  if  there  were  two  witnesses  :  (see  Dan.  Ch.  Pr.  6th  edit.,  577  ;  Gold,, 
Pr.  312,  4th  edit.) 

Q. — At  what  distance  of  time  do  deeds,  bonds,  and  other  writings 
prove  themselves,  and  thereby  render  their  proof  unnecessary  ? 

A. — ^When  they  are  thirty  years  old  and  upwards,  and  come  out  of  the 
possession  of  the  party  entitled  thereto :  (Ayck.  Pr.  150,  9th  edit. ;  HaL 
Suit,  48 ;  Pow.  Ev.  307.) 

Q. — ^When,  and  in  whose  behalf,  is  parol  evidence  admissible  to  explain 
or  vary  a  written  contract  ? 

A, — As  before  seen  (ante,  p.  107),  parol  evidence  may  in  all  cases  of 
doubt  be  received  to  explain  a  written  contract.  A  parol  variation  will 
only  be  received  on  behalf  of  a  defendant  resisting  specific  performance, 
and  not  by  a  plaintiff  seeking  such  performance ;  except  (1)  where  there 
has  been  a  part  performance  of  the  parol  portion,  or  (2)  where  an  omis- 
sion has  occurred  by  fraud,  or  (3)  where  the  parol  variation  set  up  by  the 
plaintiff  is  not  objected  to  by  the  defendant :  (see  St.  £q.  §  170,  and  note ; 
Woollam  V.  Heam,  2  L.  0.  Eq.  405,  2nd  edit.; 

Q. — Oan  a  defendant  enforce  production  of  documents  in  the  plaintiff's 
possession  ?     If  so,  how,  and  at  what  period  of  the  action  ? 

A. — Any  party  may  apply  to  a  judge  for  an  order  directing  any  other 
party  to  the  action  to  make  discovery  on  oath  of  the  dooomentB  which  are 
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or  Lave  been  in  his  possession  or  power:  (Ord.  XXXL,  r.  12.)  The 
affidavit  must  state  what  documents  are  objected  to  be  produced :  (ih.  13.) 
Notice  to  produce  any  such  document  for  inspection  can  then  be  given 
{lb.  15),  and,  in  default,  the  judge  may  order  inspection  (Jb.  17).  (a) 
Except  in  special  cases,  the  order  will  not  be  made  before  delivery  of 
statement  of  defence.  The  time  to  apply  is  after  putting  in  his  defence : 
(see  Nos.  OCLXXVI.,  and  OCXOI.,  Bitt.  Prac.  Oas.) 

Q. — Can  a  defendant  obtain  an  order  for  production  of  documents  by  a 
co-defendant  ?  and,  if  so,  how  ? 
A. — See  last  answer. 

Q. — State  the  course  of  proceeding  for  compelling  the  production  (for 
the  purpose  of  inspection)  of  documents  in  the  defendant's  possession 
which  ai*e  considered  material  to  the  plain ti£P*s  case,  and  the  earliest  time 
when  such  proceedings  may  be  taken. 

A. — The  plaintiff  should  take  out  a  summons  at  chambers,  and  obtain 
an  order  for  the  production  by  the  defendant,  upon  oath,  of  documents  in, 
or  which  have  been  in,  his  possession  or  power  relating  to  the  matters  in 
question  in  the  action  as  above  stated.  The  application  may  be  made,  in 
special  cases,  as  soon  as  the  defendant  has  appeared  :  {Ley  v.  Marshall, 
No.  COXVni,  Bitt.  Prac.  Cas.),  but  otherwise  not  till  after  statement  of 
claim  has  been  delivered  :  {lb.,  No.  GCLV.)  5/.  must  be  paid  into  court 
aa  security  for  costs  :  (Order  XXXI.,  r.  25.) 

Q. — ^What  is  the  practice  with  regard  to  the  production  of  books, 
accounts,  and  documents,  the  possession  of  which  is  admitted  by  the 
defendant ;  and,  if  they  relate  to  other  matters  besides  those  which  are 
the  subject  of  the  suit,  how  is  the  defendant  protected  from  such  other 
matters  being  disclosed  to  the  plaintiff  ? 

A. — ^As  to  the  books  and  documents  admitted,  and  which  relate  to  the 
matters  in  question  in  the  suit,  not  being  privileged  (see  infra),  the  court 
will  order  their  production.  If  books,  &c.,  relate  to  other  matters  besides 
those  which  are  the  subject  of  the  suit,  such  parts  will  be  directed  to  be 
sealed  up;  but  an  affidavit  must  be  made  of  the  facts:  (Ord.  XXXI. 
r.  15.) 

Q. — Are  there  any,  and  what,  documents  stated  in  the  affidavit  which 
are  privileged  from  production  ? 

A . — Yes ;  documents  which  do  not  relate  to  the  plaintiff's  title.  So 
confidential  communications  made  between  solicitor  and  client,  acting 
merely  in  the  relation  of  solicitor  and  client,  and  which  took  place  either 
in  the  progress  of  the  suit  or  with  reference  to  the  suit  previous  to  its 
commencement,  are  privileged.  So,  if  the  documents  are  in  the  hands 
of  the  party's  solicitors,  as  solicitors  for  him  and  other  persons  not  parties 
to  the  action,  production  will  not  be  ordered:  (see  fully  Evans,  Oh. 
Pr.  285.) 

Q. — ^Which,  if  any,  of  the  following  documents  are  privileged  from 
production  by  the  defendants  in  an  action  under  an  order  for  discovery 
obtained  by  the  plaintiff  ? 

(a)  It  appears  that  discovery  of  documents  should  be  obtained  by  order,  and  not  by 
way  of  interrogatories :  (Nos.  CXLI.  &  CLXXXVIIL,  Bitt.  Prac.  Oae.) 
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(a)  Letters  from  persons  not  parties  to  the  action  to  the  defendant 

marked  "  priyate  and  confidential.'' 
(h)  Docaments  meant  to  criminate  the  defendants. 

(c)  Letters  passing  between  a  defendant  and  his  solicitor  before  the 

litigation  was  in  contemplation. 

(d)  Letters  from  one  defendant  to  another  daring  the  litigation  and 

with  reference  thereto. 
A. — (a)  These  are  not.     Bat  plaintiff  will  be  pat  on  an  ondertaking 

not  to  nse  them  for  objects  oatside  the  order :  {Hopkinson  y. 

Lord  Burleigh,  L.  Eep.  2  Ch.  447.) 
{b)  These  are  priyileged :  (Rice  y.  Gordon,  13  Sim.  580.) 
(c)  These  are :  {Afinet  y.  Morgan,  L.  Rep.  8  Oh.  361.) 
(ct)  These  are  not :  {Goodall  y.  Little,  1  Sm.  N.  S.  155.) 

Q. — Are  secrets  reyealed  to  a  clergyman  in  his  religions  character,  and 
disclosares  to  a  medical  man  necessary  to  enable  him  to  treat  the  patient, 
respectiyely  "  priyileged  "  communications  ? 

A, — Such  communications  are  not  priyileged:  (Stephen's  Dig.  of 
Eyidence,  3rd  edit.  118  ;  but  as  to  clergymen,  see  ih.  note  xliy.) 

Q. — ^What  is  the  ordinary  rule  as  to  the  place  where,  and  the  person 
with  whom,  docaments  will  be  ordered  to  be  lodged  for  the  inspection  of 
the  plaintiff ;  and  is  this  rale  oyer  relaxed  ? 

A. — The  docaments  are  to  be  left  or  deposited  in  the  Central  Office, 
and  are  to  be  subject  to  such  directions  as  may  be  giyen  for  the  production 
thereof :  (Ord.  LXT.,  r.  30.)  When  the  suit  is  amicable  it  is  usaal  for 
the  plaintiff  to  allow  the  docaments  to  remain  in  the  defendant's 
possession,  and  to  take  the  inspection  at  his  solicitor's  office,  instead  of 
their  being  deposited,  which  is  a  considerable  saying  of  expense :  (Ayck. 
Pr.  354,  9th  edit. ;  Hal.  Suit,  52.)  By  Ord.  XXXI.,  r.  14,  the  court  may 
deal  with  such  documents  when  produced  as  appears  just.  By  Ih.,  r.  17, 
the  inspection  ordinarily  will  be  at  the  solicitor's  office.  By  sect.  66  of 
the  1873  Act  the  production  may  be  ordered  at  the  office  of  the  district 
registrar. 

Q. — Giye  a  form  of  admission  of  documents  in  a  suit  between  plaintiff 
and  defendant. 

A, — In  the  High  Gouht  op  Justice  (Ohanoebt  Divibion.) 

Between  A.  B.,  plaintiff,  and 
0.  D.,  defendant. 

We,   the    undereigned   Messrs.  ,   solicitors   for  the   aboye-named 

plaintiff,  and  Messrs. ,  solicitors  for  the  aboye-named  defendant,  do 

hereby  on  behalf  of  the  parties  for  whom  we  respectiyely  act  as  such 
solicitors  as  aforesaid,  mutually  agree  upon  the  following  admissions,  and 
that  the  same  may  be  used  and  read  as  eyidence  upon  the  trial,  and  for 
all  purposes  of  this  action,  saye  and  except  all  just  causes  of  exception  to 
the  admissibility  of  the  same  by  either  of  the  said  paities. 

(The  documents  are  then  set  out,  and  the  admission  signed  by  the 
solicitors.)  (a) 

(a)  Any  plain ti£F  to  an  action  may  give  notice,  by  his  own  statement  or  otherwise, 
that  he  admits  the  truth  of  the  whole  or  any  part  of  the  case  stated  or  referred  to 
in  the  pleadings  (Ord.  XXXII.,  r.  1 ),  and  either  party  may  give  notice  to  the  other  to 
admit  documents  (/&.,  r.  2.) ;  or  facts  (76.,  r.  4). 


EvroENOB.  555 

Q. — Can  infants  or  persons  of  unsound  mind  consent  to  any  order  ? 

A. — They  may,  with  the  sanction  of  the  court  or  judge  in  chambers, 
consent,  by  their  next  friend,  guardian,  committee,  &c.,  to  an  order  as 
to  the  mode  of  taking  evidence,  or  other  procedure:  (Ord.  XVI.,  r.  21.) 
A  compromise  on  behalf  of  an  infant  may  be  obtained  on  petition  sup- 
ported by  affidayit  of  a  solicitor  that  counsel's  opinion  has  been  given 
that  the  compromise  is  for  the  benefit  of  the  infant :  {Gray  y.  Paull,  46 
L.  J,  818,  Oh.) 

Q. — What  is  the  present  form  in  which  an  aflSdavit  should  be  made, 
and  what  is  the  consequence  if  such  form  be  not  observed  ? 

A, — It  must  be  expressed  in  the  first  person  of  the  deponent,  divided 
into  paragraphs  numbered  consecutively,  and  each  paragraph,  as  nearly  as 
may  be,  confined  to  a  distinct  portion  of  the  subject :  and  each  statement 
should  show  the  deponent's  means  of  knowledge.  The  jurat  is  written  at 
the  foot  of  the  affidavit.  If  the  affidavit  be  not  expressed  in  the  first 
person,  no  costs  are  allowed  for  preparing  and  filing  it.  And  it  must  be 
stated  at  the  foot  of  the  affidavit,  and  on  whose  behalf  it  is  filed,  other- 
wise it  cannot  be  used.  When  the  evidence  is  taken  by  affidavits  under 
Ord.  XXXVin.,  or  where  the  parties  consent,  or  the  court  or  judge  so 
order,  they  are  to  be  printed  :  {Ik,  r.  30.) 

Q. — In  an  affidavit  stating  facts  partly  within  the  deponent's  own 
knowledge,  and  partly  derived  from  information  of  others,  how  must  the 
facts  be  stated  in  order  to  make  the  affidavit  good  evidence  ? 

A. — By  Order  XXXVIII.,  r.  3,  affidavits  must  be  confined  to  such  facts 
as  the  witness  is  able  of  his  own  knowledge  to  prove,  except  on  inter- 
lo<3utory  motions,  on  which  statements  as  to  his  belief  with  the  grounds 
thereof  may  be  admitted. 

Q, — ^How  may  an  affidavit  be  sworn  by  a  pei*son  resident  in  Scotland  ? 

A, — Before  any  judge,  court,  notary,  public,  or  person  lawfully  authorised 
to  administer  oaths  there ;  and  will  be  received  as  evidence  in  the  court 
here  if  so  sworn :  (15  &  16  Vict.  c.  86,  s.  22 ;  Ord.  XXXVIH.,  r.  6 ;  Hal. 
Suit ;  Evans,  Oh.  Pr.  328.) 

Q. — What  must  be  done  to  enable  you  to  use,  in  support  of  a  motion^ 
an  affidavit  filed  before  the  date  of  the  notice  ;  and  what  to  use  one  filed 
after  the  date  ? 

A. — In  the  first  case,  notice  of  your  intention  must  be  given  to  the 
opposite  solicitor,  as  he  is  not  bound  to  search  for  an  affidavit  of  an  earlier 
date  than  the  notice.  No  notice  need  be  given  of  the  intention  to  use 
affidavits  filed  after  the  notice ;  for  these  the  opposite  solicitor  must 
search.  But  affidavits  filed  after  the  motion  has  begun  cannot  be  read  on 
such  motion :  (see  Sm.  Pr.  638,  639,  7th  edit. ;  Ayck.  Pr.  320,  9th  edit.) 

Q. — ^Within  what  time  must  the  evidence  be  closed  ? 

A, — ^When  the  evidence  is  taken  by  consent  by  affidavits  the  plaintiff 
has  fourteen  days,  or  such  other  time  as  the  parties  may  agree  upon,  or 
the  judge  may  allow,  to  file  his  affidavits  and  deliver  a  list  of  tbem  to  the 
defendant,  who  has  the  like  time.  The  plaintiff  has  seven  days  after  this 
to  file  his  affidavits  strictly  in  reply.  Within  fourteen  days  of  the  expira- 
tion of  this  time  either  party  desiring  to  cross-examine  a  witness  must 
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give  notice  requiring  his  production  for  that  purpose  before  the  conrt  at 
the  trial :  (Ord.  XXXVIH.,  r.  28.) 

Q. — To  whom  must  you  apply  for  an  order  to  enlarge  the  time  for 
closing  evidence  ? 

A. — Application  must  be  made  to  a  judge  at  chambers  on  summons: 
(Hal.  Suit,  60.) 

Q. — ^Explain  the  mode  of  preparing  the  brief  for  counsel  on  the  hearing 
of  an  action. 

A . — The  brief  for  either  plaintiff  or  defendant,  when  the  cause  is  to 
be  heard  on  affidavit  evidence,  consists  of  a  printed  copy  of  the  pleadings, 
and  of  all  the  affidavits  and  written  copies  of  the  exhibits,  of  the  affidavits 
of  documents,  and  in  reply  to  interrogatories,  notices  to  admit  and  produce 
and  the  admissions ;  for  the  whole  of  the  evidence  is  open  to  all  parties 
now :  (Lord  v.  Colvin,  1  Jur.  N.  S.  208.)  To  these  should  be  added  any 
observations  that  may  be  thought  necessary:  (Ayck.  Pr.  206,  9th  edit.) 
When  the  case  is  tried  by  viva  voce  evidence  the  proofs  of  the  witnesses 
and  copies  of  the  documents  referred  to  in  the  pleadings  or  to  be  proved 
by  the  witnesses  must  be  supplied  in  lieu  of  the  printed  evidence. 
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Question. — ^When  an  action  is  at  issue  in  the  Chancery  Division,  before 
whom  must  it  be  set  down  for  hearing  ? 

Answer, — Notice  of  trial  is  given  and  it  is  set  down  for  hearing  before 
the  judge  to  whose  court  it  is  attached,  unless  removed  by  special  order 
of  the  Lord  Chancellor,  or  the  case  is  tried  before  a  referee. 

Q. — ^Within  what  time  after  close  of  the  pleadings  must  the  plaintiff 
give  notice  of  trial  ? 

A, — The  plaintiff,  having  obtained  no  order  to  enlarge  the  time,  must, 
within  six  weeks  after  the  close  of  the  pleadings,  either  obtain  a  consent  to 
take  the  evidence  by  affidavit,  or  give  notice  of  trial  by  one  of  the  different 
modes  set  out  in  Ord.  XXX VL,  otherwise  any  defendant  may  do  so,  or 
may  move  to  dismiss :  {lb,,  r.  12.) 

Q. — ^Within  what  time  after  evidence  is  closed  must  notice  of  trial  be 
given  ? 

A, — Within  the  same  time  as  provided  after  close  of  pleadings :  (see  last 
answer ;  Ord.  XXXVIII.,  r.  30.) 

Q. — Can  a  defendant  give  notice  of  trial  ? 

A . — ^Tes  ;  if,  after  the  evidence  or  the  pleadings  are  closed,  the  plain- 
tiff neglects  to  do  so,  any  defendant,  after  the  expiration  of  six  weeks, 
may  do  so,  or  he  may  move  to  dismiss  the  action  :  (Ord.  XXXVL,  r.  12.) 

Q. — How  should  the  plaintiff  proceed  to  get  the  action  marked 
**  short  ?*'  and  what  notices  must  be  proved  to  have  been  served  should 
the  defendant  not  appear  at  the  trial  of  a  "  short  cause  ?" 

(a)  See  ante,  p.  96  et  seg. 
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A, — He  should  draw  up  a  certificate  which  must  be  signed  by  the 
connsel  in  the  action,  upon  producing  which  to  the  proper  officer,  he 
will  mark  the  action  as  short  and  file  the  certificate.  Notice  must 
then  be  served  on  the  solicitors  of  the  opposite  parties  that  the  action  has 
been  marked  as  short.  Previously  to  the  hearing  of  the  action  minutes 
of  the  proposed  judgment  are  prepared  by  the  plaintiff's  junior,  and  sub- 
mitted  to  the  junior  counsel  for  the  different  defendants,  and  a  copy  left 
with  the  judge's  papers.  An  affidavit  of  service  of  the  notice  is  necessary 
if  the  defendant  does  not  appear :  (Evans*  Oh.  Pr.  805  ;  Haynes'  Out. 
p.  97,  4th  edit.)  (a) 

Q. — ^A  plaintiff  who  has  issued  a  writ  in  the  Ohancery  Division 
desires  that  the  action  shall  be  tried  by  a  jury.  In  what  way  should  he 
proceed  ? 

A. — ^The  plaintiff  should  obtain  an  order  to  have  it  so  tried  (Ord. 
XXXVI.,  r.  6)  in  which  case  the  action  is  entered  for  trial  with  the 
associate  instead  of  with  the  Ohancery  registrar :  (see  Oharley's  Practice, 
632,  3rd  edit.) 
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Question, — ^How  is  an  action  in  the  Ohancery  Division  now  brought  to 
a  hearing  ? 

Answer. — If  the  defendant  makes  default  in  delivering  a  defence  or 
demurrer  (except  in  the  cases  mentioned  in  the  prior  rules  of  the  Order), 
the  plaintiff  may  set  down  the  action  on  motion  for  judgment :  (Ord. 
Xx  Vil.,  r.  11.)  Where  no  default  is  made,  he  must  give  notice  of  trial 
as  required  by  Ord.  XXXVI. 

Q. — When  an  action  has  proceeded  to  trial,  and  is  then  ascertained  to 
be  defective  for  want  of  parties,  does,  or  does  not,  that  form  a  ground  for 
dismissal  of  the  action,  or  will  the  court  adopt  any  other,  and  if  so  what, 
course  in  consequence  of  such  defect  ? 

A* — It  is  not  a  ground  for  dismissal ;  formerly  the  court  would  order 
the  plaintiff,  within  a  certain  time,  to  make  good  the  defect,  or  in  default 
dismiss  it  with  costs :  (see  Leyland  v.  Leyland,  6  L.  T.  Bep.  N.  S.  342 ; 
Ayck.  Pr.  34,  9th  edit.)  And  if  a  plaintiff  having  an  interest  died 
leaving  a  plaintiff  without  an  interest,  the  court  might  at  the  hearing 
order  the  action  to  stand  revived,  and  proceed  to  a  decision  thereof: 
(15  &  16  Vict.  c.  86,  8.  49  ;  Hal.  Suit,  5.)  ITow,  by  Ord.  XVI.,  r.  11,  no 
action  is  to  be  defeated  by  reason  of  the  misjoinder  of  parties,  and  the 
court  or  judge  may  order  any  names  improperly  joined  to  be  struck  out, 
and  any  necessary  parties,  either  plaintiffs  or  defendants,  to  be  added,  but 
no  parties  can  be  added  without  their  consent. 

Q. — ^What  questions  or  issues  may  be  referred  to  a  referee  under  the 
Judicature  Act,  and  what  are  his  powers  ? 

A. — Any  questions  arising  in  any  cause  or  matter  (other  than  a  criminal 
proceeding  by  the  Grown)  before  the  High  Oourt  of  Justice  or  before  the 

(a)  No  cause  shonld  be  set  down  as  short  unless  the  eTidence  is  by  affidayit :  (per 
Jeasel,  M.R.,  W.  N.  1876,  p.  193.) 
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Court  of  Appeal  may  be  referred  by  the  court  foT  inquiry  and  report^  to 
any  official  or  special  referee :  and  the  report  of  any  such  referee  may  be 
adopted  wholly  or  partially  by  the  court,  and  may  (if  so  adopted)  be 
enforced  as  a  judgment  by  the  court :  (1873  Act,  s.  50.)  And  where  all 
persons  interested  and  under  no  disability  consent,  or  without  consent  in 
cases  requiring  prolonged  examination  of  documents  or  accounts  or  scien- 
tific or  local  investigation  which  cannot  be  conveniently  made  before  the 
court  or  a  ]aTy»  the  court  may  at  any  time,  on  such  terms  as  may  be 
thought  proper,  order  any  question,  or  issue  of  fact  on  any  question,  of 
account  arising  therein,  to  be  tried  either  before  an  official  referee  or  before 
a  special  referee  to  be  agreed  on  between  the  parties :  (lb.,  s.  57.) 

The  referees  are  officers  of  the  court.  The  report  of  any  referee  upon 
any  question  of  fact  on  any  such  trial  is  (unless  set  aside  by  the  court) 
equivalent  to  the  verdict  of  a  jury  :  (/6.,  s.  58.) 

By  Order  XXXVI.,  rules  48-52,  the  referee  may  hold  the  trial  at  any 
place  he  may  deem  most  convenient,  and  have  any  inspection  or  view, 
either  by  himself  or  with  assessors,  and  shall  proceed  with  the  trial  de 
die  in  diem,  in  a  similar  manner  as  in  actions  tried  by  a  jory.  He  has 
the  same  authority  as  a  judge  at  Nisi  Prius,  except  the  power  of  oonmiit- 
ment  for  contempt  or  enforcing  orders  by  attachnient.  He  may  also 
before  the  conclusion  of  the  trial  submit  any  question  arising  therein  for 
the  decision  of  the  court,  or  state  any  facts  specially  with  power  to  the 
court  to  draw  inferences  therefrom. 

Q. — If  a  cause  has  been  tried,  and  a  judgment  given,  before  whom 
must  the  cause  be  heard  on  further  consideration  ? 

A. — Before  the  judge  to  whose  court  it  is  attached,  unless  removed  by 
special  order  of  the  Lord  Chancellor  :  (Ayck.  Pr.  416,  &c.,  9th  edit. ;  HaL 
Suit,  77.) 

Q. — ^What  are  the  accounts  and  inquiries  usually  inserted  in  a  judg- 
ment made  on  the  trial  of  an  ordinary  administration  action  ? 

A, — 1.  An  account  of  the  personal  estate  of  the  testator  not  specifi- 
cally bequeathed.  2.  An  account  of  his  debts.  3.  An  account  of  his 
funeral  expenses.  4.  An  account  of  the  legacies  and  annuities  (if  any) 
given  by  his  will.  5.  An  inquiry  what  parts  (if  any)  of  his  personal 
estate  are  outstanding.  6.  Who  are  the  next  of  kin.  The  above 
only  relate  to  personal  estate,  but  if  there  is  real  estate  to  be  administered 
corresponding  inquiries  with  respect  to  it  are  made  :  (see  Form  App.  L. 
No.  28  to  Judicature  Rules.) 

Q. — What  time  must  elapse  between  the  service  of  a  notice  of  motion 
and  the  day  named  in  the  notice  for  the  hearing  of  the  motion  ? 

A. — Cn  special  motions  two  clear  days  must  elapse  ;  and  to  appoint  a 
guardian  for  an  infant  or  person  of  unsound  mind  to  defend  a  suit,  six 
clear  days  must  elapse  :  (Evans,  Ch.  Pr.  549.) 


JUDGMENTS  AND  THEIR  ENFORCEMENT. 

Question, — ^Who  draws  up  orders  made  upon  motion  or  petition  ?  And 
describe  what  is  to  be  done  by  the  solicitor  before  they  are  completed  and 
fit  to  be  acted  on. 
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Answer. — Orders  on  special  motions  or  petitions  are  drawn  up  by  the 
registrar.  The  solicitor  having  the  carriage  of  the  order,  within  seven 
days  after  it  is  pronounced,  leaves  with  the  registrar  counsel's  briefs  and 
all  necessary  documents ;  he  then  calls  for  the  draft  order  and  gets  an 
appointment  to  settle,  which  is  served  on  the  opposite  party  one  clear  day 
prior  thereto,  the  parties  attend  the  registrar  and  the  order  is  settled  and 
an  appointment  given  for  passing,  and  the  parties  again  attend  for  that 
purpose.  The  order  is  then  entered.  Before  it  can  be  enforced  it  must  be 
properly  indorsed  and  served :  (Ord.  LXII.,  rr.  4-1 8.)  (a) 

Q. — By  what  judge  are  orders  of  course  usually  made,  and  if  irregu- 
larly obtained  by  what  judge  must  they  be  discharged  ? 

A. — They  are  not  now  made  in  the  name  of  any  particular  judge,  the 
application  to  discharge  the  order  must  be  made  to  the  judge  to  whom 
apecial  applications  in  the  cause  or  matter  ought  to  be  made  :  (Dan.  Oh. 
Pr.  6th  edit.,  1545.) 

Q — What  is  the  practice  on  drawing  up,  passing,  and  entering  orders 
on  petitions  of  course  ? 

A. — ^These  orders  are  now  drawn  up,  passed,  and  entered  by  the 
Begistrar  of  the  Chancery  Division  :  (Ord.  LaIL,  r.  18.) 

Q. — ^What  must  be  done  to  obtain  an  order  making  absolute  a  previous 
order  nisi  when  no  cause  has  been  shown  ? 

A, — The  motion  requires  no  notice,  but  the  application  must  be  sup- 
ported by  the  registrar's  certificate  of  no  cause  having  been  shown,  and  an 
affidavit  proving  service  of  the  order  nisi  either  upon  the  party  himself 
when  such  service  is  required  to  be  personal,  or  in  the  prescribed  manner 
where  personal  service  is  not  required  or  has  been  dispensed  with :  (Dan« 
Ck  Pr.  1548,  6th  edit.) 

Q. — Can  persons,  not  parties  to  an  action,  enforce  obedience  to  an  order, 
and  can  such  obedience  be  enforced  against  them  ? 

A. — Every  person  not  being  a  party  in  an  action,  who  has  obtained,  or 
in  whose  favour  an  order  has  been  made,  may  enforce  obedience  to  such 
order  by  the  same  process  as  if  he  were  a  party  to  the  action ;  and  it  may 
be  enforced  against  him  by  the  same  process  as  if  he  were  a  party  to  the 
action  if  obedience  may  be  enforced  against  him :  (Ord.  XLII.,  r.  26 ; 
Hal.  Suit,  70.) 

Q. — ^Does  an  order  generally  take  efiPect  from  the  time  when  it  is 
pronounced,  or  from  the  time  when  the  same  is  served  ? 

A. — Generally  from  the  time  when  it  is  served  ;  it  being  ordered  that 
before  any  proceedings  can  be  taken  to  enforce  an  order,  the  same  must 
be  served  on  the  party  against  whom  obtained.  And  it  must  state  the 
time,  or  the  time  after  service,  within  which  the  act  is  to  be  done.  In 
the  case  of  an  order  for  an  injunction  the  practice  is  to  serve  the  party 
enjoined  personally  with  notice  in  writing  that  the  injunction  has  been 
granted,  and  that  the  order  will  be  drawn  up  and  served  as  soon  as  it  can 
be  passed  through  the  offices,  which  will  be  sufficient  to  render  the  party 


(a)  Afl  to  what  course  is  to  be  taken  when  the  solicitor  of  one  of  the  parties  refuses 
t   produce  his  counsers  brief,  see  Yeatman  ▼.  JReed  (13  L.  T.  Rep.  N.  S.  680). 
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e: 'oined  guilty  of  contempt  in  case  of  disobedience:  (Dan.  Ob.  Pr.,  Gib 
edit.,  1616.) 

Q. — ^If  a  plainti£P*s  solicitor,  baling  tbe  carriage  of  a  jndgment,  delay 
tbe  prosecution  of  it,  baa  tbe  defendant  any,  and  wbat  remedy  ? 

A, — If  be  delays  passing  tbe  judgment,  tbe  defendant  bas  a  remedy  by 
motion  to  tbe  court.  Tbe  motion  may  be  "  tbat  tbe  plainti£F*8  solicitor 
may  fortbwitb  return  to  A.  B.,  tbe  registrar,  tbe  judgment  made  on  tb<^ 
bearing  of  tbe  action,  on  sucb  a  day,  wbicb  was  by  bim  drawn  up,  in 
order  tbat  tbe  party  applying  may  bave  a  copy  tbereof,  and  tbat  tbe  same 
may  be  passed  and  entered,"  or  according  to  circumstances  (see  4  Bear. 
386  ;  Dan.  Cb.  Pr.,  6tb  edit.,  808) ;  but  if  it  is  tbe  subsequent  prosecution 
of  tbe  judgment  wbicb  is  delayed,  defendant  sbould  take  out  a  Bummons 
at  cbambers  to  bave  tbe  carriage  of  tbe  judgment. 

Q. — How  are  judgments  and  orders  of  tbe  court  for  payment  of  money 
enforced  ? 

A, — A  judgment  for  tbe  recovery  by  or  payment  to  any  person  of 
money  may  be  enforced  by  any  of  tbe  modes  by  wbicb  a  judgment  or 
dbcree  for  tbe  payment  of  money  of  any  court  wbose  jurisdiction  is 
transferred  migbt  bave  been  enforced,  t.«.,  by  fieri  facias,  elegit,  or 
sequestration,  and  in  certain  cases  under  tbe  Debtors  Act,  1869,  by 
ca,  sa.  If  for  payment  into  court  it  may  be  enforced  by  sequestration,  or 
wben  attacbment  is  autborised  by  law  by  attacbment :  (Ord.  XUI.,  rr.  S 
and  4.) 

Q, — How  are  otber  judgments  enforced  ? 

A, — ^If  for  tbe  recovery  or  delivery  of  possession  of  land,  by  writ  of 
possession:  {lb.,  r.  5.) 

If  for  recovery  of  any  property  otber  tban  land  or  money,  by 
writ  for  tbe  delivery  of  tbe  property,  by  attacbment  or  sequestration: 
{lb.,  r.  6.) 

If  for  requiring  a  person  to  do  any  act  otber  tban  tbe  payment  of 
money,  or  to  abstain  from  doing  anytbing,  by  attacbment,  or  by  com- 
mittal :  {lb,,  r.  7.) 

Formerly  a  decree  or  order  in  equity  required  to  be  served  in  all  cases 
before  being  enforced. 

Q. — How  may  payment  of  a  judgment  debt  be  enforced  wbere  tbe  flole 
property  of  tbe  debtor  consists  of  an  equity  of  redemption  in  fee  ? 

A, — ^Wbere  tbe  writ  of  elegit  cannot  be  enforced  by  reason  of  the  legdl 
estate  being  outstanding,  tbe  execution  creditor  may  issue  a  writ  in  Uie 
Cbancery  Division  for  equitable  execution ;  i,e,,  to  bave  tbe  lands  delivered 
in  execution  to  bim  in  equity  :  (see  Anglo-Italian  Bank  v.  Davies,  9  Ob. 
Div.  276.) 

Q. — ^If  a  party  to  a  suit,  wbo  is  ordered  by  tbe  court  to  execute  a  deed, 
obstinately  refuses  to  do  so,  is  tbere  any,  and  if  any  wbat,  mode  of  giving 
effect  to  tbe  order  witbout  obtaining  tbe  signature  of  tbe  party  ? 

A. — ^Yes ;  if  be  bas  been  committed  to  or  detained  in  prison  for  such 
refusal,  tbe  court  may,  upon  affidavit  tbat  be  bas,. after  tbe  expiration  of 
two  calendar  montbs,  again  refused  to  execute,  order  one  of  the  judge's 
cbief  clerks,  or  if  tbe  deed  is  to  be  executed  out  of  London,  a  oommiHioner 
to  administer  oatbs,  to  execute  sucb  deed  for  and  in  tbe  name  of  suck 
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person ;  which  has  the  same  effect  as  if  executed  by  the  party :  (see  Hal. 

Suit,  72.) 

» 

Q. — How  far  is  a  judgment  made  on  the  hearing  of  an  action  binding, 
or  how  can  it  be  made  binding,  against  a  defendant  who  is  abroad  and 
does  not  appear? 

il.— A  defendant  by  leave  may  be  served  with  proceedings  out  of  the 
jurisdiction  if  he  neglects  to  appear,  and  the  plaintiff,  upon  filing  a  proper 
affidavit  of  service,  may  proceed  as  if  he  had  appeared,  and  the  judgment 
will  bind  him:  (see  Ord.  XIIL,  r.  12.) 

Q, — ^In  what  cases  is  it  now  sufficient  to  serve  parties  with  notice  of  a 
judgment,  who,  according  to  the  former  practice,  were  necessary  parties  ? 

^.-^1.)  In  cases  where  any  residuary  legatee  or  next  of  Idn  may, 
without  serving  the  others,  have  a  judgment  for  the  administration  of 
the  personal  estate  of  a  deceased  person ;  or, 

(2.)  Where  any  legatee  interested  in  a  legacy  charged  upon  real  estate, 
and  any  person  interested  in  the  proceeds  of  real  estate  directed  to  be  sold, 
may,  without  serving  any  other  legatee  or  person  similarly  interested,  have 
a  judgment  for  administration ;  or, 

(3.)  Where  any  residuary  devisee  or  heir  may,  without  serving  any  co- 
residuary  devisee  or  co-heir,  have  the  like  judgment ;  or, 

(4.)  Where  any  one  of  several  cestuis  que  tntst  may,  without  serving  the 
others,  have  a  judgment  for  the  execution  of  the  trust ;  or, 

(5.)  In  cases  of  actions  for  the  protection  of  property  pending  litigation, 
and,  in  all  cases  in  the  nature  of  waste,  where  one  person  may  sue  on 
behalf  of  himself  and  all  persons  having  the  same  interest ;  or, 

(6.)  Where  any  executor,  administrator,  or  trustee  may  obtain  a  judg- 
ment against  any  one  legatee,  next  of  kin,  or  cestui  que  trust  for 
administration  or  execution  of  the  trust :  (Ord.  XVI.,  r.  33,  seq,)  And 
the  court  or  a  judge  may  direct  such  service  in  certain  cases  under 
rule  40. 

Q. — ^What  is  the  consequence  to  the  parties  served  with  such  a  notice  I 
May  they  attend  the  further  proceedings  ? 

Jl.— They  are,  after  such  service,  bound  by  the  proceedings  in  the  same 
manner  as  if  they  had  been  originally  made  parties  to  the  action,  and 
they  may,  upon  entering  an  appearance,  attend  the  proceedings  under  the 
judgment,  and  apply  within  a  month  to  add  to  or  vary  the  judgment : 
(Ord.  XVI.,  rr.  40,  41.) 


SPECIAL  OASE. 

Question. — What  relief  or  benefit  was  obtained  by  a  special  case? 

Ansiver, — A  special  case  was  framed  to  meet  cases  where  no  relief  was 
claimed,  but  the  parties  merely  wished  for  the  opinion  of  the  court  upon 
the  construction  of  some  document  formerly  falling  within  the  jurisdiction 
of  equity,  except  bankruptcy :  (a)  (see  Ord.  XXXIV.,  r.  8.) 

(a)  The  parties  may,  after  writ  issned,  ooncur  in  stating  the  qnestions  of  law 
arising  on  the  action  in  the  form  of  a  special  case  for  the  opinion  of  the  coort: 
(Ord.  XXXIV.,  r.  1.) 

o  o 
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DISMISSING  ACTION. 

Question, — What  course  must  be  adopted  by  a  defendant  in  the  event  of 
the  plaintiff  not  proceeding  with  due  diligence  ? 

Ansiaer, — ^If  a  plaintiff  being  bound  to  deliver  a  statement  of  daam  does 
not  deliver  the  same  within  six  weeks  the  defendant  may  apply  to  the 
court  or  a  judge  to  dismiss  the  action  with  costs  for  want  of  prosecution : 
(Ord.  XXVn.,  r.  1.) 

If  the  plaintiff  does  not  within  six  weeks  of  the  close  of  the  pleadings, 
or  within  such  extended  time  as  the  court  or  judge  may  allow,  give  notice 
of  trial,  the  defendant  may  do  so  or  may  move  to  dismiss :  (Ord.  XXXVI., 
r.  12.) 

When  no  judgment  is  directed  to  be  entered  at  the  trial,  if  the 
plaintiff  does  not  set  down  the  action  on  motion  for  judgment,  and 
give  notice  thereof  to  the  other  parties  within  ten  days  after  the  trial, 
any  defendant  may  do  so :  (Ord.  XL.,  r.  2.) 

Q. — ^How  may  an  action  be  dismissed  after  a  judgment  ? 
A. — After  a  judgment  the  action  can  only  be  dismissed  upon  appeal : 
(Ayck.  ubi  sup. ;  Hal.  Suit,  80  ;  II  Yes.  602.) 

Q. — ^When  a  plaintiff  is  served  with  a  notice  of  motion  to  dismiss  his 
action  for  want  of  prosecution,  what  step  must  be  taken  for  him  to  prevent 
such  dismissal  ? 

A, — ^He  must  either  deliver  his  statement  of  claim,  or  appear  on  the 
hearing  of  the  motion,  and  ask  for  such  terms  as  the  state  of  the  pro- 
ceedings may  justify  :  (Ord.  XXVll.,  r.  1.) 

Q. — ^After  judgment  in  an  administration  suit  where  infants  are 
interested,  directing  inquiries  and  reserving  further  consideration,  can  the 
property,  the  subject  of  the  action,  be  withdrawn  from  the  jurisdiction  of 
the  court  by  any  and  what  means,  and  under  any  and  what  oircumstanceB, 
or  must  it  be  fully  administered  under  the  direction  of  the  court  ? 

A, — ^The  case  could  not  be  absolutely  withdrawn,  but  further  proceed- 
ings might  be  stayed  if  the  court  thought  that  course  beneficial  for  the 
infants. 
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QueA^ton.— Does  an  action  abate  by  reason  of  the  marriage,  death,  or 
bankruptcy  of  any  of  the  parties  ? 

Answer. — ^Not  if  the  cause  of  action  survive  or  continue,  and  it  will 
not  become  defective  by  the  assignment,  creation,  or  devolution  of  any 
estate  or  iiiXe pendente  lite:  (Ord.  XVH,  r.  1.) 

Q. — How  is  such  action  to  be  continued  ? 

A. — ^In  a  case  of  marriage,  death,  or  bankruptcy,  or  devolution  of  estate 
by  operation  of  law  of  any  party  to  the  action,  the  court  or  a  judge  may, 
if  necessary,  order  that  the  husband,  personal  representative,  trustee,- or 
other  successor  in  interest,  if  any,  be  made  a  party  to  the  action,  or 
served  with  notice  thereof  in  such  manner  and  form  as  thereinafter  pre- 
scribed, and  on  such  terms  as  the  court  or  judge  shall  think  yasi,  and 
shall  make  such  order  for  the  disposal  of  the  action  as  may  be  just :  (lb., 
r.  2.)    In  case  of  an  assignment,  creation,  or  devolution  of  any  estate  or 
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title  pendente  lite,  the  action  may  be  continued  by  or  against  the  person 
to  or  upon  whom  such  estate  or  title  has  come  or  devolved :  {lb,.,  r.  8.) 

Q.— How  may  such  order  be  obtained  ? 

ii.— An  order  that  the  proceedings  in  the  action  shall  be  carried  on 
between  the  continuing  parties  to  the  action,  and  such  new  party  or 
parties  may  be  obtained,  ex  parte,  on  application  to  the  court  or  a  judge, 
upon  an  allegation  of  such  change  or  transmission  of  interest  or  liability, 
or  of  some  interested  person  having  come  into  existence  :  (lb,,  r.  4.) 

Q. — ^Upon  whom  must  the  order  be  served  ? 

A. — ^Unless  otherwise  directed,  it  must  be  served  upon  the  continuing 
party  or  parties  to  the  action,  or  their  solicitors,  and  also  upon  each  such 
new  party  unless  the  person  making  the  application  be  himself  the  only 
new  party ;  this  binds  the  parties  served  therewith,  and  the  new  parties 
must  enter  an  appearance  in  the  same  manner  as  if  served  with  a  writ  of 
lummons :  (lb.,  r.  5.) 

Q.— Within  what  time  may  the  party  served  apply  to  discharge  or 
vary  such  order  ? 

A. — ^If  the  party  is  under  no  disability  or  is  a  feme  covert,  or  has  a 
guardian  ad  litem  appointed,  he  may  apply  to  discharge  or  vary  the  order 
within  twelve  days  from  the  service ;  in  other  cases  of  disability  he  may 
apply  within  twelve  days  after  a  guardian  or  guardians  ad  litem  have  been 
appointed,  and  the  order  will  have  no  effect  against  him  in  the  meantime  : 
(lb.,  rr.  6  &  7.) 

Q. — ^How  and  in  what  cases  can  the  court  deal  with  the  rights  of  a 
deceased  party  to  a  suit  who  has  no  personal  representative  ? 

il.^-The  court  may  either  appoint  some  one  to  represent  the  deceased's 
estate  or  proceed  without  one  unless  a  personal  judgment  is  asked  against 
the  defendant,  or  it  is  the  estate  of  the  deceased  that  is  being  administered, 
in  which  cases  some  representative  must  be  appointed :  (Ord.  XVI.,  r.  46 ; 
Silver  v.  Stein,  1  Drew.  295.) 


APPEAL,  (a) 

Question. — ^To  what  courts  or  tribunals  do  appeals  lie  against  the 
judgment  of  the  Vice-Ohancellor  or  Justioes,  and  the  Lord  Ohancellor 
respectively  ? 

Answer. — ^Against  a  judgment  or  order  of  the  Vice-Ohancellor  or  of 
the  Justices,  you  may  appeal  to  the  Court  of  Appeal,  and  thence  to  the 
House  of  Lords.  Against  a  judgment  or  order  of  the  Lord  Ohancellor, 
an  appeal  lies  to  the  House  of  Lords  only :  (Ayck.  Pr.  987,  &a,  9th 
edit. ;  Hal.  Suit,  67,  68.) 

Q. — Oan  an  appeal  be  made  directly  to  the  House  of  Lords  against  a 
judgment  of  the  Vice-Ohancellor  or  Justices,  and  thus  prevent  an  appeal 
to  the  Oourt  of  Appeal ;  if  so,  what  proceedings  are  necessary  to  be 
taken? 

(a)  See  the  Appellate  Jnrisdiotion  Act,  1876  (89  &  40  Yiot.  e.  59),  tt  ante,  p.  56. 

o  o  2 
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il.— Formerly  an  appeal  laid  direct  against  a  decree  of  a  Vice-Chan- 
cellor, to  the  House  of  Lords,  if  the  decree  were  signed  and  recognised  by 
the  Lord  Chancellor  and  enrolled :  (Ayck,  vbi  sup. ;  Hal.  Suit.  67.)  Bat 
this  practice  is  abolished  under  the  new  procedure,  and  the  Court  of 
Appeal  must  be  first  resorted  to:  {Hdstie  v.  Hastie,  L.  T.  Notes  of  Gases, 
16th  July,  1876.) 

Q. — ^Does  or  does  not,  an  appeal  to  a  superior  court  necessarily  stay 
proceedings  under  the  judgment  or  order  appealed  from  ? 

A. — "So ;  if  a  party  appealing  is  desirous  of  staying  proceedings  pending 
the  appeal,  he  must  apply  specially  for  an  order  for  such  purpose,  as  the 
appeal  does  not  operate  as  a  stay  of  execution  or  of  proceedings,  except  as 
the  court  appealed  from,  or  any  judge  thereof,  or  the  Court  of  Appeal  may 
order :  (see  Ord.  LIV„  r.  22  ;  Ord,  LVm.,  r.  16.) 

Q. — Suppose  a  plaintiff  appeals  to  the  Court  of  Appeal  from  a  judgment 
of  one  of  the  Vice-Chancellors,  and  the  court  is  equally  divided  in  opinion, 
what  is  the  effect  on  the  judgment  of  the  court  below  ? 

A, — ^In  such  a  case  the  judgment  or  order  appealed  from  will  be  deemed 
to  be  afiOrmed :  (14  &  15  Vict.  c.  88,  s.  9.) 

Q. — ^If  the  plaintiff's  bill  is  dismissed  with  costs,  and  he  appeals  to  the 
Court  of  Appeal,  and  the  appeal  is  dismissed  with  costs,  and  the  costs  are 
not  paid,  can  he  appeal  to  the  House  of  Lords  before  he  has  paid  the  costs 
incurred  in  the  courts  below  ? 

A, — ^Yes ;  but  the  appeal  does  not  stay  the  prosecution  of  the  judgment 
appealed  from  unless  specially  ordered;  therefore  the  defendant  may 
proceed  for  the  recovexy  of  his  costs  in  the  usual  way.  And  the  court  has 
refused  to  stay  such  proceedings  for  recoyery  of  costs  pending  an  appeal : 
(see  Ayck.  Pr.  335,  &o.,  9th  edit.) 

Q. — State  the  several  stages  of  Appeal  in  proceedings  in  the  Chanoeiy 
Division  from  a  certificate  of  the  cMef  clerk  upwards  to  the  House  of 
Lords. 

A, — ^If  anyone  is  dissatisfied  with  the  chief  clerk's  certificate  he  may 
by  summons  apply  to  discharge  or  vary  it  within  eight  clear  days  af tw 
such  certificate  is  filed :  (Ord.  LV.,  r.  70.)  From  the  judge's  decision  he 
may  appeal  to  the  Court  of  Appeal,  and  thence  to  the  House  of  Lords,  if 
still  dissatisfied :  (Dan.  Ch.  Pr.  1282,  6th  edit.) 

Q.^— Within  what  periods  must  appeals  be  brought,  and  from  what 
time  are  such  periods  to  be  calculated  ? 

A. — ^Except  by  special  leave  of  the  Court  of  Appeal,  appeals  from 
interlocutory  orders  must  be  brought  within  twenty-one  days,  and  in  other 
cases  within  one  year.  The  respective  periods  are  to  be  calculated  in  the 
case  of  an  appeal  from  an  order  in  chambers  from  the  time  when  such 
order  was  pronounced  or  when  the  appellant  first  had  notice  thereof,  and 
in  all  other  cases  from  the  time  at  which  the  judgment  or  order  is  signed, 
entered,  or  otherwise  perfected,  or  in  the  case  of  the  refusal  of  an  appli- 
cation from  the  date  of  such  refusal :  (Ord.  LVIIL,  r.  15.) 

Q.^Within  what  time  must  an  appeal  be  brought  from  an  order  on  a 
petition  to  wind-up  a  cpmpany  under  the  Act  of  1862,  and  from  an  order 
under  the  Trustees  Belief  Act  respectively  ? 
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2I.— By  Old.  LVllLj  r.  15,  an  appeal  from  an  interlocutory  order  must 
be  brought  within  twenty-one  days,  except  by  special  leave  of  the  Oourt  of 
Appeal ;  and  in  other  cases  within  a  year,  except  by  such  leave.  The 
appeal  from  an  order  to  wind-up  must  be  brought  within  twenty-one  days 
(Re  The  National  Funds  Assurance  Company,  46  L.  J.  183,  Oh.),  and  so 
an  order  under  the  Trustee  Belief  Act :  (Be  Bcullie'a  Trusts,  46  L.  J.  330, 
Oh.) 

Q.^How  soon  must  an  appeal  from  an  order  in  the  Chancery  Division, 
due  notice  whereof  has  been  given,  be  set  down  for  hearing  ? 

A, — ^It  must  be  set  down  before  the  day  named  for  the  hearing  in  the 
notice  of  appeal ;  otherwise,  the  appeal  will  be  dismissed  as  an  abandoned 
motion :  (see  Andrew  &  Stoney's  Jud.  Acts,  note  to  Ord.  LVIII.,  r.  8.) 

Q. — ^If  a  respondent  upon  an  appeal  intends  upon  the  hearing  of  the 
appeal  to  contend  that  the  decision  of  the  court  below  should  be  varied, 
should  he  give  any,  and,  if  any,  what  notice,  and  to  whom  ?  And  what, 
if  any,  is  the  consequence  of  an  omission  on  his  part  ? 

A. — ^Tes,  subject  to  any  special  order  that  may  be  made,  the  respondent 
must  give  eight  days'  notice  of  his  intention  to  appeal  if  it  is  an  appeal 
from  a  final  judgment,  or  two  days  if  from  an  interlocutory  order,  to  the 
parties  who  may  be  affected.  The  omission  to  give  such  notice  is  not  to 
diminish  the  powers  conferred  by  the  Act  upon  the  Court  of  Appeal,  but 
may,  in  the  discretion  of  the  court,  be  ground  for  an  adjournment  of  the 
appeal  or  for  a  special  order  as  to  costs :  (Ord.  LVm.,  rr.  6,  7.) 

Q. — ^What  rules  govern  the  Court  of  Appeal  as  to  the  reception  of 
evidence  not  tendered  to  the  court  below  ?  H  special  leave  to  give  such 
evidence  is  ever  necessary,  state  in  what  cases,  and  how  such  leave  is  to  be 
obtained. 

A, — ^The  Court  of  Appeal  has  all  the  powers  and  duties  as  to  amend- 
ment and  otherwise  of  the  oourt  of  first  instance,  together  with  full  dis- 
cretionary power  to  receive  further  evidence  upon  questions  of  fact,  such 
evidence  to  be  either  by  oral  examination  in  court,  by  affidavit,  or  by 
deposition  taken  before  an  examiner  or  commissioner.  Such  further 
evidence  may  be  given  without  special  leave  upon  interlocutory  applica- 
tions, or  in  any  case  as  to  matters  which  have  occurred  after  the  date  of 
the  decision  from  which  the  appeal  is  brought.  Upon  appeals  from  a 
judgment  after  trial  or  hearing  of  any  cause  or  matter  upon  the  merits, 
such  further  evidence  (save  as  to  matters  subsequent  as  aforesaid)  shall  be 
admitted  on  special  grounds  only,  and  not  without  special  leave  of  the 
couit :  (Ord.  LViil.,  r.  4.)  Where  a  party  is  desirous  of  adducing  further 
evidence  upon  an  appeal,  it  is  sufficient  for  him  to  give  the  other  side 
notice  that  he  will  apply  at  the  hearing  for  special  leave  to  adduce  such 
evidence:  (Notes  to  above  Bule,  Charley's  Judicature  Acts,  749,  3rd 
edit.) 

Q. — Set  forth  the  various  steps  from  the  first  judgment  of  a  Vice- 
Chancellor  to  the  highest  court  of  appeal  in  the  realm. 

A» — ^The  appeal  to  the  Court  of  Appeal  is  by  way  of  rehearing,  and  is 
brought  on  by  notice  of  motion  in  a*iBummary  way :  (Ord.  LVIJUL.,  r.  1. 
The  petition  is  drawn  by  counsel,  who  must  certify  that  there  is  a  reason- 
able cause  of  appeal ;  after  which  the  petition,  as  well  as  the  certificate, 
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must  be  signed  by  two  counsel,  who  mast  be  either  engaged  in  the  court 
below  or  on  the  appeal.  The  petition  is  then  engrossed,  and  lodged  with 
the  clerk  of  appeab  at  the  Parliament  Office,  and  notice  is  given  to  the 
opposite  party.  It  is  afterwards  presented  to  the  House  by  a  peer,  who 
moves  that  it  may  be  read,  upon  which  the  clerk  reads  the  prayer,  and 
the  usual  order  is  made.  The  appellant  must  give  security  for  coets  by 
recognisance  in  the  sum  of  500/.,  and  by  bond  with  two  sureties,  or  by 
payment  of  200/. :  (Standing  Ord.  IV.,  Nov.  1,  1876.)  The  respondent 
is  then  ordered  to  answer,  and  as  soon  as  he  does  this  either  party  may 
apply  to  haye  the  cause  appointed  for  hearing.  The  next  step  is  for  each 
party  to  prepare  his  case  and  appendix  for  tibe  use  of  the  Lords.  About 
two  or  three  hundred  copies  are  printed,  one  hundred  of  which  are  left 
with  the  clerk  of  appeals,  and  the  rest  are  exchanged  between  the  appel- 
lant and  respondent.    The  appeal  is  then  heard :  (Evans,  Gh.  Pr.  53  et  seq. 
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Question.'^TI  a  plaintiff  be  resident  abroad  at  the  time  of  issuing  his 
writ,  can  a  defendant  obtain  security  for  costs ;  if  so,  when  must  it  be 
applied  for  ? 

Anaioer. — ^The  defendant  is  entitled  to  such  security,  unless  the  plain- 
tiff be  abroad  in  an  official  capacity,  &c.  All  the  plaintiffs,  however, 
when  there  are  several,  must  be  resident  abroad.  The  defendant  should 
apply  for  the  security  as  soon  as  he  is  aware  that  the  plaintiff  is  abroad, 
for  if  he  takes  any  subsequent  step  in  the  cause  he  will  waiye  his  right 
thereto :  (Evans,  Oh.  Pr.  204 ;  Hal.  Suit,  98.)  (a) 

Q. — How  is  such  security  obtained  and  to  what  amount  ? 

^.^It  is  obtained  by  motion  or  summons.  It  formerly  was  in  the 
form  of  a  bond  in  the  penal  sum  of  100/.,  given  to  the  derk  of  records 
and  writs  :  (Ayck.  Pr.  434,  9th  edit. ;  Hal.  Suit.  93.)  But  now,  by  Ord. 
LXV.,  r.  6,  the  security  will  be  of  such  amount  and  giyen  at  such  time  or 
times  and  in  such  manner  and  form  as  the  court  or  a  judge  directs. 

Q. — ^When  a  bond  is  to  be  given  as  security  for  costs,  to  whom  must  it 
be  given  ?    Is  there  any  recent  order  with  respect  thereto  ? 

A. — ^Where  a  bond  is  to  be  given  as  security  for  costs,  it  shall,  unless 
the  court  or  a  judge  otherwise  directs,  be  given  to  the  party  or  person 
i*equiring  the  security,  not  to  an  officer  of  the  court  as  formerly :  (Ord. 
LXV.,  r.  7.) 

Q.— A  person  having  become  security  for  costs  dies  pending  the  suit. 
Can  the  defendant  oblige  the  plaintiff  to  give  further  security  for  coots? 

il.-— If  the  surety  dies  or  becomes  bankrupt  pending  the  suit,  the  court, 
upon  the  application  of  the  defendant,  will  stay  the  proceedings  until  a 
new  surety  is  appointed  :  (Sm.  Pr.  866,  7th  edit.)  And  for  this  reason  it 
is  usual  to  give  two  sureties  in  order  to  prevent  the  expense  of  renewing 
the  bond  :  (Ayck.  Pr.  435,  9th  edit. ;  Hal.  Suit,  94.) 

(a)  The  plaintiff  in  a  crou  sait,  if  resident  abroad,  xnuBt  also  girt  seeiirity  for  easts i 
(2^l«v.  Hodge,  7  L.  T.  Rep.  N.  S.  849.) 
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Q. — ^If  a  persoiii  not  a  party,  takes  proceedings  in  an  action,  and  he  is 
ordered  to  pay  to,  or  receiye  from,  a  party  in  the  action,  costs  in  respect 
of  sQch  proceedings,  how  are  the  costs  recorered  by,  or  from,  snch  person? 

A. — ^The  costs  are  recovered  by,  or  from,  such  person  in  the  same 
manner  as  if  he  were  a  party  in  the  action  (viz.,  by  attachment,  seques- 
tration, fieri  faciaa,  or  tUgit)  :  (see  Ord.  XUL,  r.  8.) 

Q.— Are  the  costs  of  an  action  in  the  Chancery  Division  in  the  dis- 
cretion of  the  court  in  all  cases,  or  are  there  any,  and  if  any  what, 
exceptions  ? 

A» — ^By  Order  LXV.  the  costs  are  in  the  discretion  of  the  court ;  but  this 
is  not  to  prejudice  the  right  of  a  trustee,  mortgagee,  or  other  person  of  any 
right  to  costs  out  of  a  particular  estate  or  fund  to  which  he  would  be 
entitled  according  to  the  rules  previously  acted  upon  in  the  courts  of 
equity ;  and  costs  of  trial  by  jury  follow  the  event,  unless  upon  application 
made  at  the  trial  for  good  cause  shown  the  judge  or  court  otherwise 
order. 

Q. — Give  briefly  a  few  of  the  principal  rules  governing  the  discretion  of 
a  judge  in  equity,  in  allowing  or  refusing  costs  of  a  suit.    . 

A, — ^The  costs  are  generally  in  the  discretion  of  the  court,  but  this 
discretion  is  subject  to  certain  rules ;  for  instance,  in  contentious  suits  costs 
generally  abide  the  result :  but  if  occasioned  by  misconduct  of  both  parties 
neither  has  costs ;  so  the  same  principle  applies  where  any  proceeding  is 
rendered  necessary  by  default  of  either  party.  In  administration  suits  the 
costs  are  usually  allowed  out  of  the  estate  :  (Evans,  Gh.  Pr.  208.) 

Q. — ^What  is  the  present  rule  m  force  with  regard  to  the  allowance  of 
coats  between  party  and  party  ? 

A. — The  taxing  master  may  allow  to  the  party  entitled  to  receive  such 
costs  all  such  just  and  reasonable  expenses  as  appear  to  have  been  properly 
incurred  in  the  service  and  execution  of  writs,  orders,  &c.,  advising  with 
counsel,  &c.  But  not  any  costs  which  do  not  appear  to  have  been  neces- 
sary for  the  attainment  of  justice,  or  for  defending  his  rights,  or  which 
appear  to  have  been  incurred  through  over-caution,  negligence,  or  mis- 
take, or  merely  at  the  desire  of  the  party :  (Evans,  Gh.  Pr.  229 ;  Hal. 
Buit,  92.) 

Q. — In  what  event  is  a  plaintiff  in  a  creditor's  suit  entitled  to  costs  out 
of  the  estate  as  between  solicitor  and  client  ? 

A, — ^Where  the  fund  is  insufficient  for  pajonent  of  all  the  creditors  in 
full :  (Morgan  &  Davey  on  Gosts,  136.) 

Q. — If  a  person  found  lunatic  by  commission  dies  before  the  costs  of 
the  proceedings  are  taxed  and  paid,  what  is  the  solicitor's  remedy  for  his 
costs  ? 

A, — The  Lord  Ghancellor  or  Lord  Justices  may  now  make  the  same 
orders,  and  exercise  the  same  powers  for  taxation  and  payment  of  the 
solicitor's  costs  after  the  death  of  the  lunatic,  as  could  have  been  made  in 
his  lifetime,  and  they  have  the  same  effect ;  but  they  must  be  made  within 
six  years  after  the  death  :  (23  &  24  Vict.  c.  127,  s.  29.) 

Q. — What  is  the  proper  form  in  which  a  bill  of  costs  must  be  delivered 
by  a  solicitor  ? 
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A, — No  particular  fonn  of  a  bill  of  costs  is  required  by  the  Act,  but  it 
provides  that  the  solicitor  shall  deliver  or  send  to  the  party  charged  there- 
with, "  a  bill  of  his  fees,  charges,  and  disbursements,  signed  by  the  solicitor 
or  the  executor,  administrator,  or  assignee  of  suoh  solicitor,  or  be  inclosed 
in  or  accompanied  by  a  letter  subscribed  in  like  manner  referring  to  such 
bill :"  (see  6  &  7  Vict.  c.  73,  s.  37.) 

Q» — ^How  soon  after  its  delivery  may  a  solicitor  commence  proceedings 
for  the  recovery  of  his  bUl  of  costs  ? 

A, — ^The  solicitor  cannot  commence  an  action  for  recovery  of  his  bill 
until  it  has  been  delivered,  as  above  pointed  out,  one  (calendar)  month, 
unless  the  court  otherwise  order :  (see  6  &  7  Vict.  c.  73,  ss.  37,  48.) 

Q. — How  is  an  order  of  course  obtained  for  taxation  of  a  solicitor's  till, 
and  what  are  the  circumstances  which  will  prevent  it  ? 

A, — The  order  of  course  is  obtained  on  motion  or  petition  of  course, 
and  can  only  be  obtained  by  the  client  within  one  month  after  the  delivery 
of  the  bill ;  nor  can  it  be  obtained  after  verdict  in  an  action  to  recover 
the  costs,  nor  as  a  rule  after  payment,  nor  it  seems  after  action  commenced : 
(Evans,  Ch.  Pr.  243.) 

Q. — In  what  manner  are  applications  for  taxation  of  a  bill,  or  for 
delivering  up  of  deeds  and  papers,  now  to  be  made  ? 

^.— By  summons  at  chambers  instead  of  by  special  petition  to  ihe 
court,  except  applications  for  orders  of  course,  which  may  be  made  as 
heretofore:  (Order  Aug.  2,  1864,  r.  1.) 

Q, — Can  a  solicitor's  bill  be  taxed  after  payment ;  and,  if  so,  witkin 
what  time,  and  under  what  circumstances  ? 

A. — ^The  bill  may  be  taxed  after  payment  under  special  circumstances. 
The  order  should  be  applied  for  within  a  year  after  delivery  of  the  hSl 
of  costs.  The  application  is  by  summons  at  chambers  (Ord.  LV.  r.  2 
(15);  and  the  special  circumstances  usually  relied  on  are  (1)  where 
pressure  has  been  exercised  by  the  solicitor  and  immediate  pa3rment 
required  ;  and  (2)  where  there  is  error  or  overcharge  in  the  bill :  (Evans, 
Oh.  Pr.  248.) 

Q. — ^When  a  party  is  dissatisfied  with  the  certificate  of  a  taxing  master, 
what  course  can  he  take  to  have  the  taxation  reviewed  ? 

A, — He  should,  before  the  certificate  is  signed,  deliver  to  the  opposite 
side  and  to  the  taxing  master  a  written  objection  to  the  allowance  or 
disallowance  of  any  item  or  items,  and  apply  to  the  master  for  a  warrant 
to  review  the  taxation.  Being  still  dissatisfied  with  the  allowance  or 
disallowance  of  these  items,  he  then  applies  by  summons  at  chambers  for 
an  order  to  review  the  taxation :  (Ord.  LXV.,  r.  27  (37),  (41).) 

Q. — How  is  a  bill  of  costs  in  the  Chancery  Division  to  be  taxed,  and 
how  many  distinct  modes  or  principles  of  taxation  are  acknowledged  bv 
the  court  ? 

A. — The  bill  being  prepared,  the  name  of  the  taxing  master  in  rotation 
is  obtained,  then  a  cei-tified  copy  of  the  order  indorsed  with  a  reference 
to  the  master,  and  marked  by  his  clerk,  and  a  copy  of  the  bill  of  costs, 
are  left  with  the  clerk*  A  warrant  on  leaving  is  next  taken  out  and 
another  to  tax,   and  copies  served   on   the  other  side.      On  the  day 
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named  in  the  warrant  tlie  solicitors  attend,  and  the  master  taxes  the  bill. 
The  certificate  is  then  prepared  and  filed,  and  an  office  copy  obtained. 
The  modes  of  taxation  are  two ;  between  party  and  party,  and  between 
solicitor  and  client.  Also  on  the  higher  or  lower  scale:  (Evans,  Ch. 
Pr.  236.) 

Q.^On  what  amounts  is  the  lower  scale  of  costs  chargeable  ? 

A, — ^In  all  causes  and  matters  conmienced  after  the  Bules  of  1883, 
and  no  higher  fees  are  to  be  allowed  in  any  case  except  such  as  by  this 
order  otherwise  expressly  provided  for :  (Ord.  LXV.,  r.  8.)  (a) 

C2. — ^What  parties  are  usually  allowed  to  attend  the  taxation  of  costs  ? 
A . — ^The  persons  usually  allowed  to  attend  the  taxation  of  costs  are  the 
solicitors  of  the  parties  in  the  cause :  (Hal.  Suit,  94.) 
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[Note. —  When  the  jwbfment  is  preliminarv  or  tnterjocutorg,  ce.«  is  usual  in  the  first 
instance^  the  accounts  and  inquiries^  jr.,  airected  to  be  taken  and  inade^  are  worked  out 
b^  t/te  judge's  chief  clerk  in  chatnbers. 

Question, — State  the  mode  of  procedure  before  the  chief  clerks  and 
judges  in  chambei's. 

Atiitwer. — ^Proceedings  in  chambers  are  commenced  by  summons,  which 
must  be  sealed,  a  copy  left  for  the  use  of  the  chief  derk,  and  a  copy 
served  on  the  other  side  two  clear  days  before  the  hearing  if  the  applica- 
tion is  made  in  an  action,  or  seven  days  if  it  is  a  summons  originating 
proceedings.  The  parties  attend  at  the  time  appointed,  and  the  chief 
clerk  after  hearing  them  and  considering  the  evidence  (if  any)  either  makes 
or  refuses  the  order.  The  party  decid^  against  may  then  ordinarily,  if 
he  pleases,  appeal  to  the  judge  who  attends  at  chambers  on  certain  days 
for  hearing  summonses.  The  order  is  then  drawn  up,  passed,  and  entered. 
If  a  judgment  directs  inquiries  at  chambers,  the  party  having  the  charge 
of  it  (usually  the  plaintiff)  leaves  at  chambers  a  certified  copy  of  it,  a  copy 
of  the  writ,  with  list  of  the  parties  and  their  solicitors,  and  then  issues  a 
summons  to  proceed  on  the  accounts  and  inquiries.  On  the  return  of 
this  summons  the  chief  clerk  sees  that  all  proper  parties  have  been  served, 
and  states  what  evidence  he  shall  require  on  each  inquiry  and  account. 
Having  taken  the  evidence,  he  makes  and  signs  the  certificate,  which  is 
then  filed ;  but  if  either  party  is  dissatisfied  with  it  he  may  apply  to  the 
judge  to  vary  it  within  eight  clear  days  after. 

Q. — Contrast  the  procedure  in  chambers  in  the  Ohanceiy  Division  with 
that  in  the  common  law  divisions. 

^.— The  proceedings  in  the  chambers  of  the  Chancery  Division  are 
more  judicial  than  those  in  the  common  law.     The  common  law  sum- 

•  ^^ 

(a)  The  higher  scale  may  be  allowed  either  generally  in  any  catue  or  matter^  or  as 
to  the  costs  of  any  particular  application  made,  or  bosiness  donoi  in  any  cause  or 
matter,  if,  on  special  grounds  arising  ont  of  the  nature  and  importance  or  the  difficulty 
or  urgency  of  the  case  the  court  or  a  judge  shall  at  the  trial  or  hearing  or  further 
consideration  of  the  cause  or  matter,  or  at  the  hearing  of  any  application  therein, 
whether  the  cause  or  matter  shall  or  shall  not  be  brought  to  trial  or  hearing  or  to 
further  oonsideration  (as  Uie  case  may  be)  so  order :  (Ord.  LXV.,  r.  U.) 


570  CnAKCEBY  DIYISIOK. 

xnonses  were  till  lately  all  returnable  at  the  same  hour,  whilst  in  the 
Chancery  they  were  returnable  at  different  hours.  The  orders  of  the 
chief  clerks  are  made  in  the  name  of  the  judge  to  whom  they  are 
attached,  whilst  a  master's  order  is  made  in  his  own  name.  In  Chancery 
the  judges  only  attend  two  or  three  afternoons  a  week  to  hear  appeal 
summonses,  &c,,  whereas  at  the  common  law  divisions  one  judge  attends 
every  day.  These  are  a  few  of  the  chief  differences  between  the  pro- 
cedure in  the  chambers  of  the  Chancery  and  common  law  divisions,  but 
there  are  many  others. 

Q. — Can  the  procedure  in  the  Chancery  Chambers  be  improved^  and 
how? 

A. — ^When  the  officials  are  obliging  and  give  facilities  for  the  conduct 
of  business  in  chambers  (as  they  almost  invariably  do),  we  have  always 
found  the  procedure  work  well ;  and  now  that  the  number  of  chief  clerks 
has  been  increased,  and  the  pressure  of  winding-up  matters  has  diminished, 
we  think  there  is  no  further  change  required  at  present. 

Q. — ^What  is  the  first  usual  proceeding  in  the  chief  clerk's  chambers 
after  the  copy  of  the  judgment  or  order,  &c.,  has  been  left,  and  what  is 
done  thereupon  ? 

A, — ^A  summons  is  issued  to  proceed  with  the  accounts  or  inquiries 
directed ;  and  upon  the  return  of  such  summons,  the  chief  clerk  is  to  be 
satisfied  by  proper  evidence  that  all  necessary  parties  have  been  served 
with  notice  of  the  order  ;  and  thereupon  directions  are  to  be  given  as  to 
the  manner  in  which  the  accounts  and  inquiries  are  to  be  prosecuted,  the 
evidence  to  be  adduced  in  support  thereof,  the  parties  who  are  to  attend 
thereon,  and  the  time  within  which  each  proceeding  is  to  be  taken :  (see 
Ayck.  Pr.  489,  9th  edit. ;  Hal.  Suit,  73,  74.) 

Q. — ^Within  what  period  is  a  judgment  directing  accounts  and  inquiries 
to  be  brought  into  the  judges'  chambers  ;  and  in  case  of  default  by  the 
party  entitled  to  prosecute  the  same,  can  any  other  party  take  steps  to 
prosecute  the  judgment  ? 

A, — The  judgment  must  be  brought  in  within  ten  days  after  the  same 
has  been  passed  and  entered ;  and,  in  default  thereof,  any  other  party  to 
the  action  or  matter  is  at  Hberty  to  bring  in  the  same  and  have  the  prose- 
cution thereof,  unless  the  judge  otherwise  orders :  (Ord.  LV.,  r.  32.) 

Q. — State  some  of  the  proceedings  which  are  taken  to  the  chief  clerk's 
chambers  on  a  reference  in  a  suit  for  administration  of  assets. 

A, — ^The  copy  judgment,  &c.,  having  been  left,  and  summons  to  proceed 
issued,  the  accounts  and  inquiries  directed  will  be  proceeded  with.  The 
necessary  accounts  must  be  brought  in,  and  advertisements  for  debts  and 
claims  issued.  Claimants  (other  than  creditoi-s)  must  enter  their  claims  in 
the  claim  book,  and  give  notice  thereof,  and  of  the  affidavit  filed,  to  the 
solicitor  in  the  action,  and  creditors  send  in  particulars  of  their  debts  to 
the  executor  within  the  time  fixed  by  the  advertisement ;  or  within  four 
clear  days  before  any  adjournment  of  the  matter,  if  no  certificate  of  debts 
or  claims  has  been  made  in  the  meantime.  The  executor  then  makes  an 
affidavit  of  the  claims  and  gives  notice  to  the  creditor.  But  a  creditor  need 
not  make  any  affidavit  or  attend  in  support  of  his  claim  (except  to  produce 
his  security)  unless  he  is  served  with  a  notice  requesting  him  to  do  so. 
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The  chief  clerk  having  completed  the  accounts  and  inquiries  directed, 
makes  his  certificate  as  detailed  infra :  (Ayck.  Pr.  508  et  seq.,  9th  edit. ; 
Ord.  LV.) 

Q. — ^In  what  form  do  accounting  parties  bring  their  accounts  into  the 
chief  clerk's  ofiSce,  and  is  the  oath  of  the  accounting  party  sufficient 
evidence  of  the  payments  ? 

A, — ^Where  the  judgment  is  in  the  common  form,  the  account  is  simply 
a  debtor  and  creditor  account.  The  items  on  each  side  of  the  account  are 
to  be  numbered  consecutively,  and  the  account  itself  must  be  verified  by 
affidavit,  and  referred  to  therein  as  an  exhibit.  The  oath  of  the  accounting 
party  is  not  sufficient  where  any  payments  exceed  forty  shillings ;  but  such 
payments  must  be  vouched  by  producing  the  receipts  properly  stamped : 
(see  Hal.  Suit,  74,  &c. ;  Drew.  Pr.  146,  &c.) 

Q. — Give  a  sketch  of  the  contents  of  the  affidavit  of  executors  verifying 
the  accounts,  and  answering  the  inquiries  directed  by  a  common  adminis- 
tration judgment. 

A. — The  executors'  affidavit  should  state  that  in  the  first  schedule 
thereto  is  set  forth  a  true  account  and  inventory  of  the  personal  estate 
which  the  testator  died  possessed  of  or  entitled  to  (not  specifically 
bequeathed,  if  so  in  judgment),  and  the  affidavit  should  negative  the 
possession  of  any  other  personal  estate. 

It  should  next  state  the  amount  of  funeral  expenses,  and  whether  paid, 
or  to  whom  due.  An  account  of  the  personal  estate  come  to  the  hands  of 
the  executors  (and  not  specifically  bequeathed,  if  so  in  judgment),  and  of 
all  pajrments  by  them,  should  be  exhibited,  marked  A.,  and  verified  by  the 
affidavit,  and  the  receipt  of  any  other  sums  should  be  negatived. 

In  the  second  schedule  thereto  should  be  set  forth  the  account  of 
personal  estate  outstanding,  and  the  existence  of  any  other  should  be 
negatived. 

Where  real  estate  has  to  be  administered,  the  affidavit  of  the  real  estate 
which  the  testator  died  seised  of  or  entitled  to  is  set  out  in  a  third  schedule, 
and  a  list  of  the  incumbrances  thereon  in  the  fourth  schedule.  The 
existence  of  any  others  in  either  case  being  negatived. 

An  account,  marked  B.,  of  the  rents  and  profits  of  the  real  estate 
received  by  the  executors  should  also  be  exhibited  and  verified  by  the 
affidavit :  (see  Cox's  Forms>  p.  156.) 

Q. — ^An  administration  order  directs  an  inquiry  what  children  of  the 
testator  were  living  at  his  decease.  Qive  an  outline  of  the  proper  evidence 
in  answer  to  this  inquiry. 

A, — Certificates  must  be  produced  of  the  marriage  of  the  testator  and 
of  the  births  of  all  the  children  and  of  the  deaths  of  any  of  them  who 
may  have  died.  These  must  be  identified  by  an  affidavit  or  statutory 
declaration  made  by  some  one  well  acquainted  with  the  family,  and  further 
proof  must  be  given  by  affidavit  of  the  existence  of  the  survivors  at 
testator's  decease. 

Q. — ^What  is  the  proper  course  to  procure  the  attendance  of  a  witness 
before  the  chief  derk  ? 

A, — ^By  subpoena  issued  from  the  Central  Office  upon  a  note  from  the 
judge :  (Ord.  XXXVIL,  r.  28.) 
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Q. — ^What  are  the  proceedings  to  be  taken  on  obtaining  the  chief  clerk's 
certificate  ? 

A. — It  is  to  be  transcribed  by  the  solicitor  prosecuting  the  proceedings, 
and  is  then  to  be  signed  by  the  chief  clerk  at  an  adjoamment  to  be  made 
for  that  purpose ;  except  where,  from  the  nature  of  the  case,  these  pro- 
ceedings can  be  done  at  chambers  whilst  the  parties  are  present  before  the 
chief  clerk.  The  certificate  should,  if  no  one  is  dissatisfied  with  it,  then 
be  signed  and  filed :  (Evans*  Ch.  Pr.  143  ;  Hal.  Suit,  76.) 

Q. — A  party  being  dissatisfied  with  the  chief  clerk's  certificate  in  a 

cause  in  which  he  is  interested  (for  instance,  a  creditor  whose  claim  has 

been  disallowed),  and  desirous  of  taking  the  opinion  of  the  court  thereon, 

what  is  hiB  course  of  proceeding  under  such  circumstances,  and  within 

what  time  taken  ? 

A, — A  summons  must  be  taken  out  for  this  purpose  within  eight  clear 
days  after  the  certificate  is  filed.  If  no  application  be  made  within  the 
eight  days  it  will  be  binding  on  the  parties,  unless  the  court  otherwise 
directs  under  special  circumstances :  (Ord.  LV.) 

Q. — ^Do  the  certificates  of  the  chief  clerks  upon  the  inquiries  prosecuted 
before  them  correspond  with  the  reports  of  the  late  masters  in  Chancery  ? 
Must  such  inquiries  be  prosecuted  with  or  without  the  direct  intervention 
of  the  judge,  and  has  the  suitor  the  right  of  appealing  to  a  judge  before  or 
after  the  certificate  is  signed  by  the  latter  ? 

A. — The  certificates  of  the  chief  clerks  correspond  with  the  reports  of 
the  late  masters,  and  the  inquiries  are  prosecuted  before  them  without  the 
direct  intervention  of  the  judge.  But  an  appeal  lies  to  the  judge  after  the 
certificate  is  filed  by  the  chief  clerk,  as  stated  supra ;  and  any  party  may, 
pending  the  inquiry,  take  the  opinion  of  the  judge  on  any  matter  arising 
in  the  course  of  the  proceedings :  (Ord.  LV.,  rr.  G9,  70.) 


SALE. 

[Note. —  Wfien  a  sale  of  propeity  is  ordered  hy  th^  judge  it  is  carried  on  through  the 

intervention  of  his  chief  clerk  in  chambers. 

Question, — ^Define  the  difference  between  proceedings  in  rem  and  in  per- 
eonam,  and  say  in  what  way  the  Chancery  Division  of  the  court  acts  when 
it  directs  the  sale  of  real  estate  subject  to  the  trusts  of  a  will. 

Answer, — ^Proceedings  in  rem  actually  deal  with  the  property  which  is 
the  subject  of  the  action.  Proceedings  in  personam  merely  direct  certain 
persons  to  deal  with  the  property. 

When  the  court  directs  the  sale  of  real  estate  it  ordinarily  directs  the 
trustee  to  convey,  in  which  case  it  acts  in  personam ;  but  if  there  is  any 
incapacity  in  the  trustees  it  will  itself  convey  by  means  of  a  vesting  order, 
in  which  case  it  acts  in  rem. 

Q. — ^Trace  the  course  of  proceeding  on  a  sale  of  an  estate  under  the 
direction  of  the  court,  from  the  order  directing  the  sale,  to  the  confirma- 
tion of  the  certificate  of  the  result  of  the  sale. 

^.— The  plaintiff's  solicitor  having  left  the  order,  &c.,  in  chambers,  a 
summons  to  proceed  thereon  is  issued  and  served.     The  advertisements 
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are  tHen  prepared  by  the  solioitor,  and  approved  and  signed  by  the  chief 
clerk,  and  inserted  in  the  Gazette  and  newspapers.  The  partioolars  are 
next  prepared,  and  with  an  abstract  of  title  laid  before  the  proper  con- 
veyancing counsel  to  the  coort  for  him  to  advise  on  the  title,  and  draw 
and  settle  the  conditions  ;  after  which  the  particulars  and  conditions  are 
approved  by  the  chief  clerk,  and  printed,  and  two  certified  prints  thereof 
left  at  chambers.  The  reserved  biddings  are  then  fixed  by  the  chief  clerk 
(on  the  usual  affidavit  of  a  surveyor  as  to  the  value  of  the  property)  and 
inclosed  in  a  sealed  cover. 

The  auctioneer  and  day  of  sale  being  appointed,  a  copy  of  the  par- 
ticulars and  conditions  of  sale,  signed  by  the  chief  clerk,  and  the  bidding 
paper,  affidavit,  and  directions  are  obtained  at  chambers,  and  handed  to 
the  auctioneer  with  the  reserved  biddings.  The  sale  is  conducted  in  the 
usual  way,  and  when  concluded  the  auctioneer  makes  the  affidavit  verify- 
ing the  biddings  and  the  signatures  of  the  purchasers,  and  it  is  filed,  the 
bidding  paper  and  particulars  being  marked  as  exhibits.  An  office  copy 
of  this  affidavit  and  the  bidding  paper  and  particulars  are  left  at  chambers, 
and  the  chief  clerk  thereupon  prepares  a  certificate  of  the  result  of  the 
sale,  which  is  approved  and  filed  in  the  usual  way  :  (Evans,  Gh.  Pr.  737, 
et  seq.) 

Q.^-A  judgment  directing  a  sale  by  auction  of  real  estate  having  been 
carried  into  chambers,  the  solicitor  having  the  conduct  of  the  proceedings 
desires  to  forward  the  sale  with  all  possible  despatch.  What  papers  should 
he  be  prepared  with  at  the  first  appointment  ? 

A. — ^The  abstract  of  title,  the  proposals  for  sale,  the  particulars  of  the 
property,  and  the  ordinary  conditions  of  sale,  the  draft  advertisements  of 
the  sale,  the  surveyor's  valuation  and  report  as  to  lotting  the  property, 
affidavit  of  fitness  of  proposed  auctioneer  and  reasonableness  of  his  charges 
the  latter  being  set  out  in  a  letter  from  him :  (see  Ayck.  Oh.  Pr.  877, 
9th  edit) 

Q.-^To  whom  does  the  court  commit  the  conduct  of  a  sale  under  its 
direction  in  an  administration  action  ?  Under  what  circumstances  may 
parties  to  the  action  bid  ? 

A. — ^The  sale  is  conducted  by  the  solicitor  to  the  plaintiff,  who  is  con- 
sidered as  the  agent  for  all  the  parties  to  the  suit.  The  plaintiff*s  right 
to  the  conduct  of  the  sale  is  not  skJQfected  by  the  extent  of  interest  of  or 
possession  of  title  deeds  by  other  parties  to  the  suit :  (Knott  v.  Cottee, 
27  Beav.  38.)  If  a  party  to  the  suit  be  desirous  of  bidding  at  the  sale, 
it  is  necessary,  unless  the  judgment  contain  such  a  direction,  to  obtain  an 
order  for  such  purpose,  and  in  such  case  the  court  will  not  allow  such 
party  to  conduct  the  sale :  (Evans,  Gh.  Pr.  737.) 

Q. — ^When  an  order  has  been  made  in  an  action  directing  a  sale  of  real 
estate,  and  giving  all  parties  liberty  to  bid,  who  conducts  the  sale  ? 

A. — ^The  conduct  of  the  sale  is  never  given  to  any  party  having  liberty 
to  bid,  but  the  court  will  appoint  some  independent  person  to  conduct  the 
sale. 

Q.— -What  is  the  distinction  between  a  sale  by  auction  by  order  of  the 
Chancery  Division  or  Bankruptcy  Court,  and  an  ordinary  sale  as  regards  a 
purchaser  who  signs  no  contract  ? 
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A» — ^The  Statute  of  Frauds  does  not  apply  to  a  sale  under  the  order  of 
the  court,  so  that  in  the  case  of  such  a  s^e,  even  although  the  purchaser 
had  signed  no  written  contract  it  would  be  enforced :  (Dart.  V.  &  P.  5th 
edit.  197,  198.) 

Q.— What  are  the  circumstances  which  will  warrant  the  opening  of 
biddings  at  a  sale,  and  what  is  the  course  of  proceeding  for  that  purpose, 
and  within  what  time  to  be  taken  ? 

ii.— Unless  there  be  some  fraud  or  improper  conduct  in  the  manage- 
ment of  the  sale,  the  court  cannot  now  open  the  bidding  if  the  purchaser 
has  bid  a  sum  equal  to,  or  higher  than,  tiie  reserved  price  (if  any).  But 
upon  the  grounds  above  stated,  any  person  interested  in  the  land  may 
apply  by  summons  or  special  motion  before  the  chief  clerk's  certificate  of 
the  result  of  the  sale  has  become  binding,  for  an  order  for  this  purpose, 
which  the  court  or  judge  may  order  upon  such  terms  as  to  costs  or  other- 
wise as  may  be  thought  fit :  (30  &  31  Vict.  c.  48«  s.  7.) 

Q.— C  a  person  purchase  an  estate  under  the  direction  of  the  court,  to 
whom  does  he  pay  the  purchase  money,  and  when  is  he  entitled  to  a  con- 
veyance, and  who  bears  the  expense  of  obtaining  its  execution  ? 

il.— -The  purchaser  of  an  estate  sold  under  the  direction  of  the  court 
pays  the  purchase  money  into  court,  i.e.,  the  Chancery  department  of  the 
B^mk  of  England.  An  order  is  necessary  for  this  purpose,  obtained  at 
chambers  on  summons.  This  being  done,  the  purchaser  is  entitled  to  a 
conveyance  of  the  estate  and  to  the  possession  thereof.  The  conveyance 
is  prepared  at  the  expense  of  the  purchaser,  by  his  solicitor ;  but  the  vendor 
bears  the  expense  of  obtaining  its  execution  by  the  parties :  (Evans,  Ch« 
Pr.  740  et  aeq.) 

Q. — Estates  are  liable  to  the  payment  of  debts,  and  such  estates  are 
vested  in  a  tenant  for  life,  or  other  persons  having  only  a  limited  interest, 
and  the  remainder  or  reversion  in  fee  is  vested  in  other  persons,  whether 
within  or  out  of  the  jurisdiction  of  the  court ;  how  can  the  sale  of  such 
estates  be  perfected,  and  under  what  authority  ? 

A. — ^If  a  judgment  be  made  for  sale  for  the  payment  of  debts,  the  court 
may  direct  the  tenant  for  life,  or  person  having  a  limited  interest,  to 
convey  the  whole  estate  in  the  premises  of  which  he  is  only  tenant  for 
life,  &c. :  (see  11  Geo.  4  &  1  Will.  4,  c.  47,  s.  12 ;  2  &  3  Vict  c  60.) 
By  22  &  23  Vict.  c.  35,  the  trustees  or  the  executors  may  convey  if 
devised  subject  to  the  payment  of  debts :  (and  see  13  &  14  Vict.  c.  60.) 

Q. — A  testator  declares  that  his  real  and  personal  estate  shall  be  subject 
to  his  debts  and  legacies.  Is  a  purchaser  of  leaseholds  from  tiie  executor 
bound  to  see  that  the  debts  and  legacies  are  paid  ? 

A, — ^The  executor  has  reposed  in  him  by  the  law  the  fullest  power  of 
disposition  over  the  personal  estate  of  the  deceased,  whatever  may  be  the 
manner  in  which  it  has  been  bequeathed  by  the  will,  and  in  the  event  of  a 
sale  the  purchaser  is  not  bound  to  inquire  if  there  are  any  debts  remaining 
unpaid :  (Ewer  v.  Corbet,  2  P.  Wms.  148 ;  Russell  v.  Plaice,  18  Beav.  21 ; 
Will.  P.  P.  380,  10th  edit.) 

Q.— A  freehold  estate  stands  limited  to  A.  for  life,  remainder  to  his 
son  B.  (an  infant)  for  life,  remainder  to  the  first  and  other  sons  of  B.  in 
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tail,  and  the  settlement  contains  no  power  of  sale.     Can  the  estate  be 
sold,  and  what  proceedings  are  necessary  for  the  purpose  ? 

A, — ^Yes,  the  estate  may  nevertheless  be  sold  by  the  authority  of  the 
Oourt  of  Chancery.  The  application  may  be  made  by  A.  upon  petition 
in  a  summary  way  under  the  provisions  of  the  40  &  41  Vict.  o.  18  :  (see 
sects.  16  and  23,  et  infra,) 

Q. — ^What  statute  now  regulates  the  procedure  relating  to  leases  and 
■ales  of  settled  estates  ?  What  is  the  rule  as  to  insertion  of  notice  of  the 
application  in  newspapers  ? 

^.— The  40  &  41  Vict.  c.  18,  consolidates  the  former  statutes  on  this 
head.  By  sect.  31  of  the  Act  notice  of  the  application,  if  the  court  so 
directs  (but  not  otherwise),  shall  be  inserted  in  such  newspapers  as  the 
oourt  directs,  (a) 

Q.— *Befer  to  any  recent  Act  of  Parliament  under  which  the  Court  of 
Chancery  Division  (notwithstanding  the  absence  of  a  power  in  a  settle- 
ment) can  authorise  a  sale  or  lease  of  settled  estates  without  a  special 
application  to  Parliament. 

il.— The  40  &  41  Vict.  c.  18,  entitled  <' An  Act  to  Consolidate  and 
Amend  the  Law  relating  to  Leases  and  Sales  of  Settled  Estates,"  is  the 
Act  referred  to.(&) 

Q. — State  shortly  the  circumstances  in  which  the  court  is,  by  the 
Act  referred  to,  authorised  to  exercise  jurisdiction,  and  the  mode  of 
proceeding. 

A. — By  this  Act  the  court  is  empowered  (notwithstanding  the  absence 
of  such  power. in  a  settlement)  to  authorise  leases  and  sales  of  settled 
estates  where  it  is  satisfied  that  they  would  be  proper  and  consistent, 
and  the  settlor  has  not  declared  to  the  contrary,  or  Parliament  already 
refused  the  application :  (see  40  Sc  41  Vict.  c.  18.)  The  application 
to  the  court  is  by  petition  in  a  summary  way :  (sect.  23.)  It  must 
be  made  with  the  consent  of  the  persons  mentioned  in/ra ;  (see  sects. 
24,  25.)  But  tenants  for  life,  &o.,  are  empowered  to  make  leases  for 
twenty-one  years  without  application  to  the  court:  (sect.  46;  et  ante, 
p.  241.) 

Q* — ^How  is  the  consent  of  a  married  woman  taken  to  an  application  for 
sale  under  the  Settled  Estates  Act  ?    And  who  cannot  be  appointed  ? 

A. — ^Her  examination  (whether  of  full  age  or  not)  is  taken  either  by  the 
court  or  by  some  solicitor  appointed  by  the  court  for  that  purpose,  who  is 
to  certify,  under  his  hand,  that  he  has  examined  her  apart  from  her 
husband,  and  is  satisfied  that  she  is  aware  of  the  nature  and  effect  of  the 
intended  application  and  freely  consents  thereto.  If  she  is  resident  out  of 
the  jurisdiction  of  the  court,  it  is  not  necessary  that  the  person  appointed 
be  a  solicitor  of  the  court :  (40  &  41  Vict.  o.  18,  s.  51.)  The  court  will 
not  appoint  the  solicitor  in  the  matter,  nor  the  solicitor  to  the  husband  : 
(Ayck.  Pr.  572,  9th  edit.) 


(a)  The  operation  of  this  Act  has  been  nearly  superseded  by  the  Settled  Land  Act, 
1882,  which  enables  the  tenant  for  life  to  sell  or  lease  without  application  to  the  court 
in  ordinary  cases. 

(6)  By  44  &  45  Vict.  c.  41,  s.  41,  land  held  in  fee  by  an  infant,  and  leaseholds  held 
by  him  at  a  rent,  are  to  be  deemed  Settled  Estate  within  the  Act. 
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PB00E8S   OF   CONTEMPT. 

Question.'^'VniBi  is  the  meaning  of  being  in  contempt  ? 

Answer, — ^The  meaning  of  being  in  contempt  is  where  a  party  has 
disobeyed  the  rales,  orders,  or  process  of  the  court :  (Holth.  ti,  D,,  2nd 
edit.) 

Q. — ^In  a  case  of  contempt  of  the  court,  how  is  a  party  proceeded 
against  ? 

i4.— -He  is  proceeded  against  by«— Ist,  Writ  of  attachment.  2ndly, 
Serjeant-at-Anns.  Srdly,  Sequestration ;  according  to  circumstances :  (see 
Ayck.  Pr.  60,  9th  edit. ;  Hal.  Suit,  12.) 

Q.— In  what  oases  may  a  writ  of  attachment  now  be  issued  for  dis* 
obedience  to  a  judgment  or  order  ? 

il.— -In  the  following  cases,  by  Order  XTiTT.  :— 

A  judgment  for  the  recoyery  by  or  payment  to  any  person  of 

money :  (Bule  3.) 
Or,  for  the  payment  of  money  into  court  (where  attachment  is 

authorised  by  law) :  (Bule  4.) 
Or,  for  the  recovery  of  any  property  other  than  land  or  money : 

(Bule  4.) 
Or  a  judgment  requiring  any  person  to  do  any  act  other  than  the 
payment  of  money  or  to  abstain  from  doing  anything :  (Bule  7.) 
But  leave  of  a  court  or  judge  must  be  first  obtained  on  notice  to  the 
party :  (Ord.  XLTV.  r.  2.) 

Q. — ^How  is  an  attachment  issued,  and  to  whom  is  it  directed  ? 

A. — ^If  a  party  fails  to  comply  with  an  order  to  answer  interrogatories, 
or  for  discovery  or  inspection  of  documents,  he  is  liable  to  attadiment ; 
leave  is  necessary  in  all  cases  now,  and  notice  of  the  application  must  be 
given  to  the  opposite  party :  (Ord.  XLTV.)  After  leave  is  obtained  the 
writ  is  prepared  by  the  solicitor,  and  two  prsecipes  made  on  paper,  one 
of  which  is  filed  with  the  clerk  of  entries,  who  marks  the  writ  and  files 
the  praecipe ;  the  writ  and  other  praecipe  are  taken  to  the  derk  of  records 
and  writs,  who  seals  the  writ  and  files  the  praecipe.  The  writ  is  directed 
to  the  sheriff  of  the  proper  county,  and  a  warrant  granted  to  the 
undersheriff,  who  executes  it :  (Ayck.  Pr.  60,  62,  9th  edit. ;  Hal.  Suit, 
12,  20.) 

C2.— What  is  the  first  thing  to  be  done  by  aparty  in  contempt,  and  who 
wishes  to  apply  to  the  court  on  any  other  subject  ? 

il.— -He  should  first  clear  himself  of  the  contempt,  by  doing  the  act 
for  the  non-performance  of  which  he  is  in  contempt.  But  it  has  lately 
been  held  that  a  defendant  in  contempt  for  non-compliance  with  orders  of 
the  court,  and  for  non-payment  of  costs,  is  entitled  to  take  any  step 
required  for  the  purposes  of  his  defence :  (ffaldane  v.  Eckfcrd,  L.  Bep. 
7  Eq.  425.) 
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QuestiofU'^'hlleniion  all  the  modes  you  recollect  by  which  a  company  can 
be  incorporated.  If  a  company  is  registered  under  the  Companies  Act, 
1862,  without  articles  of  association,  by  what  regulations  are  its  proceed- 
ings goremed? 

Ansiver.'^'nnder  the  civil  law  corporations  were  created  by  the  mere 
Toluntary  act  and  association  of  their  members.  But  in  England  the 
Sovereign's  act  and  consent  (express  or  implied)  is  necessary  to  the  erection 
of  any  corporation.  The  mode  in  which  the  Crown's  consent  is  expressly 
given  is  eiuier  by  Act  of  Parliament  or  charter :  (see  Steph.  Comm.,  vol.  3, 
6th  edit.,  pp.  129, 130,  and  note  x.) 

The  registered  company  is  regulated  by  Table  A.  contained  in  the  Ist 
schedule  to  the  Companies  Act,  1862. 

Q. — ^What  statutory  obligation  applies  to  the  formation  of  a  trading 
partnership  consisting  of  more  than  twenty  persons  ? 

A, — The  partners  must  be  registered  as  a  joint-stock  company,  unless 
they  are  acting  in  pursuance  of  some  other  Act  of  Parliament  or  of 
letters  patent :  (25  &  26  Vict.  c.  89,  s.  4.) 

Q. — ^What  are  the  particulars  required  in  a  memorandum  of  association 
of  a  limited  company  under  the  Companies  Acts  of  25  &  26  Vict.  c.  89, 
and  30  &  31  Vict.  c.  131  ? 

A, — 1.  The  name  of  the  company,  with  the  addition  of  the  word 
"limited." 

2.  The  part  of  the  United  Kingdom  where  the  registered  ofiSce  of 

the  company  is  proposed  to  be  situate. 

3.  The  objects  for  which  the  company  is  to  be  established. 

4.  A  declaration  that  the  liability  of  the  company  is  limited. 

5.  The  amount  of  capital  with  which  the  company  proposes  to  be 

registered,  divided  into  shares  of  a  certain  fixed  amount,  sub- 
ject to  the  following  regulations : — (1)  That  no  subscriber 
shall  take  less  than  one  share;  (2)  That  each  subscriber 
of  the  memorandum  of  association  shall  write  opposite  his 
name  the  number  of  shares  he  takes  :  (Wms.  P.  P.,  p.  248, 
10th  edit.) 

Q. — ^Describe  briefly  the  jurisdiction  of  the  court,  Chancery  Division, 
in  winding-up  joint-stock  companies,  and  state  under  what  authority  the 
jurisdiction  arises. 

A. — ^If  (1)  the  company  has  specially  resolved  to  wind  up  by  the  aid  of 
the  court ;  or  (2)  does  not  begin  for,  or  suspend  business  for,  a  year ;  or 
(3)  if  its  members  are  reduced  to  less  than  seven  ;  or  (4)  is  unable  to  pay 
its  debts,  a  petition  may  be  presented  to  the  court.  Chancery  Division, 
to  wind-up  the  company.  And  the  court  may  order  accordingly,  and 
appoint  liquidators,  settle  list  of  contributories,  collect  the  assets  and 
distribute  them ;  (5)  the  court  may  also  order  it  when  it  would  be  just 
and  equitable  that  it  should  be  wound-up.  This  is  done  under  the 
authority  of  the  25  &;  26  Vict.  c.  89,  s.  79  et  seq. :  (see  also  30  &  31 
Vict.  c.  131,  ss.  40,  41.) 

Q.^Explain  the  meaning  of   the  terms  "  special   resolution "  and 
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'' extraordinaxy  resolation"  as  defined  by  the  Joini-Stock  Companies 
Act,  1862. 

<^.— A  special  resolation  is  one  passed  by  a  majority  of  not  lees  than 
three-fourths  of  the  members  of  Uie  company  qualified  to  Tote,  present 
either  in  person  or  by  proxy  (where  proxies  are  allowed)  at  any  general 
meeting  of  which  notice  specifying  the  intention  to  propose  such  reso- 
lution has  been  duly  given,  and  such  resolution  has  been  confirmed  by  a 
majority  of  such  members  for  the  time  being  entitled  as  aforesaid,  and 
present  in  person  or  by  proxy  at  a  subsequent  general  meeting  held  at  an 
intenral  of  not  less  than  fourteen  days  nor  more  than  one  month  from 
the  date  of  the  meeting  at  which  such  resolution  was  first  passed: 
(25  ft  26  Vict.  0.  89,  s.  51.) 

An  ''  extraordinary  resolution  "  is  one  passed  in  such  manner  aa  would, 
if  it  had  been  confirmed  by  a  subsequent  meeting,  have  constituted  a 
special  resolution :  (lb,,  s.  129.) 

Q.— A  limited  company  is  desirous  of  reducing  its  capital  by  cancelling 
a  number  of  shares  which  have  not  been  taken  up.  In  what  way  may  the 
object  in  view  be  effected  ? 

il.— The  Companies  Act,  1867  (30  &  31  Vict.  c.  131,  ss.  19,  20), 
now  empowers  any  company  limited  by  shares  to  modify  by  special 
resolation  the  conditions  of  its  memorandum  of  association,  so  as  to  reduce 
its  capital,  provided  the  sanction  of  the  court  be  obtained. 

Q.— A  limited  company,  registered  under,  the  Companies  Acts,  passes, 
by  a  bare  majority,  at  an  ordinary  yearly  meeting,  a  resolution  varying 
one  of  its  articles  of  association,  WiU  the  resolution  hold  good,  and,  S 
not,  on  what  grounds  is  it  open  to  objection  ? 

^.— The  articles  of  association  can  only  be  varied  by  a  special  resolu- 
tion passed  at  any  general  meeting  by  a  majority  of  not  less  than  three- 
fourths  of  the  members,  and  confirmed  by  a  majority  at  a  subsequent 
general  meeting  held  -after  proper  notice  at  an  interval  of  not  less  than 
fourteen  days.  In  the  case  given  the  resolution  will  therefore  be  invalid : 
(25  ft  26  Vict.  c.  89,  ss.  50,  51.) 

Q«— How  does  a  joint-stock  company  enter  into  contracts  which  in  the 
ease  of  private  persons  (1)  would  be  required  to  be  under  seal ;  (2)  would 
be  required  to  be  in  writing  and  signed  by  the  parties  to  be  charged 
therewith ;  (8)  would  be  valid  although  not  reduced  to  writing  ? 

il.— -Such  contracts  may  be  made  on  behalf  of  the  company  in  case  (1) 
in  writing  under  the  common  seal  of  the  company ;  (2)  in  writing 
signed  by  any  person  acting  xmder  the  express  or  implied  authority  of  the 
company;  (8^  by  any  person  acting  under  the  express  or  implied 
authority  of  tne  company :  (80  ft  81  Vict.  c.  181,  s.  87.) 

Q*— A.  B.  agrees  to  do  work  for  a  limited  company  in  consideration  of 
the  issue  to  him  of  fully  paid-up  shares  in  that  company ;  what  liability 
does  he  incur  by  accepting  such  shares,  and  how  can  such  liability  be 
guarded  against? 

A, — ^He  will  be  liable  to  pay  the  full  amount  in  cash,  unless  the 
agreement  was  in  writing  and  filed  with  the  Begistrar  of  Joint-Stoek 
Companies  at  or  before  the  issue  of  the  shares  :  (30  ft  31  Vict.  c.  181r 
B.  25.) 
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Q.«-nnder  what  circumstances  will  a  share  in  a  company  be  deemed  to 
have  been  issued  and  held  otherwise  than  subject  to  the  payment  of  the 
whole  amount  thereof  in  cash  ? 

il.-^Where  it  has  been  otherwise  determined  by  a  contract  duly  made 
in  writing  and  filed  with  the  Begistrar  of  Joint-Stock  Companies  at  or 
before  the  issue  of  such  shares  :  (30  &  81  Vict.  c.  131,  s.  25.) 

Q. — In  what  circumstances  and  to  what  extent,  if  any,  is  a  past 
member  of  a  limited  company  liable  to  contribute  to  the  assets  of  the 
company  in  the  event  of  its  being  wound-up  ? 

A. — Where  the  shareholders  who  are  members  at  the  time  of  the  order 
for  winding-up  are  exhausted,  leaving  liabilities  of  the  company  still  to  be 
discharged,  the  shareholders  on  the  B  list,  which  consists  of  those  who 
had  not  ceased  to  be  members  for  one  year  previous  to  the  date  of  the 
winding-up  order  are  liable  to  contribute  to  the  extent  of  the  amount 
still  unpaid  on  their  shares  respectively.  But  such  shareholders  are  not 
liable  for  debts  contracted  after  they  ceased  to  be  members  of  the  com- 
pany :  (25  &  26  Vict.  o.  89,  s.  38.) 

Q. — A  creditor  of  a  company  in  course  of  being  wound-up  in  the 
Chancery  Division  holds  security.  Can  he,  according  to  the  last  decision 
prove  for  the  whole  debt,  or  must  he  (as  in  bankruptcy)  give  credit  for  the 
value  of  the  securities  ? 

A. — ^Formerly  he  might  prove  for  the  whole  debt:  (KillocFs  case, 
L.  Bep.  3  Ch.  App.  769 ;  Re  Oxford  and  Canterbury  Hall  Company,  39 
L.  J.  Bep.  Ch.  775),  but  now  he  must  value  his  security,  and  prove  for 
the  deficiency  only  (1875  Act,  s.  10)  if  the  assets  are  insufficient. 

Q. — How,  and  upon  what  notice,  is  the  order  for  winding-up  such  a 
company  obtained  ? 

A, — ^The  company  is  wound-up  by  presenting  a  petition  to  the  court, 
Chancery  Division;  or,  if  the  company  is  working  a  mine  within  the 
jurisdiction  of  the  Stannaries  of  ComwaJl,  to  the  court  of  the  vice-warden 
thereof.  The  petition  may  be  presented  in  certain  events  by  the  company, 
or  a  creditor,  or  a  contributory.  It  must  be  advertised  seven  clear  days 
before  the  hearing,  once  in  the  London  Gazette,  and,  if  the  company  be 
within  ten  miles  of  Lincoln's-inn  Hall,  once  in  the  London  daily  morning 
newspapers,  or,  in  the  case  of  any  other  company,  once  in  two  local 
newspapers  circulating  in  the  district  where  the  company  is  situate.  The 
petition  must  be  verified  by  affidavit,  and  served  on  the  official  liquidator, 
if  one,  and  on  the  company  :  (Sm.  Ch.  Pr.  15  et  seq.,  vol.  2.) 

Q. — ^What  is  the  course  of  proceeding  after  such  order  is  obtained  ? 

A, — ^The  order  is  advertised,  an  official  liquidator  is  appointed,  and  the 
list  of  contributories  settled ;  claims  are  advertised  for  and  adjudicated 
upon,  and  the  assets  realised  and  distributed. 

Q. — ^Under  what  circumstances  can  a  limited  company  be  wound-up 
voluntarily  ? 

A, — In  the  following  cases  : 

(1.)  Whenever  the  period,  if  any,  fixed  for  the  duration  of  the  com- 
pany by  the  articles  of  association  expires,  or  whenever  the  event,  if  any, 
occurs,  upon  the  occurrence  of  which  it  is  provided  by  the  articles  of 
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association  tliat  tlie  company  is  to  be  dissolved,  and  the  company  in 
general  meetiDg  lias  passed  a  resolution  requiring  the  company  to  be 
wound-up  voluntarily. 

(2.)  Whenever  the  company  has  passed  a  special  resolution  requiring 
the  company  to  be  wound-up  voluntarily. 

(3.)  Whenever  the  company  has  passed  an  extraordinary  resolution  to 
the  effect  that  it  has  been  proved  to  their  satisfaction  that  the  company 
cannot  by  reason  of  its  liabilities  continue  its  business,  and  that  it  is 
advisable  to  wind-up  the  same  :  (Taylor's  Manual  on  the  f^nding-up  of 
Gompanies,  part  2,  diap.  1,  p.  185.) 

Q.— What  are  the  respective  liabilities  of  present  and  past  members  of 
the  company  ? 

il.^-The  present  members  of  a  limited  company  are  liable  to  the 
extent  of  the  unpaid  capital  on  their  shares.  The  past  members,  if  they 
have  not  ceased  to  be  members  for  one  year  previous  to  the  date  of  the 
winding-up  order,  are  put  on  the  B.  list,  and  are  also  liable  to  the  like 
extent  on  default  of  their  assignees,  but  they  are  not  liable  for  debts  of 
the  company  contracted  after  they  cease  to  be  members  :  (25  &  26  Vict. 
c.  89,  8.  38.)  If  the  company  is  unlimited  and  registered,  the  present 
members  and  members  within  a  year  are  liable  to  the  extent  of  the 
liabilities  and  costs  of  winding-up  of  the  company. 

Q. — ^What  transfers  of  shares  are  permitted  in  the  case  of  a  limited 
company  which  is  being  wound-up  by  order  of  the  court,  and  what 
transfers  of  shares  are  valid  in  the  case  of  a  company  being  wound-up 
voluntarily  ? 

A. — ^In  the  first  case  all  transfers  are  void  unless  the  court  otherwise 
ordeiB,  which  it  probably  will  do  where  shares  have  been  bond  fide 
transferred  between  the  presentation  of  the  petition  and  the  order  for 
winding-up  in  ignorance  of  the  presentation  of  the  petition :  (Buckley  on 
Companies,  288.) 

In  the  second  case  no  transfer  can  be  made  except  with  the  sanction  of 
the  liquidator :  {Id,  266.) 

Q. — Can  a  joint-stock  company  formed  under  the  ''  Companies  Act, 
1862,"  reduce  the  capital  of  the  company,  or  the  liability  on  the  shares, 
by  any,  and  if  so  by  what,  means  ? 

^.— Any  company  limited  by  shares  may,  by  special  resolution,  so  far 
modify  the  conditions  contained  in  its  memorandum  of  association,  if 
authorised  so  to  do  by  its  regulations  as  originally  framed,  or  as  altered  by 
special  resolution,  as  to  reduce  its  capital.  The  resolution  is  not  to  come 
into  operation  until  an  order  of  the  court  confirming  the  resolution  is 
obtained,  and  registered  by  the  Begistrar  of  Joint-Stock  Companies: 
(30  &  31  Vict.  c.  131,  ss.  9-12.) 

Q. — ^A  person  who  had  been  induced  by  the  fraud  of  the  company  or  its 
directors  to  become  a  shareholder  may  sometimes  have  a  case  in  equity 
against  the  company  and  its  directors  to  annul  his  contract  of  membership 
and  to  recover  compensation  for  his  loss.  It  is  a  question  whether  he  can 
recover  compensation  in  equity  against  the  directors  unless  he  can  annul 
the  membership  against  the  company.  How  would  you  decide  this  ques- 
tion if  you  had  to  do  so,  and  on  what  grounds  ? 
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A, — Sect.  35  of  the  Act  enables  the  shareholder  to  seek  compensation. 
As  to  whether  the  shareholder  can  annul  his  membership,  the  following 
points  have  been  decided :  (1)  That  where  due  diligence  is  used  by  a  share-t/ 
holder  who  has  been  misled  either  by  misrepresentation  or  variance,  in 
repudiating  his  liability  he  can  avoid  the  contract  as  between  himself  and 
the  company.  (2)  But  though  a  contract  induced  by  fraud  is  voidable  as 
against  the  parties  who  induced  it,  it  is  not  necessarily  void  against  creditors 
who  have  acquired  interests  and  rights  in  consequence  of  the  fraud. 
(3)  What  is  a  good  ground  of  remedy  as  against  the  company  in  operation, 
is  not  a  ground  of  defence  against  the  claims  of  creditors  when  tiie  com- 
pany has  been  ordered  to  be  wound-up :  (see  Overend  and  Gurney,  L.  Bep. 
2  App.  Ser.  Ho.  Lords,  825.) 

Q. — ^What  remedies,  and  against  whom,  has  a  shareholder  who  has 
taken  shares  in  a  limited  company  on  the  faith  of  a  prospectus  which 
proves  false  in  material  particulars,  and  when  must  such  remedies 
respectively  be  enforced  ? 

-4.— See  supra. 

He  may  also  bring  an  action  against  the  promoters  of  the  company  if 
they  were  cognisant  of  the  fraud:  (see  Twycrosa  v.  Grant  and  others, 
46L.  J.Bep.  636.) 

Q. — ^What  is  a  "promoter"  of  a  joint-stock  company?  A.  is  a 
promoter  of  a  coal  mining  company,  B.  is  the  owner  of  a  colliery  which 
he  is  willing  to  sell  for  50,000/.  A.  agrees  with  B.  that  the  company 
shall  purchase  it  for  60,000/.,  B.  pajdng  A.  5000/.  for  "commission." 
Discuss  the  principles  of  law  bearing  on  this  case  and  apply  them  to  the 
facts. 

A. — A  promoter  is  one  who  promotes  or  causes  the  company  to  come 
into  existence.  The  prospectus  is  issued  by  him,  he  is  in  a  fiduciary 
relation  towards  the  company  he  promotes,  and  if  he  sells  to  the  company 
must  make  a  full  and  fair  disclosure  of  his  interest  and  position :  (see 
L.J.  James's  judgment,  New  Sombrero  Phosphate  Company  v.  Erlanger 
46  L.  J.  Bep.  425.)  Being  thus  in  a  fiduciary  position,  any  profit  that  he 
receives  he  must  account  for  to  the  company.  In  this  case,  therefore,  he 
must  account  for  the  5000/.  he  received  for  commission  to  the  company. 

Q. — A.  sells  shares  to  B.,  B.  does  not  pay  the  calls,  and  A.  is  sued  for 
them.  Was  there  any  and  what  difference  in  the  relief  to  which  A.  was 
entitled  at  law  and  in  equity  ? 

i4.— There  was  an  implied  contract  both  at  law  and  in  equity  that  the 
transferee  should  indemnify  the  transferor ;  but  equity  would  enforce  com« 
pletion  of  the  transfer  :  (see  Evam  v.  Wood,  L.  Bep.  5  Eq.  9  ;  WaJJcer  v. 
Bartlett,  25  L.  J.  N.  S.  263,  0.  P. ;  Kelloch  v.  Enthoven,  Ex.  Ch.  43 
L.  J.  Bep.  Q.  B.  90.) 

Q. — ^What  is  a  novation  ?    What  a  delegation  ? 

A, — ^Where  an  assurance  company  either  transfers  its  business  or  amal« 
gamates  with  another  company,  and  a  policy  holder  accepts  the  liability  of 
the  new  company  in  lieu  of  the  old,  this  is  called  "a  novation "  (see 
35  &  36  Vict.  c.  41,  s.  7|  as  to  this),  it  being  a  substitution  of  a  new  debtor 
in  place  of  the  old. 
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Whilst  a  ''delegation'*  is  an  authority  to  another  to  act  for  the 
principal  so  as  to  bind  him,  thus  the  old  company  delegates  its  power  to 
the  new. 

Q. — If  a  person  transfer  his  shares  in  a  company  by  way  of  mortgage, 
and  the  mortgagee  pays  calls  or  other  pajrments  for  which  he  is  liable  as 
registered  owner,  can  he  under  any,  and  what,  circumstances,  compel  the 
mortgagor  to  indemnify  him  ? 

A, — ^It  seems  that  the  mortgagee  cannot  compel  the  mortgagor  to 
indemnify  him  except  the  latter  requires  a  re-transfer:  (see  Pkenej. 
Gillan,  5  Hare^  1.) 
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Question, — State  what  are  the  principal  proceedings  which  occur  in  the 
Usual  course  of  an  action  in  the  Chancery  Division. 

Anstver, — They  are  the  following :  The  plaintiff  prepares  and  issues  his 
writ,  files  copy,  and  serves  the  defendant  with  a  copy,  properly  indorsed ; 
the  defendant  then  appears,  and  gives  notice  thereof  to  the  plaintiff,  upon 
which  the  plaintiff  delivers  statement  of  claim  to  the  defendant.  The 
defendant  then  puts  in  his  defence,  which  may  include  a  counter-claim,  to 
which  plaintiff  may  reply,  which,  if  not  a  joinder  of  issue,  leave  must  be 
obtained  to  put  in  any  subsequent  pleading ;  unless  in  special  cases,  inter- 
rogatories should  not  be  delivered  until  after  defence  is  put  in,  these  being 
answered ;  notice  of  trial  is  then  given,  unless  the  evidence  is  taken  by 
consent  by  affidavits,  in  which  case  it  is  not  given  till  after  the  evidence  is 
closed ;  the  action  is  then  set  down  for  hearing  and  proper  papers  delivered 
to  the  judge ;  each  party's  solicitor  then  prepares  his  briefs  and  delivers 
them  to  counsel,  attends  the  consultation,  and  must  be  ready  in  court  with 
all  necessary  papers  when  the  action  is  called  on ;  and  it  will  be  argued 
by  counsel,  and  a  judgment  or  order  made,  which  must  be  passed  and 
entered.  This  is  usuidly  interlocutory,  directing  inquiries  or  accounts  at 
chambers ;  these  being  made  or  taken,  the  chief  derk  makes  his  certificate, 
which  is  filed,  the  action  set  down  for  further  consideration,  and  final 
judgment  obtained :  (see  further  Bules  and  Orders.) 

Q. — What  is  the  meaning  of  an  interlocutory  application,  and  how 
made? 

il.^-Strictly  speaking,  all  proceedings  which  occur  between  the  issuing 
of  the  writ  and  the  final  judgment  are  interlocutory  :  (see  Holth.  L.  D.), 
but  what  are  usually  termed  interlocutory  proceedings  are  the  following : 
applications  for  time  to  plead,  for  leave  to  amend,  for  production  of  docu- 
ments, to  enlarge  the  time  for  taking  evidence,  to  withdraw  replication, 
&c. ;  and  these  are  made  at  chambers,  on  summons  (see  Judges*  Bep. 
1852) ;  or  to  dismiss  the  action  and  appoint  receiver  and  the  like,  which 
are  made  to  the  court  on  motion :  (see  Hal.  Suit,  pt.  2.) 

Q, — ^What  is  the  distinction  between  applications  to  the  court  on  motion 
and  petition. 

A. — ^They  are  both  modes  of  making  interlocutory  applications  to  the 
court,  but  petitions  may  also  originate  proceedings*  Applications  inrolviog 
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a  single  iBsne,  as  for  injimotionsi  should  be  made  to  the  coari  by  motioii ; 
applications  involving  several  issues,  each  requiring  its  own  portion  of 
proof,  should  be  made  by  petition,  as  for  payment  of  money  out  of  court ; 
for  here  the  pedigree,  construction  of  documents,  &c.,  are  in  question. 
They  are  each  divided  into  special  and  as  of  course.  Strictly  spealdng,  all 
motions  are  made  by  counsel,  although  some  only  require  his  signature, 
while  petitions  of  course  do  not  require  his  intervention :  (Drew.  Pr.  52 ; 
Hal.  Suit.  86-91.) 

Q* — ^A  testator  gave  the  income  of  a  sum  of  1000/.  to  A.  for  life,  and 
the  corpus  on  the  death  of  A.  to  such  of  A.'s  children  as  should  then  be 
living.  The  fund  is  invested  to  the  credit  of  an  action  X.  v.  T,  "  The 
account  of  A.  for  life  and  of  his  children  in  remainder  subject  to  duty." 
On  A.'s  death  his  children  instruct  you  to  obtain  payment  of  the  fund  out 
of  court.  State  the  form  of  application,  the  persons  (if  any)  to  be  served^ 
and  all  the  evidence  to  be  adduced  in  support. 

A. — A  petition  should  be  presented  in  the  action  by  the  children  of  A. 
and  served  on  the  personal  representative  of  A.  Affidavits  must  be  filed 
proving  the  marriage  of  A.,  his  death,  and  the  birth  of  all  his  children, 
and  the  death  of  any  of  them  ;  the  certificates  must  be  made  exhibits, 
and  supported  by  affidavit  of  identity,  the  probate  or  administration  of 
A.  must  be  proved,  the  legacy  duty  must  be  paid  and  the  receipts  pro- 
duced, and  a  certificate  of  the  fund  in  court  also  obtained,  and  an 
affidavit  of  the  proportionate  amount  of  the  last  dividend  payable  to  A/s 
personal  representative. 

Q. — State  the  steps  of  an  action  to  foreclose  a  mortgage  of  real  estate, 
from  first  to  last. 

A, — The  proceedings  in  a  foreclosure  action  are  the  same  as  in  any  other 
action  down  to  the  judgment,  which  is  in  the  first  instance  merely  inter- 
locutory, and  directs  a  reference  to  chambers  to  take  an  account  of  prin- 
cipal and  interest,  and  to  tax  the  mortgagee's  costs.  When  this  is  done, 
the  chief  clerk  makes  his  certificate,  stating  what  is  due  to  the  mortgagee, 
for  pi-incipal,  interest,  and  costs.  The  certificate  must  be  transcribed, 
signed,  and  approved  in  the  usual  manner  and  ffied.  The  mortgagor  has 
by  the  judgment  six  months  given  him  for  payment  of  what  is  certified  as 
due,  and  the  mortgagee  should  attend  at  the  time  and  place  named  to 
receive  it.  On  making  an  affidavit  of  attendance  to  receive  the  money 
and  non-pa3rment,  the  court  will  on  motion  order  that  the  defendant  be 
absolutely  foreclosed  all  equity  of  redemption.  This  judgment,  like  the 
preliminary  one,  must  be  drawn  up,  passed,  and  entered  in  the  usual  way, 
but  it  need  not  be  served :  (Ayck.  Pr.  261-266,  9th  edit.) 

Q.— Tour  client  has  brought  an  action  to  recover  a  debt  due  to  him  and 
has  obtained  a  judgment,  but  the  debtor  refuses  to  pay.  The  debtor  has 
a  life  interest  in  funded  property  standing  in  the  names  of  trustees.  Oan 
the  judgment-creditor  take  any  and  what  proceedings,  and  where,  to  render 
this  life  interest  available  for  the  payment  of  his  debt  ? 

ii.-^There  are  several  remedies  open  to  the  judgment-creditor  in  such  a 
case.  He  may  apply  to  a  judge  for  an  order  that  the  property  may  stand 
charged  with  the  payment  of  the  judgment-debt  and  interest.  The 
application  is  made  at  chambers.     The  charge    cannot,    however,   b^ 
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enforced  for  nxmonihs after ttie order:  (leel  &2  VicL  c  110,  68.14-16; 
3  &  4  Vicfc.  c.  83.) 

And  bj  the  5  &  6  Vict,  c  5,  a  judge  of  the  Ghanoery  DiTision  may,  in 
like  casee  grant  a  restraining  order.  The  order  is  granted  upon  motion  or 
petition  (sect  4)  supported  by  affidavit.  A  writ  should,  howeyer^  be 
issued  within  a  reasonable  time  after  the  order  is  obtained,  as  it  is  only 
intended  for  interim  purposes :  (Re  Hertford,  8  Jur.  71 ;  and  see  Evans, 
Ch.  Pr.  776.) 

Q.— By  what  means  can  a  person,  having  a  security  on  funds  in  court, 
in  an  action  to  which  he  is  not  a  party,  prevent  tiieir  being  paid  out 
fwithout  notice,  and  obtain  the  benefit  of  his  security  ? 

il.— He  should  apply  for  a  stop  order,  which,  when  made  and  du]y 
passed  and  entered,  or  an  office  copy,  must  be  left  at  the  Paymaster- 
General's  office.  On  this  being  done  the  fund  in  court  will  not  be  dealt 
with  without  notice  being  given  him.  An  incumbrancer  who  has  obtained 
a  stop  order,  and  duly  served  the  same,  thereby  obtains  priority  over  a 
previous  incumbrancer  who  has  not  done  so.  The  order  can  be  obtained 
by  summons  if  the  assignor  and  assignee  concur ;  if  not  it  must  be  applied 
for  on  petition  :  (see  Daniell's  Ch.  Pract.  1633-7,  6th  edit.) 

Q.— Your  client  proposes  to  lend  money  upon  the  security  of  the 
borrower's  reversionary  interest  in  a  fund  standing  in  the  name  of  the 
Pajrmaster-General ;  state  the  best  means  of  securing  the  repayment  of 
the  loan,  and  the  course  of  proceeding  for  that  purpose. 

A, — The  best  course  will  be  to  obtain  a  stop  order,  which  will  prevent 
the  transfer  of  payment  of  the  interest,  or  any  part  of  it,  to  the  assignor 
without  notice  to  the  assignee.  The  order  is  obtained  on  summons,  if  the 
assignor  and  assignee  concur ;  but  if  not,  then  by  petition,  which  must  be 
served  on  the  assignor,  and  an  affidavit  of  service  made  and  filed,  and  an 
office  copy  procured.  The  order  when  granted  is  drawn  up,  passed,  and 
entered,  and  a  copy  must  be  served  on  the  assignor  or  his  solicitor,  and 
also  a  copy  left  at  the  Paymaster-Qeneral's  office  :  (see  Dan.  Ch.  Pr.  ib.) 

Q.— What  is  the  difference  between  a  charging  order  and  a  stop  order  ? 

il.-*A  charging  order  could  formerly  only  be  obtained  at  law  by  a 
judgment-creditor  applying  to  a  judge  of  the  court  in  which  the  judg- 
ment had  been  obtained  for  an  order  that  funded  property  standing  in  the 
names  of  trustees,  in  which  the  debtor  had  a  life  interest,  might  stand 
charged  with  the  payment  of  the  judgment-debt  and  interest.  It  can 
now  be  obtained  in  any  division  of  the  High  Court.  The  application  is 
made  at  chambers.  The  charge  cannot,  however,  be  enforced  for  six 
months  after  the  order. 

By  the  5  &  6  Vict.  c.  5,  the  Court  of  Chancery,  now  the  Chancery 
Division,  may  in  like  cases  grant  a  restraining  order.  The  order  is  granted 
upon  motion  or  petition,  supported  by  affidavit. 

A  stop  order  is  obtained  from  the  court  by  a  person  interested  in  a  fund 
in  court,  and  secures  that  the  fund  wiU  not  be  paid  out  or  otherwise  dealt 
with  without  notice  to  him. 

Q.-^npon  whom  ought  a  petition  or  summons  for  a  stop  order  to  be 
oerved? 
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A. — Only  upon  the  assignor  and  the  persons  interested  in  that  part  of 
the  funds,  &o.,  sought  to  be  affected  :  ((ML  XLYL,  r.  18  ;  Dan.  Gh.  Pr. 
1635,  6th  edit.) 

Q. — ^Is  there  any,  and  what  mode,  and  under  what  authority,  applied 
for  the  prevention  of  the  transfer  of  stock  standing  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  without  resorting  to  a 
suit? 

A, — ^The  old  distringas  is  now  abolished  by  Order  XLVl.,  r.  2,  and 
now  by  r.  4,  any  person  interested  in  stock  may,  on  making  and  filing 
an  affidavit  and  notice  in  the  form  given  in  the  schedule  thereto,  and 
serving  office  copy  of  the  affidavit  and  duplicate  notice  on  the  company, 
prevent  the  transfer  of  stock  for  five  years,  which  time  may  be  extended 
by  notice  of  renewal. 

Q. — ^By  what  means  can  the  party  in  whose  name  the  stock  is  standing 
proceed  to  remove  the  restraint  ? 

A. — ^By  an  order  to  be  obtained  by  motion  on  notice  and  by  petition 
duly  served.  It  may  also  be  discharged  on  the  written  request  of  the 
party  by  whom  it  was  given  (lb,  r.  9.) ;  or  if  any  party  in  whose  name 
the  stock  is  standing  applies  to  transfer  it,  he  can  do  so  after  eight  days 
if  no  order  be  obtained  to  the  contrary  :  (lb.  r.  10.) 

Q.-— What  are  the  steps  necessary  in  the  Chancery  Division  in  order  (1) 
to  pay  money  into  court,  and  (2)  to  obtain  payment  out  ? 
^.— 1,  In  all  cases,  except  under  the  Trustee  Belief  Acts,  where  an 
affidavit  is  filed  instead,  an  order  must  be  first  obtained. 
Directions  to  pay  in  are  then  obtained  in  the  Pa3rmaster- 
G^neral's  office,  and  the  money  will  then  be  received  at  the 
Chancery  office  of  the  Bank  of  England  on  production  of  the 
directions,  which  are  returned  by  the  bank  with  a  certificate 
of  receipt  thereon,  an  office  copy  of  the  Paymaster-General's 
receipt  is  then  bespoken  and  obtained. 
2.  To  obtain  payment  out,  an  order  is  obtained  (by  petition  if 
over  1000/.,  by  summons  if  otherwise,  under  Trustee  Acts) 
verified  by  affidavit  of  the  parties'  title  and  certificate  of  the 
fund  in  court.  The  order  is  left  at  the  Pajnnaster-General's, 
and  the  cheque  bespoken,  and  the  person  named  attends,  with 
his  solicitor  to  identify  him,  to  receive  the  cheque :  (Evans, 
Ch.  Pr.  625  et  seq.) 

Q.— -State  in  detail  the  steps  to  be  taken  to  get  money  out  of  court  by 
petition  when  the  money  has  been  paid  in  by  a  railway  company. 

il.— A  petition  must  be  prepared  and  presented,  and  the  judge's  fiat 
obtained  in  the  usual  way,  and  a  copy  of  the  petition  left  with  the  secre- 
tary for  the  use  of  the  judge  at  the  hearing  of  the  petition.  Copies  of  the 
petition  must  then  be  served  on  the  railway  company  and  all  parties 
interested,  and  the  original  petition  at  the  same  time  shown.  An  affidavit 
of  service  should  be  made,  and  be  ready  on  the  hearing :  (see  Hal.  Suit, 
90,  91 ;  Ayck.  Pr.  309,  ^.,  9th  edit.)  The  application  for  the  payment 
out  of  the  money  must  be  supported  by  an  affidavit  of  the  petitioner's 
title  (Eos  parte  Hollich,  16  L.  J.  71>  Ch.) ;  and  that  he  is  not  aware  of  the 
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right  of  any  other  person  (Ord.  LIL,  r.  18) ;  and  a  certificate  of  tiie  fund 
in  court,  and  such  other  e^ence  as  may  be  necessary,  (a) 

Q. — ^What  is  the  necessary  statement  which  most  be  made  at  the  foot 
of  a  petition  ? 

A. — ^At  the  foot  of  every  petition  (not  being  a  petition  of  conne),  and 
eveiy  copy  thereof,  a  statement  is  to  be  made  of  the  person,  if  any, 
intended  to  be  served  therewith  ;  and  if  no  person  is  intended  to  be  served 
a  statement  to  that  effect  is  made  :  (Ord.  IJI.,  r.  16.) 

Q. — ^What  does  the  Paymaster-Qeneral  require  to  authorise  him  to 
transfer  stock  ? 

A. — ^First,  the  judgment  or  order  is  taken  to  the  registrar,  and  his 
certificate  for  the  transfer  obtained,  which  must  be  signed  by  him«  This 
certificate  must  then  be  taken,  with  the  judgment  or  order,  to  the 
Paymaster-Oeneral's  office,  together  with  a  note,  signed  by  the  solicitor, 
containing  the  name,  address,  and  quality  of  the  party  to  whom  the 
transfer  is  to  be  made,  and  into  what  stock.  The  Paymaster-General  will 
thereupon  make  the  transfer  :  (Ayck.  Pr.  466,  9th  edit.) 

C2. — ^What  is  necessary  to  enable  parties  to  receive  cash  from  the 
Paymaster-Qeneral,  either  during  the  life  or  after  the  death  of  the  party 
to  whom  or  to  whose  representatives  the  order  directs  the  money  to  be 
paid? 

A. — ^The  judgment  or  order  (directing  the  payment)  and  the  certificates 
(if  any)  must  be  taken  to  the  Paymaster-General,  in  the  proper  division  of 
the  action ;  and,  upon  their  being  left  with  him  and  found  correct,  he 
prepares  a  cheque  for  the  amount  on  the  bank,  which  may  generally  be 
obtained  on  the  second  day  following.  For  this  purpose  it  is  necessary 
for  the  solicitor  to  attend  with  the  party  to  receive  the  cheque,  in  order  to 
identify  him.  If  the  order  be  for  payment  to  the  party  himself,  or  hb 
personal  representatives,  in  the  event  of  his  death  before  payment,  the 
Paymaster-General  will  receive  the  probate  of  the  will  or  letters  of 
administration,  a  certificate  of  burial,  and  affidavit  of  identity,  as  proof  of 
the  death,  and  will  pay  the  personal  representatives.  But  no  probate  or 
letters  of  administration  will  be  received  if  purporting  to  be  granted  six 
years  after  the  date  of  the  order  directing  payment  (see  Ayck.  Pr. 
467-4G9,  9th  edit.)  ;  and  now  by  the  Supreme  Court  Funds  Bules,  1884, 
r.  48,  payments  of  all  regular  dividends  or  other  periodical  payments, 
and  in  other  cases  under  500/.,  can  be  made  through  the  post  on  com- 
plying with  the  provisions  of  the  rule. 

Q. — ^What  fact  does  the  Chancery  Paymaster  require  to  be  proved  on 
each  occasion  of  paying  regular  dividends  under  a  power  of  attorney,  and 
how  is  such  fact  evidenced  ? 

2I.-— The  fact  of  the  person  giving  the  power,  and  who  is  entitled  to 
such  dividends,  being  alive  at  the  time  when  they  are  due,  such  fact  being 
evidenced  by  affidavit  of  some  person  who  has  faiowledge  of  it. 

(a)  The  conrt,  on  the  hearing  of  such  a  petition,  may  order  the  money  to  be  laid  out 
and  inyeatod  in  the  public  funds  \  or  may  order  it  to  be  distributed,  or  tiie  diridends 
thereof  to  be  paid,  according  to  the  respective  estates  or  interests  of  the  parties 
applying:  (see  8  Vict.  0.  18,  s.  78;  Morgan*B  Sutntes  and  Orders,  pp«  45,  46.) 
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Q.'^A  man  effects  a  policy  of  insoranoe  on  his  own  lifOi  and  declares 
on  the  face  of  it,  under  the  Married  Women's  Property  Act,  1870,  merely 
"  For  the  benefit  of  my  widow  and  children/'  and  dies  leaving  a  widow 
and  infant  children ;  how  can  a  good  discharge  be  given  to  the  insurance 
office,  and  is  any  application  to  the  court  necessary  ? 

A, — ^A  proper  receipt  could  be  given  by  a  trustee  appointed  by  the 
Chancery  Division  of  the  court  in  England  or  in  Ireland,  according  as  the 
policy  was  affected,  or  in  England  by  the  County  Court  Judge  of  the 
district,  or  in  Ireland  by  the  chairman  of  the  Civil  Bill  Court  of  the 
division  of  the  county  in  which  the  office  is  situated.  An  application  to 
the  court  would  be  necessary :  (see  sect.  9.) 

Q.— Name,  and  give  a  short  description  of,  the  several  writs  usually 
issued  in  the  course  of  an  action. 

A* — The  writs  now  usually  issued  in  the  course  of  an  action  are  the 
following  :  Subpcena  ad  testificandum^  issued  where  it  is  wished  to  compel 
the  attendance  of  a  witness  to  give  evidence.  Subpoena  duces  tecum,  to 
compel  a  witness  to  produce  any  document  in  his  possession.  The  sub- 
pcBUa  and  attachment  to  recover  costs.  The  several  writs  to  compel  parties 
to  answer  interrogatories,  and  to  enforce  the  judgments  or  orders  of  the 
court,  which  are,  1st,  the  writ  of  attachment,  which  is  directed  to  the  sheriff 
of  the  county  or  jurisdiction  in  which  the  defendant  resides  commanding 
him  to  attach  the  defendant  so  as  to  have  him  before  the  court  on  a 
particular  day  therein  mentioned,  to  answer  his  contempt ;  2nd,  serjeant- 
at-arms,  which  is  a  prerogative  process,  and  issues  on  the  sheriff's  return 
of  iwn  est  inventus  to  an  attachment ;  Srd,  sequestration,  which  is  also  a 
prerogative  process,  and  is  directed  to  certain  commissioners  therein 
named,  empowering  them  to  enter  upon  the  defendant's  real  estate,  and 
sequester  the  rents  thereof,  as  also  his  goods,  chattels,  and  personal 
estates,  and  keep  the  same  until  the  defendant  clears  his  contempt ;  4th, 
writ  of  possession  (and  formerly  a  writ  of  assistance),  which  has  already 
been  described.  Besides  these  there  are  frequently  issued  in  an  action 
writs  of  attachment,  ne  exeat  regno,  distringas,  fieri  facias,  elegit,  &c.,  all 
of  which  have  been  previously  considered :  (Evans*  Ch.  Pr.  996.) 

C2.— Within  what  period  must  a  subpoena  be  served,  and  does  the  same 
rule  apply  to  all  subpcenas  ? 

^.— -The  service  of  a  subpoena  not  being  for  pajrment  of  costs  must  be 
made  within  twelve  weeks  after  the  teste  of  the  writ :  (Ord.  XXXVII., 
r.  34.) 

Q. — ^Had  the  Lord  Chancellor  power  to  deliver  judgment  in  any  cause 
after  he  had  retired  from  office  ? 

A. — ^Tes ;  where  cases  had  been  fully  heard  by  the  Lord  Chancellor,  and 
were  standing  for  judgment,  he  might  within  six  weeks  after  he  had 
delivered  up  the  Ghreat  Seal,  give  in  to  the  registrar  of  the  court  a  written 
judgment  therein  signed  by  him  ;  and  a  decree  or  order  was  to  be  drawn 
up  in  pursuance  of  such  judgment ;  and  every  such  decree  or  order  had  the 
same  effect  as  if  the  judgment  in  pursuance  whereof  it  was  drawn  up  had 
been  given  in  open  court  the  day  before  the  Lord  Chancellor  so  delivered 
up  the  Great  Seal :  (15  &  16  Vict.  c.  80,  s.  60.) 
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Poivles ▼.  Hargreaves,  3  De  G.  M.  &  Q.  430 ;  TriminghamY,  Maud,  L.  Bep. 
7  Eq.  201.) 

Q. — State  generally  the  object  and  effect  of  the  County  Conrts 
Equitable  Jurisdiction  Act  (28  &  29  Vict.  c.  99). 

A. — ^The  object  of  this  Act  is  to  give  an  equitable  jurisdiction  to  the 
County  Courts  in  trusts,  specific  performance,  administration,  &c,  when 
the  subject-matter  in  dispute  does  not  exceed  500/.  in  value.  It  thus 
brings  an  equitable  remedy  within  the  reach  of  many  who  were  debarred 
thereof  by  the  heavy  costs  and  fees  paid  in  the  High  Court. 

Q.— ^ver  what  cases  has  the  County  Court  equitable  jurisdiction  f 
A, — Over  (1)  the  administration  of  real  or  personal  estate ;  (2)  trusts ; 
(3)  foreclosure  and  redemption ;  (4)  specific  performance,  or  the  delivery 
up  or  cancelling  the  agreement  of  sale ;  (5)  under  the  Trustee  Belief  Acts ; 
(6)  the  maintenance  or  advancement  of  infants ;  (7)  partnerships ;  (8) 
injunctions  in  the  above  oases ;  (9)  partition  or  sale,  &c,,  where  in  each 
case  the  amount  in  dispute  does  not  exceed  500Z. ;  (28  &  29  Vict.  o.  99  ; 
80  &  31  Vict.  c.  142,  s.  9 ;  31  &  32  Vict.  c.  4,  s.  12.) 

Q. — ^What  jurisdiction  have  the  County  Courts  in  cases  of  specific 
performance,  and  within  what  district  must  such  jurisdiction  be  exercised  f 

^.— 'The  County  Court  has  jurisdiction  where  in  the  case  of  a  sale  or 
purchase  the  purchase  money,  or,  in  the  case  of  a  lease  the  value  of  the 
property  does  not  exceed  500/.  The  jurisdiction  must  be  exercised 
within  the  district  of  which  the  defendants  or  any  one  of  them  resides  or 
carries  on  business :  (Poll.  C.  C.  48.) 

Q.— In  an  administration  action  under  the  equitable  jurisdiction  of  the 
County  Courts,  within  the  district  of  what  County  Court  must  such  action 
be  commenced  ?     Give  the  authority  for  your  answer. 

A. — The  jurisdiction  may  be  exercised  by  the  County  Court  within  the 
district  of  which  the  deceased  person  whose  estate  is  to  be  administered 
had  his  last  place  of  abode  in  England  or  in  which  the  executors  or  adminis- 
trators or  any  of  them  have  their  or  his  place  of  abode :  (28  &  29 
Vict.  0.  99,  s.  10.) 

Q.— What  powers  have  the  County  Courts  in  respect  of  applications 
and  matters  arising  under  the  Settled  Land  Act,  1882  ? 

il.— The  same  powers  as  the  High  Court  as  regards  land  not  exceeding 
in  capital  value  500/.  or  in  annual  rateable  value  30/.,  and  as  regards 
capital  money  arising  under  the  Act  and  securities  in  which  the  same  is 
invested,  not  exoeedhig  in  amount  or  value  500/.,  and  as  regards  personal 
chattels  settled  or  to  be  settled  as  in  the  Act  mentioned  not  exceeding  in 
value  500/:  (45  &  46  Vict.  c.  38,  s.  46  (10).) 

Q. — ^Where  proceedings  are  pending  in  the  Chancery  Divimon  of  the 
High  Court  of  Justice,  which  might  have  been  commenced  in  a  County 
Court,  how  may  such  proceedings  be  transferred  to  a  County  Court,  and 
on  transfer  of  same  what  right  of  appeal  have  the  parties  thereto? 
Give  the  authority  for  your  answer. 

A. — ^Any  of  the  parties  may  apply  at  chambers  to  have  the  proceedings 
transferred,  or  without  any  application,  the  judge  may,  if  he  th^  fit>  make 
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an  order  to  transfer.  The  parties  will  have  the  same  right  of  appeal  that 
they  would  have  had,  had  the  suit  or  proceeding  been  oomznenced  in 
the  County  Court :  (30  &  31  Vict.  o.  142,  s.  8.) 

Q. — At  the  trial  of  an  action  in  the  County  Court,  has  the  defendant's 
counsel  a  right  to  sum  up  the  defendant's  evidence  ? 

A. — The  defendant's  counsel  has  no  such  right,  but  the  judge  in  his 
discretion  may  allow  him  to  do  so :  (48  L.  T.  393.) 

Q. — ^Within  what  time  must  notice  of  appeal  be  given  from  the 
determination  or  direction  of  a  County  Court  judge,  under  the  equitable 
jurisdiction  of  the  County  Courts,  and  what  security  for  costs  must  be 
given  by  the  party  appealing  ? 

A, — ^The  party  appealing  must  give  notice  of  appeal  to  the  other  party 
or  his  attorney  within  thirty  days,  and  also  deposit  with  the  registrar  of 
the  County  Court  the  sum  of  10/.  as  security  for  the  costs  of  the 
appeal.  The  thirty  days  limit  may,  however,  be  waived  :  (Pollock  C.  C. 
236.) 

Q.— In  what  oases  are  the  vacations  not  reckoned  in  the  times  of  pro- 
cedure? 

A, — ^The  Long  Vacation  is  not  reckoned  in  the  following : 
Filing,  amending,  or  delivering  pleadings,  unless  otherwise  ordered  by 
a  court  or  judge :  (Ord.  LXIV.,  r.  5.) 

Q. — ^How  is  time  computed  ? 

1.  Where  a  limited  number  of  days  from  or  after  any  date  is  allowed 
for  taking  a  proceeding  ? 

2.  Where  the  time  expires  on  a  Simday? 

8.  Where  the  time  expires  on  a  day  when  the  ofiSce  is  closed  ? 

A, — 1.  It  is  computed  so  as  to  exdude  the  day  of  the  date,  and  include 
the  last  day  for  taking  the  proceeding.  2  and  3.  In  these  events  the  party 
has  in  addition  the  whole  of  the  day  on  which  the  office  next  opens  to 
take  the  step :  (Ord.  LXIV.,  r.  12.) 
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AOOOUNT,  application  for,  where  writ  indorsed  nnder  Ord.  117.,  r.  8,  any  time  after 
the  time  for  appearance  haa  expired,  by  Bnmmons  on  a£Bdavit,  stating 
gronnda  of  claim. 

AFFIDAYITS,  plaintifTs,  filed,  within  fourteen  days  after  consent  to  take  eyi  dence  by 

affidavit,  or  within  time  fixed  by  consent  or  a  judge. 

„  defendant's  within  fourteen  days  of  reoelTing  list  of  plaintiff's  or  ditto. 

n  by  plaintiff  in  reply,  within  seven  days  after  such  fourteen  days,  or 

ditto. 

„  notice  of  cross-examination  thereon,  within  fourteen  days  after  time 

for  filing  affidavits  in  reply. 

AMENDMENT  of  pleadings,  without  leave 

„  of  claim,  once  before  reply. 

„  or  if  no  defence,  within  four  weeks  of  last  appearance. 

„  '  of  counter-claim,  &c. ,  once  before  pleading  to  reply,  or  if  none,  within 

„  twenty-eight  days  from  defence. 

„    By  leave — 

„  within  time  named  in  order,  or  if  none,  within  fourteen  days  of  order, 

,y  or  as  court  or  judge  may  allow. 

„    Applications  for  leave  to  amend. 
„  generally  at  any  time,  or  at  the  trial 

„  to  disallow  amendment,  within  eight  days  of  delivery  of  amended 

pleading. 

APPEAL,  generally  within  one  year  of  entry  of  judgment,  or  by  leave  of  Gouzt  of 
Appeal. 
„         from  interlocutory  order  within  twenty-one  days. 
„         from  judge  at  Chambers  within  eight  days. 
„         from  Master  at  Ohambers  within  four  days. 
„         from  District  Registrar  within  six  days,  or  by  leave. 
„         from  refusal  of  an  ex  parte  motion  witlun  four  days. 
„         notice  of,  from  final  or  interlocutory  judgments,  must  be  served  fourteen 

days  before, 
from  interlocutory  order,  four  days  before, 
cross  appeal  (judgments)  eight  days  before  hearing, 
(orders)  two  days. 

APPEARANCE,  within  eight  days  of  service  of  writ,  or  before  judgment. 
„  out  of  jurisdiction,  within  the  time  limited. 

„  by  person  served  with  notice,  within  eight  days  of  service. 

BUXi  of  sale,  to  be  registered  within  seven  days  of  execution  in  Queen's  Bench 

Division. 

OERTIFIOATE  of  OHIEF  OLERE,  summons  to  vary,  within  eight  days  of  filing. 
„  „  „  mortgagor  to  redeem  within  six  months  from. 

CLAIM,  when  optional,  delivered  within  six  weeks  of  appearance,  or  by  leave. 
„      when  required,  within  five  weeks  from  plaintiff's  receiving  notioe. 

COUNTER-OLAIM,  put  in  with  defanoo. 
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OOUNTY  OOURT,  removal  to,  in  contract,  by  defendant  before  appearance,  by  either 

party  after  issue  joined ;  in  tort,  application  by  defendant  at  any 
time  on  afGLdavit  that  plaintiff  is  unable  to  pay  costs. 

DEFENCE,  within  ten  days  of  delivery  of  statement  of  claim,  or  if  none  required, 
within  ten  days  after  appearance. 
„         puis  darrein  continuance,  within  eight  days  after  matter  arose,  and  by 
leave. 

DISCONTINUANCE,  any  time  before  taking  any  step  after  defence  put  in ;  after 

that,  by  leave. 

DOCUMENTS  to  be  admitted,  within  forty-eight  hours  after  notice. 

„  order  for  production  obtained  any  time  pending  action. 

notice  to  inspect,  must  be  given  within  two  days  of  service  of  notice 
to  produce,  where  all  documents  are  set  out  in  affidavit,  or  within 
four  days  where  not  so  set  out. 
„  production  of,  within  three  days  of  serving  such  notice. 

EVIDENCE  closed,  on  expiration  of  time  for  plaintiff  filing  affidavits  in  reply. 

EXECUTION,  within  six  years  of  judgment  or  by  leave. 

„  when  change  in  the  parties  by  death,  by  leave. 

„  against  garnishee  in  default  of  appearance  or  payment  into  court,  by 

leave. 
„  by  Fieri  facias  or  Elegit^  immediately  after  judgment. 

„  writs  of,  remain  in  force  for  one  year,  or  may  be  renewed  within  that 

time  for  a  year. 

INFANTS,  motion  to  appoint  guardian  ad  litems  after  time  for  appearance  and  on  six 
clear  days*  notice. 

INQUIRIES,  order  for,  at  any  time,  by  leave. 

INTERLOCUTORY  ORDERS,  for  custody  of  property,  any  time  after  plaintiff's 

right  appears  from  the  pleadings,  or  by  affidavit 

„  „  for  mandamus,  injunction,  or  receiver,  by  any  party, 

at  any  time. 

„  „  for  preservation  or  inspection  of  property,  or  sale  of 

perishable  property  by  plaintiff  any  time  after  writ 
issued  and  notice  to  defendant;  by  any  other 
party,  after  appearance  and  notice  to  the  plaintiff. 

„  „  for  recovery  of  property  detained  by  lien  or  as 

security,  any  time  after  right  appears  by  the 
pleadings  or  by  affidavit,  on  payment  of  money 
into  court. 

INTERPLEADER,  after  service  of  writ  of  summons. 

INTERROGATORIES,  in  cases  of  fraud  or  breach  of  trust  once  without  leave  after 

statement  of  claim  or  with  or  after  defence. 

„  or  by  leave  of  court  or  judge  in  any  case. 

„  application  to  strike  out,  within  seven  days  after  service. 

„  affidavit  in  answer,  within  ten  days,  or  within  such  time  as 

judge  may  allow. 

JOINDER  OT  ISSUE,  if  reply  is,  within  three  weeks  of  delivery  of  last  defence. 
„  „        „        if  after  reply,  within  four  days  of  previous  pleading. 

JUDGMENT  in  default  of  appearance,  to  writ  specially  indorsed,  eight  days  after 

service. 
„  when  not  specially  indorsed,  but  claim  is  for  debt  or  liquidated  demand, 

after  eight  days  from  filing  affidavit  of  service,  and  statement  of 
particulars  of  claim, 
or  in  default  of  defence. 

summons  for  leave  to  enter  on  specially  indorsed  writ,  returnable  not 
less  than  four  clear  days  after  service. 
„  setting  down  action  or  motion  for,  within  one  year  from  right  to  do  so, 

or  by  leave. 
„  motion  for,  by  plaintiff,  within  ten  days  of  trial. 

„  by  defendant)  after  ten  days. 
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JUDGMENT,  or  by  any  party  immediately  after  material  iBsnes  have  bean  deter- 
mined. 
„  application  to  set  aside,  or  for  a  new  trial  within  eight  days  of  trial  if 

in  London  or  Middlesex  ;  if  elsewhere,  within  seyen  days 
after  the  end  of  cirooit 
„  n        H  wrongly  entered,  or  finding  wrong,  within  four  days  of 

trial,  or  conmienoement  of  next  dttings  of  diYidonal 
conzt. 
„  „        when  party  absent  at  trial,  within  six  days  of  trial 

NOTIOE  OF  MOTION,  two  clear  days,  except  with  special  leave. 
„  „  „  to  appoint  guardian  ad  litem,  six  clear  days. 

PARTIES,  application  to  add  to,  or  strike  oat,  any  time  before  trial,  or  at  triaL 

„  to  discharge  or  vary  an  order  to  carry  on  action  in  name  of  new,  within 

twelye  days  from  service  of  order. 

PAYMENT  of  debt  to  stay  proceedings,  within  four  days  of  service  of  writ. 

„  „  if  out  of  the  jnrisdiction,  within  time  limited  for  appear- 

ance. 
„         into  court  in  satisfaction,  any  time  after  service  of  writ  and  before  or 

with  statement  of  defence. 
„         acceptance,  by  plaintifif ,  within  fonr  days  where  paid  in  before  defenoe. 
„  „  or  before  reply,  where  paid  in  with  defence. 

PETITION,  service  of  ,|two  dear  days  before  hearing. 

REPLY,  within  three  weeks  of  last  defence. 

SUMMONS,  writ  of,  to  be  served  within  twelve  months  from  date  or  six  months  from 

renewal. 
„  „  endorsed  within  three  days  of  service. 

SUMMONS  at  Ohambers  to  be  served  two  clear  days  before  return. 

SECURITY  FOR  COSTS  to  be  applied  for  as  soon  as  facts  are  known  and  before 

taking  fresh  step  in  the  action. 

SERVICE    OF    PLEADINGS,   NOTICES,   dxs.,  to  be  made  before  6  p.m.,  or  on 

Saturdays,  2  p.m. 

TAXATION,  in  Oonunon  Law  Divisions,  notice  of,  one  day. 

TRIAL,  notice  of,  ten  days'  full,  4  days'  short 

„  „        if  none  by  plaintiff  within  six  weeks  of  close  of  pleadings,  defendant 

may  give,  or  may  move  to  dismiss. 
„        if  not  entered  by  plaintiff,  in  London  cases  by  next  day,  defendant  may  do  so 
within  four  days. 

TIME  computing,  if  not  clear  days,  exclusive  of  first  and  inclusive  of  last,  Sunday 
Christmas  Day,  and  Good  Friday  not  reckoned  in  periods  of  less  than  six 
days. 

VACATION,  LONG,  not  reckoned  in  time  for  filing,  amending,  or  delivering  plead- 
ings, unless  by  leave  of  court  or  judge. 
„  „    no  pleading  to  be  amended  or  delivered  in  same  without  leave. 

WITNESS  to  have  forty-eight  hours'  notice  of  time  and  place  of  examination  and 
cross-examination. 
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MODE    OF    FBOOEEDINa^     AND     DIBEOTIONS    TO   BB     ATTENDED   TO,    AT     THE 

EXAMINATION. 

Eaoh  candidate  will  (on  entering  the  hall)  have  a  number  given  to  him, 
and  will  take  his  seat  at  the  end  of  the  table  on  which  such  number  is 
placed. 

On  the  first  day  the  candidates  will  be  required  to  answer  questions  (a) 
classed  under  the  several  heads  of — 

1.  Preliminary. 

2.  Principles  of  Law  and  Procedure,  in  two  papers,  viz. : — 

(a)  In  matters    usually   determined  or   administered    in    the 
Chancery  Division  of  the  High  Oourt  of  Justice ; 

(b)  In  matters  usually  determined  or  administered  in  the  Queen's 

Bench  Division  of  the  High  Court  of  Justice. 
The  answers  to    the  preliminary   questionSy  and  to  those  contained  in 
paper  A,  are  to  he  broitght  up  at  One  o* clock.     The  candidates  may  then 
retire  for  an  hour. 

At  Two  0* clock,  paper  B.  will  be  delivered  to  the  candidates. 
The  answers  to  the  questions  contained  in  this  paper  are  to  be  brought  up 
at  Five  o'clock. 

On  the  second  day  papers  will  be  delivered  to  each  candidate,  contain- 
ing questions  in — 

8.  Principles  of  the  Law  of  Real  and  Personal  Property,  and  the 
Practice  of  Conveyancing. 

14.  The  Law  and  Practice  of  Bankruptcy. 
5.  Criminal  Law  and  Practice — Proceedings  before  Justices  of  the 
Peace. 
-g^     6.  The  Law   Practice   of    the   Probate,    Divorce,   and    Admiralty 
O  Division  of  the  High  Court  of  Justice  and  Ecclesiastical  Law 

and  Practice. 

The  answers  to  the  questions  contained  in  paper  No,  3  ("  Principles  of 
the  Law  of  Real  and  Personal  Property  *')  are  to  be  brought  up  at  one 
o'clock.    The  candidates  may  then  retire  for  an  hour. 

Si)  There  are  nomiDally  fifteen  qneBtions  in  each  of  the  three  essential  branohes, 
ten  in  eaoh  of  the  other  branches,  but  they  sometimes  contain  doable  that  number. 
Vide  qneations  at  the  Trinity  Term  Examination,  1869. 
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At  ttco  o'clock,  papers  Kos.  4,  b,  and  6,  will  be  delhrered  to  Uie  candi- 
dates. 

The  am^xrfTf'  to  th*:^^.  pajp^rs^  art  to  he  broyght  vp  at  Fire  f 'clock. 

Each  candidate  is  required  to  answer  all  the  Preliminary  qaestionfl  an  1 
albo  to  answer  in  thrte  of  the  other  branches  of  the  examination^  viz.. 
papers  (No.  2)  A  and  B,  and  paper  No.  3  {'^  Beat  Projttrt^  aud  Ojh- 
vt'johcirt'fjy)  The  examiners  will  propose  qaestions  in  "  liantnjpfc^."  in 
"  Criminal  Lair  and  Prfjcetdin/js  before  the  Magistrates,"  and  on  ^^  Pr^'baft, 
Divorce  J  Admiralty,  and  Ecclesia^ical  Law"  in  order  that  candidates 
who  haye  given  their  attention  to  these  subjects  may  have  the  advantage 
of  answering  such  qaestions,  and  the  correctness  of  their  answers  in  these 
departments  taken  into  consideration  in  anmming  up  the  merit  of  their 
general  examination. 

The  answers  under  the  above-mentioned  heads  are  to  be  written  <m  one 
side  only  on  separate  papers  for  each  head ;  and  the  answers  to  each  paper 
should  be  written  concisely  in  a  plain  and  legible  manner,  and  signed. 

When  the  candidate  has  finished  his  answers  in  each  paper,  he  will 
deliver  them  (tied  up),  together  with  his  printed  copy  of  the  qaestions,  to 
the  secretary  at  the  examiners'  table,  and  he  will  exchange  the  ticket 
given  on  his  entrance  for  another  ticket  which  he  is  to  give  to  the  person 
at  the  door  when  he  goes  away. 

After  the  examination  has  begun,  no  candidate  is  to  leave  the  hall 
(without  permission  obtained  from  the  examiners)  until  he  shall  have 
delivered  in  his  answers  ;  and  any  candidate  who  leaves  the  hall  without 
permission  will  not  be  allowed  to  return. 

No  candidate  will  be  allowed  to  consult  any  book  during  his  examina- 
tion, or  to  communicate  with,  receive  assistance  from,  or  copy  &om  the 
paper  of  another ;  and  in  case  this  rule  is  discovered  to  be  infringed,  both 
such  persons  will  be  considered  not  to  have  passed  their  examination,  (a) 

At  the  top  of  the  red  ink  ruled  sheets  for  the  answers  is  printed  this 
recommendation  :  "  You  are  requested  to  consider  every  question  carefully 
before  answering  it,  and  to  answer  every  part  of  it,  and  not  to  answer 
merely  in  the  afiQrmative  or  negative,  but  to  state  the  reason  for  your 
answer." 

The  examiners  require  the  candidate  to  "  answer  the  question  as  directly 
as  he  can ;  and  after  he  has  thus  answered  he  may  illustrate  or  enlarge 
upon  his  meaning,  but  a  directly  correct  answer  is  all  that  is  required  by 
the  examiners  to  ensure  the  full  number  of  marks :"  (From  the  Speech  of 
Master  Templar  at  the  Hilary  Term  Examination,  1864.) 

The  greatest  number  of  marks  for  any  one  answer  is  ten.  Therefore,  if 
the  candidate  answers  all  the  fifteen  questions  he  gets  150  marks.  If  he 
gets  seventy-five  marks  in  each  of  the  three  indispensable  branches  he  will 
pass :  (From  the  Speech  of  Mr,  Cooksori,  at  the  Meeting  of  the  Metropolitan 
and  Provincial  Law  Association,  held  1863.)  But  seventy-five  marks  is  the 
lowest  number  taken. 

A  wrong  answer  will  not  be  considered  unfavourably  if  it  displays  an 
acquaintance  with  the  subject.  But  this,  of  oouise,  will  depend  upon  the 
number  of  correct  answers  besides,  for  the  examiners  require  a  majority  of 

(a)  The  foregoing  directioDB  are  laid  down  by  the  ezanuneiB,  and  a  printed  eopy  Is 
giyen'to  each  candidate  on  commencing  his  ezaminatioiL 
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the  questions  in  the  three  indispensable  heads  to  be  answered  coneotly,  or 
seventy-fiye  marks  in  each  of  the  three  indispensable  branches. 

Notwithstanding  the  printed  recommendations  at  the  top  of  the  sheets 
for  the  answers,  to  answer  every  part  of  the  question,  still,  if  the  candidate 
cannot  give  a  direct  answer  to  every  part  of  the  question,  it  will  be  better 
to  state  what  he  does  know  on  the  subject  than  to  leave  it  entirely 
xmanswered. 

The  result  of  the  examination  is  made  known  to  the  candidate  a  few 
days  after  the  second  day's  examination,  by  circular. 
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RULES   MADE   BY  THE  INOOEPOBATED  LAW  SOCIETY  FOE 

THE  HONOUBS  EXAMINATION. 


The  Bules  for  the  Honours  Examination,  dated  20tli  February,  1880, 
shall  not  be  in  force  after  the  31st  December,  1881,  from  and  after  which 
date  the  following  shall  be  the  rules  for  such  Honours  Examination. 

Terms  used  in  these  Bules  have  (unless  inconsistent  with  the  context) 
the  same  meanings  as  they  have  in  the  regulations  made  by  the  society 
on  the  27th  November,  1877,  as  to  the  Preliminary,  Intermediate,  and 
Final  Examination  of  persons  intending  to  become  solicitors  of  the 
Supreme  Oourt  (hereinafter  referred  to  as  ''  the  regulations  "). 

1.  No  honorary  distinction  (except  local  prizes  already  instituted)  will 
be  awarded  by  the  society  to  any  candidate  in  respect  only  of  the  Final 
Examination.  All  honorary  distinctions  awarded  by  the  society  will — 
with  the  exception  mentioned — ^be  awarded  to  candidates  who  pass  the 
Honours  Examination  as  hereinafter  mentioned. 

2.  There  shall  be  held  in  the  hall  of  the  society,  or  in  such  other  place 
as  the  council  may  from  time  to  time  appoint,  four  volunt-aiy  exami- 
nations for  honours  in  each  year.  The  examinations  shall  take  place  on 
such  days  as  the  council  may  from  time  to  time  appoint. 

8.  The  examination  committee  shall,  with  the  assistance  (so  far  as  they 
may  think  proper  to  resort  to  the  same)  of  the  examiner  or  examiners  to 
be  appointed  for  the  purpose  by  the  council,  conduct  the  Honours 
Examinations. 

4.  The  council  may,  from  time  to  time,  by  resolution,  appoint  such 
competent  person  or  competent  persons  as  they  may  see  fit  to  be  an 
examiner  or  examiners  to  assist  the  committee  in  the  Honours  Exami* 
nation,  and  the  council  may  at  pleasure  remove  any  examiner  so 
appointed. 

5.  There  shall  be  paid  to  every  examiner  so  appointed,  not  being  a 
member  of  the  committee  or  of  the  council,  such  remuneration  as  the 
council  may  from  time  to  time,  by  resolution,  prescribe. 

6.  The  Honours  Examination  shall  be  open  to  all  candidates  without 
reference  to  age,  and  shall  be  on  the  subjects  specified  for  the  Final 
Examinations  in  the  regulations. 

7.  Every  candidate  who  is  eligible  and  desirous  to  compete  for  honours 
shall,  at  the  time  when  he  gives  notice  of  his  desire  to  be  examined  at 
any  Final  Examination,  give  notice  in  writing  of  his  desire  to  be 
examined  for  honours.  Forms  of  notice  can  be  obtained  at  the  office  of 
the  Sodeiy, 
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8.  At  eaoli  Honoiirs  Examination  the  candidates  who,  in  the  opinion 
of  tlie  committee,  are  deserving  of  honorary  distinction  will  be  arranged 
in  three  classes,  and  for  the  purpose  of  this  classification  the  marks 
obtained  by  each  candidate  at  the  Final  Examination  will  be  taken  into 
consideration,  as  well  as  those  obtained  by  him  at  the  Honours 
Examination. 

9.  The  niones  of  candidates  placed  in  the  first  class  in  order  of  merit 
will  be  arranged,  and  every  candidate  placed  in  that  class  will,  in  addition 
to  a  class  certificate,  receive  a  prize. 

The  names  of  candidates  placed  in  the  second  and  third  classes  re- 
spectively will  be  arranged  alphabetically,  and  every  candidate  placed  in 
those  classes  will  receive  a  class  certificate. 

The  certificate  will  be  in  the  following  or  an  equivalent  form  : — 

Honours  Eocamination, 

By  authority  of  the   Council  of  the  Incorporated  Law  Society   of  the 

United  Kingdom, 

I  do  hereby  certify  that  at  the  Honours  Examination,  held  on  the 
day    of  18     ,  who     served    his     articles   of 

clerkship  to  ,  was  placed  in  the  first  [second  or  third]  class. 

President, 

10.  The  names  of  all  candidates  who  attain  honorary  distinction  will 
be  printed  in  the  Society's  calendar. 

11.  At  each  Honours  Examination  the  following  prizes  will  be  awarded, 
unless  in  the  opinion  of  the  committee  the  standard  attained  should  not 
justify  the  issue  of  any  first-class  list : — The  Clement's  Inn  prize  (value 
101,  10s.);  the  Clifford's  Inn  prize  (value  61.  6s.);  and  the  New  Inn 
prize  (value  5/.  5^.)  ;  or  an  additional  Society's  prize  of  like  value ;  and 
the  Daniel  Beardon  prize,  being  one-fourth  part  of  the  dividend  of 
3333/.  6s.  8d.  Consolidated  Bank  Annuities.  In  addition,  the  Society  will 
give  as  many  prizes  (value  61.  6s.  each)  as  are  required.  The  value  of 
each  prize  will  be  expended  by  the  Society  in  the  purchase  of  legal, 
historical,  or  constitutional  works,  to  be  selected  by  the  successful 
candidate,  and  such  works  will  be  bound  at  the  expense  of  the  Society, 
and  be  stamped  with  the  arms  of  the  Society. 

12.  In  addition  the  following  prizes  will  be  awarded  according  to  the 
result  of  the  Honours  Examinations  during  the  year,  namely  : — 

The  Scott  prize,  being  the  dividend  on  1265/.  Preferential  44  per  cent. 
London,  Brighton,  and  South  Coast  BailwaJ^  Company's  Stock  (1863). 

The  Broderip  Gold  Medal,  to  be  purchased  with  the  dividend  on 
333^.  6s.  Sd.  Beduced  Annuities. 

N.B. — ^The  fee  payable  on  giving  notice  for  the  Honours  Examination 
is  1/. 

July,  1883. 
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INDEX. 


A. 

Abatement  : 

plea  in,  abolished pa^e    87 

of  action   562,  563 

Ability  : 

repreaentations,  as  to 33 

Absence  Beyond  the  Seas: 

of  creditor,  no  disability    30 

Abstract  of  Title: 

preparation  of  298,  300 

oomparing  abstract  with  deeds  811,  312 
Terification  of  312 

Acceptance  : 
of  bill  of  exchange 36 

Accident  : 

by  rail 14 

breaking  plate  glass  by 50 

deathby   62 

inequity  416 

AcooMKODATiON  BiLL  {see  "  Bills 
and  Notes  **). 

Account  : 

action  for  459,  460 

opening 460 

liberty  to  sarcharge  and  falsify. . .  460 

indorsement  of  claim  for 460,  463 

partnership  491 

ACCITXTTLATION  : 

of  profits  of  real  or  personal  pro- 
perty   375 

ACKNOWLEDOEUENT  : 

to  take   case   ont  of  Statute  of 

Limitations 72 

of  deeds  by  married  women  234 

Acquiescence  : 
definition  of 423 

Act  or  Ood: 
when  performance  impossible  by    11 
liabiHty  of  InsnrerB  on  account 

of 12,    13 

liabUi^  of  iimkeepers   14 


Action  : 

by  and  against  infant     ...  page  5,  6» 

146,  512 

against  husband  and  wife  .........  7 

on  bills  of  lading    24 

by  execntors    29 

against  carriers  29 

actio  personalis^  Ao 29,  53 

on  bills  and  notes  .....40,  41 

for  specific  performance ...  43, 449,  459 

for  nse  and  occupation    45 

for  injury  to  infant 48 

for  slander   49 

for  fraudulent  misrepresentation  50 
against  master  for  servant's  negli- 
gence     50,  51 

personal  right  of,  dies  with  person  52 

under  Lord  Campbell's  Act  52 

for  assault    53 

against  railway  company   54 

for  damages  for  bite  of  dog  54 

for  nuisances   55 

where  plaintiff  abroad   58 

definition  of 64 

causes  of,  at  common  law 64 

local  and  transitory    64 

where  cause  of ,  arises  abroad    ...  65 

no  special  forms  of 66 

of  assumpsit    65 

of  covenant 66 

arising  upon  contracts    66 

by  mortgagee  66 

of  trover  67 

on  bond 67 

on  a  deed 67 

of  detinue    67 

where      cause      of,     indictable 

offence 67,  68 

for  possession  68 

for  seduction 68 

causes  of,  which  do  not  survive  ..  68 

forms  of,  founded  on  tort  68 

difference  between  action  of  oon- 

traot  and  tort  69 

joinder  of  too  many  plaintiffs  ...  70 

limitation  of  actions 70.  73 

ootioe  before    73- 
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Action — continued, 

how  oommenoed  puge    74 

against  several  person  for  same 

cause    76 

on  nndiBputed  account   77 

removal  of,  from  district  registry    82 

joinder  of  causes  of 90 

effect  of  tender  on  99 

where  plaintiff   does  not  gt>  on 

with  100 

continuance  after  death  of   sole 

defendant 100 

where  defendant  qui^  his  resi- 
dence   101 

summons  for  particulars    101 

consolidation  of  actions 102 

affidavit  of  no  defence    122 

bypauper 131,  149 

by  corporation 145 

against  executors 146 

by  married  woman 147,  527 

when  husband  and  wife  must  be 

joined    , 147 

against  husband  for  wife's  ante- 
nuptial debts    147 

ordinary  proceedings  in 149,  576 

for  recovery  of  land  97, 154, 158,  213 

for  illegal  distress 162 

in  respect  of  easements 215 

against  arbitrator    424 

against  trustees    432,436 

for  administration  438,  461,  462,  558 
for  specific  delivery  of  chattels  459 

against  married  woman 523,  527 

by  alien 528 

how  marked  "  short "    557 

dismissal  of 562 

abatement  of    562 

revivor  of 563 

for  foreclosure 583 

ACTB  OF  HnsBAimBT : 
who  liable  to  pay  for  47 

Adbuftion  : 

of  specific  legacy 496 

of  legacy  given  as  portion 496 

Adionistbation  : 

dehonisnon 146,394,  470 

when  necessary  by  husband  to 

wife  239 

cum  iestamento  annexo  862 

order  in  which  next  of  kin  entitled 

to  385 

successive  steps  in,  without  suit  396 

actionfor 438,462,  558 

protection  of  creditors  by 461 

limited 462 

summons  for  462,  472 

indorsement  of  writ   463 


Adminibtbation — continued. 
oases  where  advisable  to  admi- 
nister under  judgment    ...page  464 

assets    464 

order  of  administration  of  assets 

465,  466 

secured  creditors 466 

marshalling  of  assets 467 

liability  of  real  estate  in   467 

priority  of  payment  ...  465,  467,  476 

voluntary  instruments    468 

two  actions  for 469 

proof  of  debts 469 

interest  on  debts 469 

retainer  of  debt  by  executor 477 

effect  of  issue  of  writ  for 477 

jurisdiction  of  County  Court 590 

Adxinistaatobs  {eee  "Executors 
and  Administrators"). 

AOMIBSION  : 

of  facts 109 

of  defence 130 

of  documents  109,  553 

Adtebsb  Possbssiok: 

length  required  to  make  title 212 

Adyowson  ; 

cannot  be  taken  under  elegit 136 

what  is  an    218 

how  acquired    218 

different  kinds  of 218 

alienation  of 220 

descent  of,  to  coparceners 220 

presentation  to 218,  220 

mortgage  of 220 

title  to 221,  298 

abstract  of  title  to 298 

Affidavit  : 

to  support  interpleader  60 

whatis  an 61 

parts  of 61 

how  entitled    61 

sworn  abroad  61 

solicitor  interested  may  not  take    61 

description  of  deponent 61 

jurat 61 

before  whom  sworn 62 

of  merits 62 

of  increase   62 

erasures,  Ac.,  in 62 

how  to  be  drawn 62 

under  Ord.  XIV 83,  122 

refusal  of  witness  to  make    114 

to  be  filed  with  bill  of  sale 152 

evidence  by 549 

requisites  as  to    „.  555 

in  support  of  motion 555 

AoBKT,  aee  "  Prinoipal  and  Agent ". 
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Aqibtsb  of  Cattle: 

no  right  of  lien    page    16 

AOBSSKKNT  : 

nnstamped   112 

for  a  lease 242 

and  see  "  Contraote/' 

right  to 214 

injnnotion  to  prevent  interference 
with  .;. 505 

Ale  : 
aotion  for  price  of    169 

Alienation  : 

of  lands,  growth  of 354 

Aliens: 

may  hold  and  dispose  of  property  294 

actions  by 528 

present  status  of 529 

Al/TESATIONS  . 

in  wills 359 

AkeNDMENT: 

of  pleadings 547,  548 

Ancient  Dekebnb: 
tenure  of    181,  182 

Annuity  ; 

giyen  indefinitely 372 

when  principal  may  be  demanded 

inlienof  372 

perpetual 373 

how  disposed  of  373 

effect  of  gift  of,  to  "  heirs  " 373 

sale  in  consideration  of 452 

priority  of,  over  legacies    467 

apportionment  of 472 

recovery  of  arrears  of    589 

Anticipation,  see  "  Bestraint  against 
Anticipation  ". 

Afolooy : 

for  libel 117 

Appeal  : 

constitution  of  court  of 56 

jurisdiction  of  court  of 57 

from  divisional  court  120 

«from  Queen's  Bench   134 

from  master  to  judge 134 

from  judge  at  chambers  to  court  134 

notice  of  134 

time  for     134 

difference  between  error  and 135 

from  County  Court 170 

from  Chancery  Division 563 

Btay  of  proceedings  pending 564 

where  court  of ,  divided  in  opinion  564 
to  House  of  Lords 564 


Appeal — continued, 

from  chambers .page  564 

periods  for    564 

setting  down    , 565 

notice  by  respondent 565 

evidence  on  565 

various  steps   up   to  House   of 
Lords    565 

Appeabance: 

time  for   82,  544 

how  entered 82 

false  address    82 

notice  of  82 

where  solicitor  fails  to  enter,  after 

undertaking 83 

by  partners 83 

motion  before 544 

where  parties  out  of  jurisdiction  544 
proceedings  in  default  of  545 

ApPOBTIONVENT  : 

of  dividends 198 

under  Act  of  1870 256 

Afpbopbiation  of  Payments  : 

law  as  to  31 

to  statute  barred  debts 73 

AbBITBATION  : 

different  modes  of  submitting  a 

question  to   164 

under    Common  Law    Procedure 

Act,  1854 165 

application  to  set  aside  award  ...  166 
grounds  for  setting  aside  award ..  166 

costs 167 

enforcing  award  167 

agreement  to  refer  to,  will  not  be 
enforced    451 

Abbitbatob  : 
action  against 424 

Abhs: 
of  settlor,  how  taking  enforced...  279 

AbBEST  : 

where  debtor  about  to  go  abroad 

144,  145 
affidavit  in  support  of  application 

for 144 

privilege  from 144 

how  discharge  from,  obtained    ...  144 

Assault: 
when  right  of  action  for,  survives    53 
actionfor 71 

Assets  : 

what  are  398 

difference  between  legal  and  equit- 
able     464 

order  of  administration  of 465 

marshalling  of 467 
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A88IONEB  : 

liabUityof    page  2bl 

of  tenant  for  life  not  prejndioed  344 

A&SIOKICKNT : 

of  choses  in  action 16,  17,  458 

of  life  policy  1^ 

of   leaaeholda  by  one  of  sereral 

executors ^^ 

heads  of    396 

of  chattel  real    to    owner,    and 

another  or  others    396 

inequity    458,  459 

by  officer  of  pension 480 

AB8UMP8IT  : 

action  of  65 

AtTACHHENT  : 

nature  of  writ  of   63,  576 

cases  where  ifranted   63 

service  with  view  to   63 

rules  absolute 64 

notice  of    135,  576 

of  debts    .^ 141 

what  necessary  before  issue  of  ...  167 
how  issued  576 

Attestation  : 

of  wills 358,  359 

Attested  Copies  : 
when  purchaser  entitled  to    813 

Attobnet-Gbnebal  ! 
when  necessary  party  to  action 

539,  541,  542 

AtTOBNMENT  : 

nature  and  effect  of    257 

meaningof    ....: ^63 

AWABD : 

taxation  of  oostsunder 132 

how  enforced    167 

action  to  impeach    424 

B. 

Bailments  : 
different  kinds  of 12 

Banker's  Books: 

evidence  respecting 110 

Bank  Notes  : 

may  be  taken  in  execution 137 

Bankrupt  : 
when  necessary  party  to  action...  540 

Bankruptcy  : 

of  vendor  or  purchaser 304 

vesting  of  bankrupt's  realty 305 

effect  of,  on  power  of  appointment  305 


Babe  Tbustbb: 

who  oonveys  on  death  of   ...page  315 

Bargain  and  Sale  ; 

nature  of 332 

Base  Fee: 

whatisa  •• 1^ 

how  converted  into  fee  simple  ...  194 

Beer  : 

action  for  price  of   169 

Benefice  : 

mortgage  of 276 

Bequest  : 

on  condition 471 

and  see  "  Legacies.' 
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Beyond  Seas: 

effect  of  debtor  or  creditor  being    71 


BiLIi  OF  LaDTNO: 

parties  to  sue  and  be  sued  on 

meaningof    

priority  of  first  indorsee. 
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Bill  of  Sale: 

landlord's  prioriiy  to  140,  153 

requisites  to  validity  of 151 

filing 151 

alterations  by  Act  of  1878 151 

alterations  by  Act  of  1882 152 

affidavit  to  be  filed  with 152 

effect  of  non-registration  1 52 

registration  of  settlement  as 153 

contingencies  on  which  chattelB 

may  be  seized  153 

must  set  forth  true  consideration  151 
when  mortgage  must  be  r^;istered 

aa  259 

Bills  and  Notes: 

carry  interest 30 

definition  of  bill 38 

definition  of  note 34 

definition  of  I  O  U 34 

difference    between   inland   and 

foreign  bills 35 

form  of  bill 35 

parties   to  bills  and    their    lia- 
bility     35,  36 

infant  not  liable  on 36 

where  no  time  for  payment  speci- 
fied      36 

discharge  of  parties    36 

oral  evidence    36 

acceptance    37 

accommodation  bill 37 

presentation  for  payment 38 

notice  of  dishonour 38 

days  of  grace  38 

presentment  for  acceptance   3d 

belonging  to  married  woman ^ 
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Bills  and  Notxs — continued. 

payable  to  linsband  and  wife,  page  40 

steps  to  enforoe  payment   40 

on  demand 40 

where  lost 41 

aotions  on 41 

tender  after  bill  due    41 

renewal 41 

liow  differ  from  other  simple  oon- 

traots    42 

holder  for  value  42 

eridenoe  to  support  action  on    ...  105 

may  be  taken  in  execution 137 


Bona  Fide  Pubchaseb: 
title  of 


56 


•Bond: 

definition  of 2 

death  of  joint  obligor 28 

oarrios  interest  when  oTerdue    ...  30 

action  on  lost 67 

in  addition  to  mortgage 263 

from  two  persons    402 

from  partners 402 

joint  and  several  liability 402 

remedy  where  lost   416 

excess  of  principfd  and  interest 

over  penalty 469 

for  costs 566 

Bonus  : 

how  trustees  to  deal  with  342 


BoBonoH  English  : 
tenure  of  , 


182 


BoTTOMBT  Bond  ; 

definitionof 27 

Bbsach  of  Pbohisb  of  Mabkiaob: 
aotions  for,  by  and  against  infant      6 

parties  may  be  witnesses 104 

evidence  to  support  action  for  ...  104 
costs  in  action  of 129 

BsnEF: 

preparation  of 97,  556 

Bbokbb: 
liability  of  trustee  on  default  of    446 

Building  Land: 
sale  of,  in  lots 313 
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Canal  Coxpant  : 
liability  of,  as  carriers    13 

Cancellation  of  Docukxnts  : 
in  what  cases  499 

Casoo; 

power  of  captain  to  sell 22 


CaIKBIEBS: 

actions  against page  12,  29 

liabiHtyof    12,13 

Cattle: 
liability  of  carriers  for 18 


Causes  of  Action: 
joinder  of 


90 


CbBTIOBABI  : 

writ  of 81 

Cestui  que  Tbust  : 

definitionof 431 

how  differs  from  cestui  que  vie.,,  431 

Chaubbbs: 
proceedings  in 569,  572 

Cham  PEBTT : 
definitionof 458 

Chancel: 
obligations  of  lay  rector  as  to   ...  219 

Chancebt  Division: 
matters  specially  assigned  to    ...  412 


Chabacteb: 
representations  as  to 


33 


CHABOINa  ObDEB: 

on  stock,  &c.,  of  judgment  debtor  141 
difference  between,  and  stop  order  584 

Chabitable  Uses  : 
gifts  to 474,475 

ChABTTT: 

acquisition  of  land  by 294,  295 

law  as  to  gifts  to 376 

legacies  to    377,378 

evidence   required   to  set  aside 

secret  trust  for 377 

form  of  bequest  to  378 

proceedings  in  case  of  mismanage- 
ment of 542 


Chabteb-Pabtt  : 
meaning  of 


27 


ChATTEXiS: 

real    178 

personal    178 

how  security  effected  on 273 

assignment    of,    to    owner    and 
another 896 

CHEQUE! 

definition  of 34 

crossing 84,  42 

forged  indorsement 34 

"not negotiable"    34 

presentment  for  payment  38 

may  be  token  in  execution    137 
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Children  : 

OQstodyof page  528 

and  see  "  Infant." 

Chose  in  Action: 

meaning  of  16 

action  by  assignee  16 

assignment  of 17,  403,  459,  480 

right  of  husband  to  wife's 6 

whatisa  402 

differently  considered  in  law  and 

equity   413 

of  married  women  525,527 

ChTTBCH  ; 

gift  of  land  for  building 294 

Cn>EB  : 
action  for  price  of  169 

CliKBaTlCAN: 

execution  against  149 

ClBBK  : 

notice  to  leave 18 

Codicil  : 

form  of  attestation  to 357 

effect  of,  on  will 360 

Cognovit  : 
difference  between,  and  warrant  of 

attorney   149 

what  necessary  to  viJidity  of 150 

stamping  150 

filing      150 

COKKISSION : 

to    examine    witnesses    abroad 

113,  114,  550 
enforcing  attendance  of  witnesses 
on  114 

ComCODATTTlf  : 

meaning  of  12 

ComcoN : 
rigktsof    210 

ComcoN  Law  : 

meaning  of   1 

recent  statutes  relating  to ........ .       1 

CoicPANiBS  (m6  **  Joint  Stock  Com- 
panies"). 

COK PENSATION : 

under  Lands  Clauses  Act  295 

incase  of  specific  performance  456,  457 

CONCEALXEirr  : 

of  title  deeds,  Ac 808 

by  vendor , 420 

by  purchaser    421 

r^ef  in  oases  of  421 


CONCUBRINT  WbITS  : 

when  may  be  issued page  76,     80 

Condition  : 
to  defeat  freehold  estate 24 

Conditional  Limitation  : 
difference  between  and  executory 
devise    202 

Condition  Pbbosdbnt: 

what  is 589 

Condition  Subsequent  : 

when  annexed  to  grant  in  fee    ...  185 
difference  between,  and  oonditional 
limitation 202 

Conditions  of  Sale  : 

investigration  of  title  before  pre- 
paring    288,  291 

chief  points  in 288,  289,  290 

implied  conditions  after  Deo.  Slst, 

1881  290 

of  leaseholds    292 

payment  of  interest 291 

cannot  be  varied  by  parol 292 

Conduct  : 
representations  as  to 33 

Consideration  : 

meaning  of   4 

good 4 

valuable    4 

to  contract  under  seal    10 

for  guarantee,  need  not    be    in 

writing 29,  31 

inadequacy  of  316 

meritorious  454 

Consolidation  : 

of  actions 102 

of  mortgages    268,  269,  481,  482 

Constable : 

action  against 73 

Contempt  : 
process  of 576 

Contingent  Bbmaindbbs: 

trustees  to  preserve    204 

not  to  fail  by  reason  of  forfeiture, 
&c.,  of  preceding  estate 317 

Contracts  : 

classes  of  2,  3 

definition  of  a  simple  contraot  ...  2 

by  bond    3 

difference   between    simple    and 

special  3 

exeoutoiy , 3 

action  where  contraot  renounced  3,  4 

express 3 

implied 3 
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C0NTBAGT8  —continued, 

"  privity  of  contraot " , . .  .pcige  4 

role  as  to  parol  eyidenoe    4 

ambiguities 4 

consideration    4,  10 

by  infants 5,  6,  516 

ratification   6 

ante-nnptial 6,  7 

post-nnptial  7,  8 

within  4th  section  of  Statate  of 

Frauds  9 

to  sell  oil 9 

maxims  of  constraotion 10 

how  expounded 10 

by  masters  to  close  works 11 

on  Sanday 11 

to  do  one  of  two  things 11 

to  buy  horses   18 

within  17th  section  of  Statute  of 

Frauds  19 

to  buy  unseleoted  goods 19 

authority  of  agents    21,  23 

by  deed 24 

by  partners 25 

to  pay  interest 30 

how  affected  by  statute 81 

for  delivery  of  specific  goods 29 

actions  of     65,  69 

of  record  68 

time    for    bringing    action    on 

simple    70 

bare  denial  of  88 

allegation  of,  where  arising  from 

letters,  Ac 89 

of  corporations 145 

for  sale  287,  292 

what  law  governs    416 

grounds  for  setting  aside  419 

to  promote  marriage   424 

in  restraint  of  marriage 424 

setting  aside  usurious 424 

in  restraint  of  trade 427,  505 

specific  performance  of  449,  459 

of  lunatics    521 

CONTBIBUTION; 

between  defendants  69,  138 

as  against  persons  not  parties    ...  85, 

86,  541 

between  sureties 489 

GOKVIEKSION  : 

where  lands  taken  under  "  Lands 

Clauses  Act"    296 

equitable  doctrine  of 415 

"out  and  out" 415 

what  is 432 

effect  of 433 

instances  of 433 

CONYSTANOE : 

by  tenant  in  tail 196 

persons  capable  of  executing  293,  294 

B 


GONVETANGB — continued. 

by  personal  representatiYe...pa9s  297 

stamp  duty  on 324 

by  whom  and  at  whose   expense 

prepared  325 

by  force  of  Statute  of  Uses  327 

by  force  of  the  common  law 327 

common  assurances 327 

several  parts  of  329 

short  form  of  330 

covenants  in 331 

to  uses  to  bar  dower  331 

extraordinary  conveyances 332 

obtained  by  fraud    421,  422 

voluntary 422 

for  payment  of  debts 431 

CONVETANCINO  COUNCIL: 

functions  of 537 

COPABCENCEBS  : 

who  are 206 

why  so  called  206 

presentation  to  living  by    220 

Copyholds  : 

right  to  inspect  rolls 108 

twenty  years'  possession  without 

admittance  216 

what  are 223 

origin  of  223 

difference  between,  and  freeholds  224 
different  tenures  in  lands  of   a 

manor    224 

heriots 224 

"  copyhold  fine  arbitrary  " 224 

assurances  of  224,  226 

mortgage  of 225 

expenses  of  surrender  and  admit- 
tance   225 

position  of  trustee  in  bankruptcy  225 

"  customary  heir  "  226 

descent  of 225,  226 

customary  freeholds  226 

direction  to  trustees  to  sell  227 

devise  of ,  to  three  trustees  227 

devise  of,  by  unadmitted  devisees  227 
how  title  of  devisee  perfected  ...  227 

equitable  interests  in 227 

wrongful  admission 228 

tenure   of   allotment    under  In- 

closure  Act  228 

timber  and  minerals 228 

partition  of  228 

"approval**   by  lord 228 

leases  of  229 

estates  tail  in  229 

how  same  barred 229 

services 229 

enfranchisement  of 230 

title  to  enfranchised  301 

fines  on  admission  to 341 

B 
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DkPOSITUM  : 

meaning  of   page     12 

Descent  : 

of  copyholds  225,  226 

title  by 293 

rnles  of 386 

alterations  in  law  of,  by  3  ft  4 

Will.  4,  0.  106 386 

traoed  from  last  purohaser    387 

examples  of 385,  389 

of  gavelkind  lands 388 

Detinue  ; 

action  of 67,  69,     71 

Devise  : 

of  copyholds    227 

of  property  subject  to  mortgage, 

266,  267 

cases  where  devises  do  not  lapse  363 

application  of  lapsed  devises 365 

to  trnstees    365 

in  fee,  form  of 366 

without  words  of  limitation 366 

general,  what  induded  in  ...  363,  366 

to  heir-at-law  367 

of  land,  does  not  pass  tithes 367 

examples  of  devises   367,  368 

for  payment  of  debts  in  cases  of 

snrplns 433 

DlIiAPIDATIONS  : 

liability  of  tenant  as  to 47 

whatare  399 

Disability  : 
of  debtor  and  creditor 70,     71 

DiSCIiAIMEB  : 

of  tenure 184 

of  estate 184 

by  trustee 341,  398,  437 

Discontinuance  : 

of  action  95 

Discovert  : 

order  for  110 

rules  as  to  115,  116 

by  interrogatories   530 

affidavit  of  documents    531 

Disentailing  Deed: 

requisites  as  to    190,191,193 

Distress  : 

meaningof  158 

for  what  usually  taken  158 

what  may,  and  what  may  not,  be 

distrained 159,  164 

how  made 159 

at  what  time  made 159 

breaking  doors 160 

authority  to  bailiff 160 

"  cattle  levant  and  oouohant  "...  160 


Distress— conimic«d. 

impounding  cattle  pa^  161 

fraudulent  removal  to  ovoid 160 

of  goods  of  guest 161 

lodgers'  goods 161 

sale    161 

acceptance  of  security    161 

where  property  mortgaged    161 

for  tithe  rentcharge    162 

irregularities  in  making 162 

remedy  for  wrongful  162 

time  for  replevying 162 

time  for  recovering  arrears    213 

Distribution  : 
points  relating  to  statutes  of    ...  382 

District  Beqistrt: 

writ  issued  in  74 

appearance  in  82 

removal  of  action  from  82 

Distringas  : 

writ  of  585 

now  by  affidavit  and  notice   585 

DnroRCB  Court: 
powers  of,  over  settlementB  351 

DOOUKENTS : 

production  of    553,554 

privileged 553 

form  of  admission  of    553,  554 

Dog: 

action  for  bite  of 54 

DomciL : 
what  is 476 

Dominant  Tenekeiit: 

meaningof  213 

DOtflNICUM  : 
meaningof  181 

Donatio  Mortis  Causa  : 

definition  of 429 

how  resembles  and  differs  from  a 

legacy  429 

instances  of 429 

Donations  : 
rule  aa  to  setting  aside  425 

Dower  : 

what  is 239 

difference  between  common  law 

and  statute  239 

how  barred    259,  242 

difference  between,  and  jointure...  240 

when  barred  by  jointure    240 

of  widow  of  tenant  in  tail  who  died     « 

without  issue   240 

difference  between,  and  freebenoh  241 
Act,  does  not  affect  copyholds  ...  241 
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EZSCUTOBS  AND  AdMINISTBATOBB  : 

liability  of,  for  costs  page  132 

judgment  a^inst 143 

actions  against    146 

conyeyance  of  legal  estate  by 265 

assignments  of  leaseholds  before 

probate     319 

executors  may  attest  will  358 

assignments  of  leaseholds  by  one 

of  several 395 

execntor  de  son  tort     397 

power  of  execntor  oyer  legacy  to 

minor    397 

nndisposed-of  residue 397 

where  only  one  executor  proves 

will    397 

payment  under  power  of  attorney  440 

ne  eateat  regno  against 440 

debt  due  from  executor 441 

I>ayment   of    trust    money    into 

court     447 

procedure  where  will  of  doubtful 

construction 448 

application    by,  for    opinion    of 

judge 448 

refusal  to  prove  will   464 

may  issue  writ  before  probate  . . .  464 

liability  of    472 

expenses  of  472 

wilful  default  472 

notices  to  creditors 472 

payment  of  debts  by 473 

payment  of  interest  by 474 

may  pay  statute-barred  debts  ...  477 

retainer  of  debt  due  to  477 

executor   cannot    sue    in.  format 

pauperis    543 

ExECUTOBT  Devise: 

difference  between,  and  remainder  202 
difference    between,   and   condi- 
tional limitation 202 

difference  between,  and  shifting 

use 280 

what  is  an 373 

instances  of 373 

limits  as  to  374 

F. 
FaCTOB  : 

when  may  sue  and  be  sued 23 

Facts  : 

allegations  of 88,  89 

denialof   88 

are  for  the  jury  to  decide  119 

False  Iufkisonmekt  : 

usual  defences 49 

action  for 71 

FEOmCENT: 

not  to  have  tortious  operation  ...  317 
what  is  a 327 


Feoffment — continued, 

why  not  now  necessary page  328 

by  infant,  of  gravelMnd  lands 328 

Fi.  Fa.  : 

what  is  a 135 

dehonis  ecclesiasticis 149 

Fines  and  Becoyesieb: 

nature  of  189 

Abolition  Act  189 

what  was  a  fine 234 

FiBE  : 

covenant  to  insure  against    46 

purchaser  should  insure  against  300 
assurance  is  only  indemnity 17 

FnCTXTBES  : 

what  constitutes 46 

removal  of ,  by  tenant 46 

statutes  relating  to 46 

cannot  be  taken  in  execution 136 

mortgage  of 259 

FOBECLOSUBE : 

of  mori^raged  estate 479,  482,  483 

action  for 583 

FOBEIGNEB  : 

resident  abroad,  action  against...     80 

FOBFEITUBE  : 

rule  for  granting  relief  against 

250,  494 

of  lease,  for  breach  of  covenant 

238,  494 

FbAUD: 

upon  creditors 41 

when  deeds  or  contracts  will  be 

set  aside  for 420 

constructive 420 

with  respect  to  wills  420 

in  purchaser 420 

conveyance  obtained  by 421 

against  creditors 421 

inadequacy  of  price 422 

where  equity  will  not  relieve 423 

effect  of  time  as  a  bar 423 

inarbitrator 424 

on  marital  rights 424 

lending  "  on  easy  terms  "   424 

FbauduiiENT  Intention: 

how  alleged  in  pleading 89 

Fbaudulent  Misbefbebentation  : 
action  for 50 

Fbaudulent  Bemoyal: 

to  avoid  distress 160 

FbBEBKNCH  : 

meaning  of  181 

what  is 241 

difference  between,  and  dower  ...  241 

Fbuit  : 

goes  to  reversioner 445 
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Furniture  : 

what  neoessary  to  yalidity  of  gift 
of  pa^/e  179 

G. 

GaHE: 
rightto  follow 52 

Garnishee  Order: 

meaning  of  140 

illustration  of  141 

Gavelkind  : 
tennre  of 182 

General  Ayeraqe  : 

definition  of 27 

General  Issue  : 
effect  of  pleading 94 

CALEBS  * 

whoentitledto 219 

Goods :  , 

contracts  for  sale  of    lo 

risk,  when  not  selected  19 

Goodwill  : 

specific  performance  of  agreement 

for  sale  of 452 

of  partnership  bnainess ...  493 

coTenant  by  pnrchaaer  of 589 

Grant : 
effect  of  word  "grant"  in  con- 
veyancea  306 

Ground  Game  : 

right  of  ooonpier  to  kill 256 

Guarantee: 
consideration  for,  need  not  be  in 

writing 29,  31 

nature  of  31 

legal  incidents  of 31 

when  writing  necessary 31 

to  persons  not  interested 32 

continuing    32 

Guardian  : 

appointment  of 511,  512 

ad  Utem 517,  518 

Guest  : 
goods  of,  privileged  from  distress  161 

H. 
Habeas  Corpus  : 

ad  testificandum 114 

Acts  relating  to  142 

meaning  of  142 

Half  Blood: 

position  of,  in  distribution 381 

position  of,  in  case  of  descent  ...  386 

Handwrttino  : 

proof  of 107,  111 


Hearsay : 
whatia page  103 

Heir: 

purchase  from  expeetant    423 

of  the  late  "  B." 469 

Heir  Apparent  : 
who  ia    385 

Heirloom  : 

meaning  of   180 

Heir  Presumptive  : 
who  ia    385 

Heirship  : 
proof  of 299,  392 

Hereditaments  : 

meaning  of    178 

what  will  paaa  under  name  of  in  a 

deed  178 

corporeal  179 

incorporeal   209 

Heriot  : 

whatia  a  224 

High  Court  of  Justice  ; 

diviaiona  of 57 

jurisdiction  ef 57 

Highway  : 

what  ia  a 161 

in  whom  vested   161 

how  stopped  up,  &c 161 

Horse: 

liability  of  carrier  for  injury  to...  13 

contract  to  buy    18 

recaption  of 55 

Hospital  : 
bequest  of  consols  to  build 475 

Hotchpot  : 

meaning  of  384 

iUuatrationa  of    384,385 

House  of  Lords: 

how    became    highest   Court    of 
Appeal  ...^ 536 

HUNDREDORS  : 

when  liable  for  damages. 148 

Husband  and  Wife: 

liability  for  wife's  debts 7,  8 

protection  order 8 

promissory  note  payable  to    40 

service  of  writ  in  case  of    75,  76 

evidenceof   104 

when  must  be  joined  in  action  ...  148 

ante-nuptial  debts  147,  148,  231 

gift  to  create  joint  eatate  207 

right  of  huaband  in  respect  of 

wife's  eatatea  230 

lease  by  huaband  of  wife's  eatate  231 
power  of  husband  oyer  wife's  per- 
sonalty   231,  236 


INDEX. 


617 


Husband  and  Wifb — continued, 
claim  of  wife  for  money  lent  page  232 
mortgage  of  wife's  leaseholds  ...  232 
natnre,  &o.,  of  separate  estate  ...  233 
disposition  of  separate  estate  233,  236 
disposition  of  wife's  property  232,  233 

fines  234 

conyeyance  of  wife's  copyholds...  235 
interests  which  may  he  passed  by 

deed  acknowledged 234 

power  of  disposition  given  to  feme 

sole  as  snch 235 

clause       against        anticipation 

236,  522,  523 
severance  by  wife,  of  joint  tenancy  236 
disposition  of  wife's  reversionary 

interest  in  personalty 237 

when  hnsband  must  administer  to 

wife's  estate 239 

-contracts    between,    before    and 

after  marriage 521 

pin  money 522 

separate  use 522 

4eeision     of     questions     as     to 

separate  property     523,  525 

•equity  to  a  settlement 523,  525 

legacy  to  wife 525 

payment  out  of  court  to,  without 

order 526 

disposition  by  husband  of  wife's 

property    528 

I. 
Idiot  : 
lease  by 245 

Impeachment    of     Waste     {eee 
"Waste"). 

Implication  : 
trust  by 430 

Implied  Trusts  {see  "  Trusts  "). 

Imprisonment  : 

of  creditor,  no  disability 30 

fordebt 188 

Improved    Leasehold     Ground 
Bent: 

what  is 319 

how  created 319 

Improvement  of  Land  : 

by  tenant  for  life 198 

Inadequacy  of  Price: 

when  sale  will  be  set  aside  for  . . .  422 

Incorporeal  Hereditaments  : 

whatare  209 

appendant    209 

conveyance  of 209 

examples  of 210 


Incumbrances  : 
discharge  of,  by  tenant  in  tail  pags  196 
discharge     of,     by    tenant     for 

life 199,  489 

effect  of  overlooking  notice  of  ...  305 
searches  for  309,  310 

InDEMNTTT: 

in  case  of  lost  bill  or  note    41 

as  against  persons,  not  parties  ...     86 
proviso  for   393 

Indenture : 
interest  may  be  taken  by  persons 
not  parties  to  317 

Indorsement  : 
of  writs  of  summons 74,  75,     77 

Infants  : 

debts  of 5 

contracts  by    5,6,  516, 

liability  for  wife's  necessaries  ...  8 

cannot  be  sued  on  bill    36 

liability  of ,  for  torts  48 

action  for  injury  to  infant 48 

costs  of  infant  plaintiff  132,  518 

actions  by  and  against. . .  146,  516,  5*^  7 

lease  by 245 

contract  by,  for  purchase  of  land  314 
settlements      on      marriage     of 

349,  514 

devolution  of  trust  estate  on 442 

protection  afforded  by  court  to...  511 
course  where  non-appearing  de- 
fendant is  an  infant    512 

appointment  of  guardian  512 

depriving  father  of  custody  of  ...  513 

access  to,  by  mother 513 

how  made  wards  of  court 513 

what  constitutes  a  ward  of  court  513 
petition  for  leave  to  marry  ward 

of  court 514 

settlement  of  property  of  ward  of 

court 514 

marriage  of  ward  of  court  without 

consent  of  court 514 

maintenance 515 

purchase  of  property  of,  by  rail- 
way company  515 

nextfriend    616,517,  538 

service  of  writ  on    516 

guardian  ad  litem   517 

notice  of  judgment 517 

effect  of  judgment  on  infant 517 

how  judgment  made  binding  on . . .  51 7 
conveyances  by,  by  direction  of 

court 518 

executor    518 

how  to    exercise   powers  under 

Settled  Land  Act    518 

Inheritance  : 
rules  of 386 
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Inhebitance — continued. 

alterations  in  law  of,  by  3  &  4 

Will.  4,  0.  106 page  387 

trace  from  last  pnr chaser 387 

examples  of  386,  391 

of  gavelkind  lands 388 

Injunction  : 

when  and  how  granted  81 

instances  81 

interim 435 

what  is  an 500 

different  kinds  of 500 

interlocutory    500 

common  injunctions 500 

how  affected  by  Judicature  Act, 

1873  501 

oases  for  interference  by    501 

principles  upon  which  court  acts 

in  granting  501 

ex  parte 601,  503 

in  what  cases  now  granted    501 

mandatory  injunction 502 

damages     501,  502 

how  obtained    502 

application     should     be      made 

promptly  502 

omission     of    material     oiroum- 

stances  502 

without  notice 503 

form  of  notice  of  motion  for 503 

against  committee  of  club 504 

examples  of  cases  for 489,  508 

how  put  in  force 508 

breach  of 508 

Innkeepers  : 

liability  of     14 

lien  of   , 14 

Innocent  Persons  : 

which  to  suffer 52 

In  Personam  : 

what  proceedings 572 

In  Bem  : 

what  are  proceedings 572 

Insurable  Interest: 

how  far  necessary    16 

Insurance  : 

of  mortgaged  premises  271 

who  entitled  to  benefit  of  300 

IntERCOMMON  : 

meaning  of   210 

Interesse  Termini  : 

what  is  an 243 

Interest  : 

any  rate  of  lawful  29 

common  law  rule  as  to  29 

exceptions  to  rule  30 

allowance  of,  by  jury 30 


Interest — continued. 

in  respect  of  goods  sold page    30 

payment    of,  takes    case  out  of 

statute  72 

difference  between  income  deriTod 

from  interest  and  rent    210 

on  mortgage 270 

on  legacies    427 

on  debts,  after  judgment  for  ad- 

minislTation 469 

stipulation  to  increase   480 

on  disbursements  by  solicitor    . . .  535 

Intbrlocutort  Pbogeedings  : 

meaning  of  98 

Interpleader  : 

meaning  of  59 

lies  in  any  action    60 

procedure  upon   60 

affidavit  to  support    60,  500 

where  mortgagor  sues  for  rent  ...     60 

by  sheriff 60 

nature  and  effect  of   499 

by  auctioneer  500 

by  carrier 500 

examples  of 500 

INTERROOATORIEB  : 

rules  as  to 115,  116 

grounds  of  objection  to  530 

how  objection  taken 545 

in  action  against  joint-stock  com- 
pany    531 

when  may  bedelivered  545 

process  to  compel  answers  to 545 

Intestate  : 

meaning  of  381 

disadvantages     resulting      from 
dying  intestate   382 

Inventory : 

executors  must  make  ..^ 396 

Investments  : 
by  trustees   ...     392,  394,  438,  439, 

443,  444 

I  O  U: 

definition  of 34 

IrREOULARITT  : 

application  to  set  aside  prooeed- 

ings  for    98 

difference  between,  and  nullity ...     98 
in  making  a  distress  162 

Issue  : 

in  case  of  interpleader 60 

what  is  an    95 

when  cause  at 95 

feigned 95 

how  joined   ..88,89,  548 
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J. 

Jettison  : 

definitioii  of page     28 

Joint  Account  : 

declaration  of  273 

Joint  Owners  : 

of  share  in  ship  179 

(and  see  "  Joint  Tenants  "). 

Joint- stock  Companies  : 

judgments      against     registered 

officers  of 145 

incorporated  by  charter  or  Act...  677 

memorandnm  of  association 577 

winding-up  577 

special  resolution    578 

extraordinary  resolution    5  78 

Tarying  articles  of  association  ...  578 

form  of  contracts  by 578 

acceptance  of  shares  in  payment 

for  work  done 578 

liability  of  past  members 579,  580 

how  order  for  winding-up  obtained  579 

how  order  proceeded  with 579 

voluntary  winding-up 579 

liability  in  respect  of  shares 580 

secured     creditors    must    assess 

security     579 

reduction  of  capital    578,  580 

what  transfers  valid  on  winding. 

up 580 

"promoter"   581 

inducement    to  take    shares  by 

fraud A 581 

implied  contract  to  pay  calls  by 

transferee 581 

noyation    581 

d  elega tion 581 

Joint  Tenancy  : 

who  are  joint  tenants 205 

how,  differs  from  tenancy  in  com- 
mon     206 

difference  between,  and  tenancy  by 

entireties  207 

illustrations  of 207,  208 

difference  between,  and  estate  in 

co-parcenary 207 

release  by    one    of    three    joint 

tenants 208 

how  severed 208 

severance  of,  by  married  woman     236 
equity  leans  against    414 

JoiNi'  Tenants  : 

effect  of  death  in  action  by 1 03 

who  are 205 

presentation  to  living  by     220 

lease  by 244 

Jointure  : 

difference  between, and  dower  ...  240 
when  effectual  to  bar  dower 240 


Judgment  Debtor  : 
what  goods  of,  cannot  be  taken  in 
execution 2^^9^  136 

Judgments  : 
judgment    where  writ    specially 

indorsed 78,     80 

interlocutory 80,  121 

by  default 102,121,  124 

difference  between  judgment  and 

verdict 119 

different  kinds  of 121 

difference  between  interlocutory 

and  final  121 

writ  of  inquiry 121 

where  defendant  has  paid  part  ...  122 

when  may  be  entered 123 

registration  of 124 

how  enforced     137,  560 

revival  of  142,  143 

against  registered  officers  of  joint- 
stock  companies 145 

of  High  Court  cannot  be  prose- 
cuted in  County  Court    169 

against  tenant  in  tail 195 

release  of  part  of  land  from 211 

how  far  lands  bound  by 276,  277 

at  what  time  judgments  operate 

on  land  in  register  county 277 

effect  of,  when  registered  310 

in  administration  action 461,  462 

notice  of   517,559,  560 

effect  of,  on  infant 517 

how  made  binding  on  infant 51 7 

how  far  binding  561 

Judges  : 

of  Court  of  Appeal 5ft 

of  High  Court  of  Justice    57 

of  County  Court,  exceeding  autho- 
rity       169 

Jurat : 

requisites  as  to    61 

Jurisdiction  : 

of  Court  of  Appeal 57 

of  High  Court  of  Justice   57 

of  County  Courts 167,  170 

of  Chancery  Division 536 

Jury  : 

when  cause  heard  before    118 

view  by     115 

withdrawing  a  juror    118 

Jus  Accrescendi  (see  "  Maxims  " ). 

Justices  : 

action  against    73- 

L. 
Land: 

action  to  recover   71,154,158 

what  passes  by  conveyance  of  . . .  1 79 
what  passes  by  devise  of   362 
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Landlord  and  Tenant  : 

quarter  (lavs    poge  43 

how  yearly   tenancy  determined  43 

notice  to  qoit 43,  44 

lease  for  s  year  and  so  on,  from 

year  to  year    43,  44 

tenant  holding  oyer    44 

rent,  when  doe     44 

receipt  for  rent,  how  fareyidence 

as  to  previous  rent  45 

what   necessary  to   support  dis- 
tress    45 

remedy  to  recover  rent  45 

lease  for  seven  years  45 

liability  of  lessee     45 

covenant  to  insure  45 

rent  where  premises  burnt  down  46 

terms  after  expiration  of  lease  ...  46 

fixtures     46 

when  justices  may  give  posses- 
sion      47 

waiver  of  proviso  of  re-entry     ...  47 

repairs  47 

dilapidations    47 

acts  of  husbandry    47 

right  of  landlord  as  against  execu- 
tion creditor 139,  140 

notice  of  writ   in  action  to  re- 
cover land    156 

application  by  landlord  for  leave 

to  defend 156 

Lands  Clauses  Act  : 

compeuMbtion  under    295 

conveyances  under 296 

investment  of  purchase  money  .. .  515 

Land  Tax: 

covenant  to  pay  by  lessee  248 

when  mentioned  in  particulars  of 

sale    291 

redemption  of  825 

Latent  Ambiouitt: 

difference   between,   and    patent       4 

Lateral  Support*. 
rightto     214 

Lay  Bector: 
obligations  and  rights  of,  as  to 
chancel 219 

Lsabe  : 

for  seven  years    i5 

rent  reserved  by 45 

liability  of  lessee 45,  46,  71 

covenant  to  insure 46,  248 

by  tenant  in  tail 195 

by  copyholder 229 

what  is  a 242 

by  parol    242 

from  corporation  not  under  seal  243 

agreement  for 243 

from  year  to  year     243,  245 


Lease — continued. 

interesse  termini P<^^  243 

by  remainderman    244 

by  joint  tenants  244 

by  tenant  for  life 244,  253 

by  infant  245 

by  idiots  and  lunatics 245 

of  mortgaged  property     245,246 

notice  to  quit    246,  247 

outline  of 246 

"  usual  covenanta"  247,  248 

covenant  by  lessor 247 

effect  of  word  "  demise  "    247 

ontline  of  farming  lease 247 

covenants  in  building  leaae    248 

form  of  reddendum 248 

exceptions  in  case  of  fire    248 

why  two  clauses  for  payment  of 

rent  inserted   248 

by  whom  prepared 249 

waste  by  lessee    249 

liability  of  lessee  where  premises 

bumtdown  249 

repairs  250 

relief  against  forfeitures    250 

condition  of  re-entry    251,  252 

waiver  of  breach  of  covenant    . . .  250 

licence  to  break  a  covenant   251 

"  privity  of  contract "    251 

"  privity  of  estate  "    251 

liability  of  assignee 251 

difference    between    liability    of 

lessee  and  assignee 252 

protection  of   executors   against 

covenants 252 

liability  of  sub-lessee 252 

proviso  for  re-entry     252 

covenants  running  with  the  land  253 

of  settled  estates 253 

provisions  for  remedying  defects 

in  leases  under  powers    254 

form  of  habendum  of,  for  lives  . . .  254 

surrender  and  renewal    255 

parties  to  assign,  when  specifically 
^    bequeathed  318 

Leaseholds  : 
apportionment  of  charges  on  re- 
newal      436 

specific  performance  of  contract 

to  buy    , 454 

are  within  Mortmain  Act  474 

Lease  and  Release  : 

conveyance  by 332 

Legacies  : 

to  attesting  witnesses 357 

to  children  of  attesting  witneKses  357 

lapse  of 363,  365,  372 

vested   370 

contingent    370 

general  370,  428 
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Legacies — continued. 

specific page  370,371,  428 

accmnnlatiye    371 

Bubstitntioiial 371 

demonfitrative  371 

to  minors  may  be  paid  into  bank  397 

raising  money  for 39 7,  471 ,  472 

when  suit  lay  for  at  common  law  427 
why  legatee  entitled  to  sue  execu- 
tor   427 

interest  on    427 

charge    on    real    and    personal 

estate    428 

left  for  partictdar  pnrpOBes  which 

cannot  be  effected   428 

effect  of  Statate  of  Limitations  on  428 

constrnotion  of    428 

abatement  of    471 

when  charged  on  residue   471 

Leoacy  Duty: 

when  payable  477,  478 

penalty  for  non-payment    478 

Legal  and  EgmTABLE  Estates  : 
what  are   183 

Legatee  : 

how  administration  procured  by. . .  462 

Lbttebs : 

agreement  by  455 

injunction  to  prevent  publication 
of  504 

Letters  Patent: 
how  proved 106 

Lex  Domicilii 

governs  sncceesion  to  personalty  476 

Lex  Loci  Contbactus  : 

governs  contracts    10,  64,  41 6 

Lex  Loci  Actus  ; 
supports  form  of  will  of  personalty  378 

Lex  Loci  Bei  SiTiB  : 

governs  devolution  of  realty 476 

Lex  Loci  Solutionis  : 
when  followed 10 

Lex  Non  Scripta  : 

meaning  of    1 

Lex  Scbipta  : 

meaning  of    1 

Libel  : 

difference  between,  and  slander...  48 

publication  of  49 

action  for    64,116,  132 

apology 117 

Lien: 

of  innkeepers  

what  is  a  

different  kinds  of 

livery- stable  keeper  has  none    . . 


14 
15 
15 
16 


Lien — continued. 
continues  as  against   Statute  of 

Limitations  page  73 

ofsoUcitors  172,173,  634 

for  unpaid  purchase  money 435 

Life  Assurance  : 

insurable  interest    16 

life  policy  not  a  contract  of  in- 
demnity   17 

assignment  of  life  policy    17 

cash  bonus,  how  trustees  to  deal 

with  342 

LiPE  Policy  : 

mortgage  of  259,261,  481 

assignmentof 17,  333 

under  Married  Women's  Property 

Act    587 

Light: 

right  to 214,215,  505 

Limitation  : 

proper  words  of,  to  create  estates  184 

Limitation  of  Actions: 

simple  contract  debt  70 

disability 70 

action  forassault 71 

action  for  slander    71 

action  for  false  imprisonment    ...  71 

action  for  libel 71 

action  for  detinue    71 

where  debtor  abroad 71,  72 

where  creditor  abroad    71 

action  on  covenant 71 

joint  contractors 71,  72 

when  statute  begins  to  run  72 

payment  of  interest   72 

payment  of  principal 72 

acknowledgment  to  take  case  out 

of  statute 72 

issue  and  renewal  of  writ 72 

Hen  continues 73 

appropriation    to    statute-barred 

debt  73 

in  respect  of  real  property... 215,  297 

LiYEBY  OF  Seisin  : 

what  was 328 

different  kinds  of 328 

LOCATUM; 

meaningof   12 

Lodgers  : 
liability  of  goods  of,  under  dis- 
tress   ^  161 

Lodgings  : 

notice  to  quit   43 

Long  Vacation: 

when  time  of,  not  reckoned   591 
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Mjichi^tet  : 

nvortfr^i^of 


259 


MaIXTIN'A.NCE: 

of  ch;  Id  by  parent  5 

definition  of  4S5 

in  ca4e  of  adminLftration  471 

order  for    515 

application  of  income  for   515 

Mai«ice: 

bow  alleged  in  pleii^linga    S9 


Malicious  Peosecution: 
rea<ionable  cause 


MaICDATUH  : 

meaninif  of    

when  and  bow  g^nted 

Habike  Assurance: 
a  contract  of  indemnity. 

Mabitai,  Bights  : 
frand  on    


Market  Overt 
eale  in  


Marriage: 
contracts  in  restraint  of. 


Married  Women  : 

debts  of 7, 

promissory  notes  of 

actions  by 147,  527, 

contracts  by 

when  protector  of  settlement    ... 
how  aifected  by  Married  Women's 

Property  Acts 

disposition  of  separate  estate  by 

233, 236,  522, 


49 
12 
81 

17  . 

424  ' 

56 

424 

8 

40 

528 

147 

195 

231 

527 
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paji=>?=i  rxss  of  eo«rs  to 5:^5 

artacr.?  agi^'«S 527 

TaJTT'y  ccxL^^^l  cf.  dider  Setsled 
F<*ia.Tf«  Act 575 

Marshaixi^s  or  SiciTRmEs  »» 

r«  OF  Securities: 
of   479.  493 

Master  asb  Sektast: 

liability  of  nweter  where  aerraat 

boy?  OQ  tick 17 

death  of  eitner 13 

notice  to  leaTe 13 

di=<rhar2«  <rf  sexTant  13 

defamation  of  sorant     49 

liability  of  master  for  negligoios 

of  servant 50 

rTERS  : 

power  of  the 58 

bow  differ  from  chief  derks  59 

ex  nudo  pacto,  ^c, 4 

er  fjirpt  cavaa,  ^ , 4 

for  constmction  of  contacts  ...     10 

otnnUratihahitio,^, 10 

cartat  emptor 20,  458 

actio  pergonalis^  ^« 52,  53,  68 

roieii/i  nonjit  injuria 68 

"an  EngJishman's  house,"  ^fcc  ...  160 

cvjii*  est  tolutn,  ^ 179 

id  certum  e$t,  ^c 180 

rerha  fortiiu,  ^c 180 

jug  acereseendi,  ^c, 179,  ISO,  414 

actus  Dei,  4fc.  223 

nemo  est  hotreg,  ^e 385 

possessio  fratriSy^^ 386 

seigina  faeit  sHpitem  386 

of  eqnity 413,  416 

ignorantia  legis,  i^ 417 

ignorantia  facti,  ^ 417 

in  pari  delicto^  jfc 423 

*' equity  never  wants  a  trustee"  437 

dtlegaius  non  potest  delegare 437 

"  once  a  mortgage  always  a  mort- 
gage"     479 

Msbcantili    Law     Aioenbhent 
Act: 
alterations  made  by 29 
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MbBOER  : 

requisites  to  produce page  205 

estate  tail  does  not  merge 205 

of  tithe  rentcharge  220 

Mesne  Profits: 

actionfor 158 

Minerals  : 

pass  by  conyeyanoe  of  land 179 

in  copyholds 228 

exception  of,  out  of  conyeyances 
by  trustees  342 

Mines  : 

on  glebe  lands 399 

Misrepresentation  : 

what  constitutes 50 

Mistake  : 

definition  of 417 

of  matter  of  law 417 

in  fact  417,  418 

in  deeds  419 

Modus  : 

whatisa  217 

Moral  Obligation 

insufficiency  of    10 

MOBTOAOE  : 

by  tenant  in  tail 194 

of  life  interest  in  settlement  funds  199 

of  adyowson    220 

of  copyholds 224 

whatisa 257 

vivum  vadium 257 

mortuum  vadium    257 

difference  between,  in  fee  and  for 

term 257 

howcreated 257 

equitable 258,  480 

by  deposit * 258 

of  manufactory  and    machinery  259 
when,  must  be  registered  as  a  bill 

of  sale 259 

of  copyholds  and  life  policies  ...  259 
of  life  interest  in  settled  realty 

with  life  policy 260 

of  leaseholds  260,  273 

power  of  sale 261,270,  488 

power  to  insure  271 

of  life  interest  in  consols,  and  life 

policy    261 

joint  account  clause 262,  480 

of  trust  property 262 

proyiso  for  redemption  262 

coyenants  for  title 262 

implied  coyenants 272 

bond  in  addition  to 262 

attornment  clause 263 

equity  of  redemption 263,  265 

death    of     mortgagor    intestate 

without  heirs 263 


Mortgage — cmUintied. 

tacking    page   263,  265 

notice  on  taking  second  mortgage  265 

disadyantages  of 265,  439 

death  of  mortgagee  intestate 265 

outline  of  transfer  of 266 

reconyeyance  by   executors  266,  267 
deyiae  and  bequest  of  mortgaged 

property  266,  268 

reconyeyance  by  indorsement  ...  266 

consolidation 267,  487 

purchase  of  mortgage  debt  for  a 

less  sum  269 

surplus  after  sale 269 

effect  of  cancelling,  &c.,  mortgage  269 

amount    of  interest   270 

procuration  money 270 

remedy  after  sale  271 

usual  coyenants  and  powers  272 

ordinaryform  of 272 

habendum  in  mortgage  of  lease- 
holds    272 

outline  of,  by  married  woman  ...  273 

of  chattels    273 

of  ship  273 

sale  where  no  express  power 274 

paying  off  mortgage  money    274 

proceedings  to  compel  execution  of  2  75 

of  benefice 276 

estates    in,    when     pass     under 

general  deyise 365 

of  reyersionary  interest  ...  *  * ' 304 

stamp  duty  on 324 

by  whom  and  at  whose  expense 

prepared  325 

to  trustees    395 

**  once  a  mortg^age  always  a  mort- 
gage"     479 

redemption 479,  484 

foreclosure   479,  483 

marshalling  of  securities  ...  479,  493 

interest 479 

of  life  policy 481 

where  deeds  not  obtained  481 

production  of  mortgage  deed 483 

limitation  of  action 484 

to  two  as  joint  tenants  488 

Mortgagor  and  Mortgagee  : 

interpleader  by  tenant   60 

remedies  of  mortgagee    66,  275 

right  of  mortgagee  to  costs...  125,  126 
action  by  mortgagee  to  recoyer 

land  155 

action  by  mortgagor  alone...  156,  275 

presentation  to  liying 220 

lease  of  mortgaged  estate 245 

statutory   powers    of  mortgagee 

270,  271 

power  of  sale    261,270,  489 

power  to  insure  271 

sale  where  no  express  power 274 
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MOBTOAOOB  AKO  MOBTOAOEE — r09l- 
tinued. 
Bale  by  mortgagee  on  condition  of 

liberty  to  rescind    page  27^ 

rights  and  dnties  of  mortgagee  in 

possesnion 485,  488 

accouDts    485,  486 

receiver    486 

consolidation  of  mortgages    267 

tacking    263,265,  487 

Bale  after  f orecloBnre 271,  488 

power  of  sale 261,  270,  489 

MOBTMAIK  : 

what  is 375 

lawaato  376 

original  statutes  of 376 

MOBTUUM   VaDIITM: 

meaning  of  257 

Motion  : 

how  evidence  taken  on    549 

notice  of   558 

form  of  notice 559 

orders  made  on    559 

difference  between,  and  petition  582 

Museum  : 

limit  of  land  which  may  be  given 
for 376 

N. 

KeOESSABIES  : 

whatare  5,  6 

liability  of  infant  for 5 

liability  of  husband  for  wife's ...  7,  *  8 

Ne  Exeat  Beono: 

writs  of 441,508,  509 

NEQLiaENCE  : 

of  carriers 12,  13 

of  innkeepers   ! 14 

liability  of  master  for  negligence 

of  servant 51 

of  railway  company 54 

contributory    54 

of  solicitor    172 

Negotiable  iNSTBumENT  (sea 
*'  Bills  and  Notes."  and 
"Cheques"). 

Neighboubino  Ownebs: 

right  to  lateral  support 214 

New  Absionhent: 

not  now  necessary  87,     94 

New  Tbial  : 
where  evidence  received  not  legally 

admissible    120 

ruling  as  to  stamp  120 

when  usually  granted 120 

when  application  for,  to  be  made  120 
appeal  from  Divisional  Court    . . .  120 


Newspaper  : 
privileges  of,  as  to  libel  pa^  116,  117 

Next  Fbiend  : 

of  infant 48,  513 

liability  of ,  for  costs  132 

Next  or  Kin: 

how  administration  procured  by  462 
meaning  of   469 

Nisi  Pbius  : 

meaningof    117 

NoN  CoHPOS  Mentis  : 

application  of  term 519 

NON-JOINDEB : 

of  plaintiffs 93 

Nonsuit  : 

effect  of    119 


Not  Guilty: 
plea  of  


94 


Not  Guiltt  by  Statute: 

can  be  still  pleaded    87,94 

examples  of 87 

Notice  : 

to  claim  interest 30 

of  dishonour    38 

to  quit    43,  44,  246,  247 

before  action    73 

of  appearance 82 

how  alleged  in  pleadings    89 

of  trial 96,  556 

of  countermand  96 

after  delay  of  pleadings  for  a  year  100 

to  produce    108 

to  inspect  and  admit  109 

to  admit  facts 109 

to  tax  costs  .* 133 

of  appeal  , 134 

registration  of  second  morl^age  is 

not    264 

on  taking  second  mortgage 264 

of  trust 305 

of  lease,  is  notice  of  contents    ...  317 

constructive 425,  435 

witness  to  deed  has  no  notice  of 

contents    426 

of  assignment  of  trust  fund  440 

of  equitable  mortgage 480 

form  of  notice  of  motion  for  in- 
junction      503 

of  judgment 517,  561 

to  partners  and  joint-stock  com- 
panies     493 

to  solicitor  or  agent    535 

of  motion 558 

under  Conveyancing  Act   588 

Novation  : 

what  is  a 581 
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Nni8A.NCX : 

instanoes  of p<ige    55 

injnnotiozi  to  restrain 506 

NuiiLITT: 
differenoe  between,  and  irregu- 
larity         98 

Nni.  Tnsii  Bsgobd: 
plea  of 108 

O. 
Oath: 
declaration  in  lien  of  105,  107 

OnricBBS : 
actions  against  pnblic 73 

Offices: 
what  class  of  property   210 

Orders: 

service  of 62 

on  summons 63 

how  enforced   63 

of  coarse,  how  drawn  up    559 

of  judge,  how  enforced   138,  559 

Other: 

meaning  of ,  in  will 440 

P. 

Parent  and  Child  i 
liability  of  parent  for  child    5,  6 

Park: 
limit  of  land  which  may  be  giyen 
for 376 

Parol  Etidenoe  : 
rule  as  to 107 

Particulars  : 

inaction 101 

Particular  Ateraqe: 
definition  of 27 

Particular  Estate  : 

meaningof   : 200 

Parties  : 

joinder  of  plaintiifs 70 

non-joinder  of  plaintiff 8 92 

procedure  where  defendant  added    92 

death  of 102,  123 

may  be  witnesses    104 

deathof    123 

bankruptcy  of 123 

mis  joinder  of    124 

to  actions  538,  544 

defect  of  557 

Partition  : 

yarious  methods  of •••  209 

deed  of 331 

action  for 498 

S 


Partition — continued. 
Chancery  XMyision  has  ezdusiye 

jurisdiction  as  to pctge  498 

County  Court  jurisdiction 498 

sale  in  lieu  of  498 

Partners : 

one  cannot  sue  another 25 

liability  in<«r  se  26 

seryice  of  writ  in  case  of    75 

appearance  in  case  of 83 

remedy  of  creditor  of,  against  ...  139 

Partnership  : 

what  constitutes  a  25 

holding  out  25 

Act    25 

disputes,  how  settled 25 

real  estate  bought  for  purposes  of  179 

outline  of  deed  of    334 

specific  performance  of  agreement 

for 452 

remedy  for  breach  of  artides 491 

account '. 491 

decree  for  diasolution 491 

dissolution  in  ordinary  cases  491,  493 

prey ention  of  dissolution   49 1 

lunacy  of  partner 491 

winding-up  492 

atwill   492 

what  yests  in  personal  representa- 
tiyes  of  deceased  partner   493 

Patent : 

infringement  of    506 

(and  flee  "  Letters  Patent.") 

Patent  Akbiouitt  : 
difference  between,  and  latent  ...      4 

Paupers  * 
actions  by 131,149,  543 

Pawnbroker  : 
protection  of 16 

Patmaster-General  : 
how  authorised  to  transfer  stock 
or  pay  money    586 

Payment  : 

into  court 93,  94,  100,  448,  585 

out  of  court 585 

Pbdioreb  : 
examples  of 368 

Penalties  : 
rule  for  granting  relief  against...  494 

Per  Capita: 
meaningof 385 

Per  Quod  Sertttiuk  Akisit: 
meaningof  


68 


Perpetuation  of  Testucont: 
proceedings  relating  to 532,  533 
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PeKPETTTITIES  : 

law  of,  as  affecting  Beyeral  estatee 

tail    page  187 

role  agrainst 340,341,  374 

Pekbt : 

actions  for  prioeof 169 

Personal  P&opebtt  : 

whatia 178 

devolution  of 178,  180 

when  considered  as  real 180 

cannot  be  entailed  196 

Peb  Stibpes: 

meaning  of   385 

Petition  : 
when  matters  may  be  commenced 

by 540,  541 

to  sue  as  a  pauper  543 

how  eyidence  taken  on  549 

orders  made  on    559 

difference  between,  and  motion...  582 

statement  at  foot  of    586 

PlQNOBI  ACCEPTUM: 

meaningof    12 

PlOS  : 

liability  of  carriage  for 13 

Pin  Money: 

what  is 346 

Pleadings  : 

serrioeof 62,  84,  85 

what  are   , 84 

form  of 85 

counter-claim  85 

contents  of   86 

when  to  be  printed 86 

pleas  in  abatement 87 

new  assignment    87 

"not  gmlty  by  statute" 87,  94 

allegations  of  fact 88,  89 

facts  must  be  pleaded    88 

denial  of  facts  88,  93 

joining  issue 88 

bare  denial  of  contract  88 

contents  of  documents    88 

allegations  of  malice,  Ac 89 

allegations  of  notice,  &o 89 

contract  arising  from  letters,  con- 

yersations,  &o 89 

filing 89 

names  of   89 

statement  of  claim 89 

difference  between  pleading  and 

demurring    90 

proceedings  in  lieu  of  demurrer. . .  90 

defective   90 

difference  between  plea  in  abate- 
ment, and  plea  in  bar 91 

defence 91,93,  95 

time  for 91,  92 


Pleadings — continued, 

usual  defences P<^^  ^ 

scandalous,  Ac 92 

oonfessi'^n  oi    efonce 93 

payment  into  court ....: 93,  94 

not  guiltv 94 

discontinuance  and  withdrawal. . .  95 

issues    95 

feignedissue    95 

special  case 95 

amendment  of 547,  548 

Plenb  Administbavit  : 

meaning  of  defence  of 143,  146 

Points  or  Law: 
reserved  by  judge    118 

POBTEB : 

actions  for  price  of 169 

POBTIONS  : 

when  younger  children  succeeding 

entitiedto    345 

to  arise  out  of  lands   364 

Possession  : 

given  by  justices 47 

action  to  recover 68 

writof 157 

PowEB  OF  Appointment: 

fraud  on  352,  353 

execution  of 353,  418 

PoWEB  OF  AtTOBNEY: 

deed  executed  under 305,  333 

what  is 319 

how  put  an  end  to  320 

may  be  made  irrevocable  316 

trustees  cannot  usually  give 395 

payment  under,  by  trustee,  &o....  440 

PoWEB  of   SaUE  : 

when  should  be  set  out  in  ab- 
stract      298 

{see  also  "  Mortgage.") 

Powebs  : 
provisions  for  remedying  defects 

in  leases  under 254 

appendant 282 

in  gross 283 

of  appointment 283,285 

extinguishment  of  284,  285 

of  leasing 286 

relief  in  case  of  defective  execu- 

tionof 418 

relief  in  case  of  non-execution  of  418 
to  appoint  new  trustees 418 

PbESCBIPTION  : 

conditions  of  enjoyment  necessary 

to  establish 215,  216 

{see  also  "  Limitation  of  Ac- 
tions.") 
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PRBSBNTATION  TO  LlYINO: 

next  preaentation    page  218,  222 

right  to,  yests  in  administrator  on 
intestacy 221 

PrIMOOENITTTSE  : 

law  of    386 

Principal  and  Agent  : 

execution  of  contracts  by  agent  21 

revocation  of  agent's  authority...  21 
sale   by    agent    after    anthority 

revoked 21 

anthority  to  three  persons  exer- 
cised by  one 22 

liability  of  principal  for  contracts 

of  snb-agent 22 

determination  of  agent '  s  anthority  23 

who  should  sue    23 

liability  of  agent 23 

purchase  by  agent  302,421 

notice  to  agent 535 

Principal  and  Surety  : 
sure^  entitled  to  securities,  &c., 

on  payment  of  debt  29,32 

discharge  of  surety 32 

contribution  between  sureties  ...     33 

Priyileqe  from  Distress,  Ac.  {see 
"  Distress  "  and  "  Execution"). 

Privileged  ComnrNicATiON :    . 

meaning  of  117 

examples  117 

disclosures  to  clergy  and  medical 
men  554 

Privity  op  Contract: 

meaning  of 4,251 

Privity  of  Estate: 
what  is 251 

Probate : 

how  proved 106 

how  far  evidence 112 

Probate  Duty  : 

what  is 362 

not  payable  on    property  in    a 

foreign  country   303 

when  payable  477 

Procuration  Money  : 
on  mortgage 270> 

Production  of  Deeds: 

when  purchaser  may  not  require    288 
(and  896  "Vendor    and    Pur- 
chaser.") 

Profert  and  Oyer: 

no  longer  necessary    67 

Prohibition  : 

writ  of 81,169 


Promissory  Notes  (see  "  BillH  and 
Notes  "). 

Property  Tax: 
effect    of    covenant    to    pay  by 
lessee page  248 

Protection  Order: 

by  whom  and  when  granted  8 

Protector  of  the  Settlement  : 

who  is  181,  192,  193 

illustrations  of 193,  195 

Public  Policy: 

contracts  against 11 

Publication  : 

•of  Ubel 49 

of  slander 49 

Puffer: 
iUegal    292 

Purchase  : 

title  by 293 

Purchase  Money 
application  of  303,  304,  318, 393,  437 

Purchaser  (see  "  Vendor  and  Pur- 
chaser"). 

Purchaser  without  Notice  : 
title  of 56,414 

Q. 

Quantum  Meruit  : 

damages  under 90 

Quarter  Days: 

what  are  the 43 

Quia  Emptores: 

statute  of  186,223 

E. 

Bail  WAY  Company: 

liability  of,  as  carriers   12,  13 

no   action    against    for    damage 

caused  by  vibration  or  smoke        55 
when  may  obtain  possession  of 

land  295 

compensation  by 295 

BaTIFICATION  : 

by  infant  6 

two  kinds 6 

Beal  Property  : 

what  is 178 

descentof  178,  180 

bought  for  partnership  purposes 

179.  334 
when  considered  as  personal  179,  180 

Recaption 
of  horse 55 
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BrjrTc&ABac: 

4iff«reiioe 

ia  ]j«B  of  titiwa 

Bnrr  0kck: 
wh*tiiift  . 
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212 
217 

211 


BcPAfBg  : 

liftbililyoflaiidloidi 
to  

BKPLCTIir  : 

■<otioo  of  jg« 

nature  ot 

bjr  whom  granted    ........ 

remoyal  of, into  ffigh  Coort ...... 

BXPLT  I 

form  of 

RiPRlBBNTATION  : 

M  to  obaMoter,  &o 
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163 

163 
164 

85 
83 
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Bbfrbsentatiyx  Cafacitt  : 

how  qneetioned  page    87 

BlQUIBITIOKS  ON  TlTLI  : 

examplesof  299 

BBSmUB  : 

beqneet  of,  to  relations 372 

undiapofiod  of   397,  474 

Bestraint  AGAINST  Anticipation  : 
effect  of    236,  522,  523 

Bevsbsion  : 

estate  in    200,  204 

difference  between  and  remainder 

200,  202 
conyeyanoe  of,  by  lease  and  re- 
lease    205 

Beybbsionary  Intebbst  : 

sale  of  wife's,  by  hnsband  ...233,  237 
disposal  of,  by  married  woman...  237 

sale  or  mortgage  of     804 

pnrohases  of 305,  423 

Beyival  : 

of  will 359 

BeYOGATION  : 

of  will   360,  361 

Bioht  of  Wat  : 
oYidenoe  to  support  pleas  of  106 

BlPABLlN  OWNBBS : 

rights  of   216,  217 

BuiiB  : 

senrioe  of 62,    63 

S. 
SaLB: 

of  goods  by  innkeeper   15 

in  market  orert  56 

of  building  land  in  lots  313 

nnder  order  of  court  572-575 

Salb  bt  Auction  : 

conditions  of 288,  291 

preparation  for 290,  291 

agreement  on  291 

how  Statute  of  Frauds  complied 

withat  J 292 

retraction  of  bidding 292 

employing  bidder 292 

Satistaction  : 

whatis 496 

instanoesof 496 

admission  of  extrinsic  CYidenoe  in 
oases  of 497 

School: 

gift  of  land  to  buld 295,  376 

SciBB  Facias  : 
writof 136 


SSAinSN  : 

wills  of page  359 

Seabches : 
for  incumbrances 309,  310 

Seabhobe  : 
right  to    217 

Securities  : 

marshalling  of 467,  479,  493 

sureties  entitled  to,    on  paying 
the  debt    490 

Secubitt  fob  Costs  : 

when  will  be  ordered  126,  128 

application  for 126,  128 

to  whom  bond  giyen   566 

Seduction  : 
action  for ,..,     68 

Seised  as  in  Feb  : 

meaning  of   


181 


Sepabate  Estate  : 

nature  and  incidents  of 233 

and  see  "  Husband  and  Wife  " 
and  "  Married  Women." 

SePABATION  : 

Stipulation  in,  as  to  custody  of . 
(diildren    518 


SeQUESTBATION  : 

what  is  a 


139 


Seryant  (see  "  Master  and  Seryant "). 

Seryice  : 

of  writ  of  summons 75,  76, 77,  79, 

80,    81 

Sebyient  Tenement  i 

meaning  of  213 

Set  Off  : 

meaning  of  69 

how  far  allowed 69,  70,    85 

Settled  Estates  : 
leases  of   253 

SetTLSXENTS  : 

registration  of,  as  bills  of  sale  ...  153 

stamp  dutyon  323,  824 

by  whom,  and  at  whose  expense 

prepared  325 

Yoluntaxy  338-341,  422 

when  may  be  set  aside 838,  339 

repudiation  of 849 

uses  in  strict  settlement 340 

to  what  extent  property  may  be 

settled  840 

statutory  powers  of  trustees  of...  342 

outlines  of 348-848 

pin  money 346 

ftobendum    with    limitationB    to 

females 848 

powers  usually  giYen  to  tmstees  848 
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Skttlembnts — continued. 

purchase  by  trasteeB  page  348 

mortgagre  by  tamsteeB 348 

by  infants 349,350,  514 

power  of  Divorce  Court  over 351 

appointment  of  new  trustees 352 

how    property    vested     in    new 

trustees    352 

rectification  of 419 

Sheep  : 

liability  of  carriers  for  13 

Shellt*8  Cabs  : 

rulein    202,  203 

Sheriff  : 

interpleader  by    60 

Ships: 

contracts  by  masters  of 21 

transfer  of    28 

totalloss 28 

number  of  shares    28 

rights  of  mortgagees 273 

Simony  : 

law  of   221 

Six  Cabpentebs  Case  : 

decision  in    48 

SliANDBB  : 

difference  between,  and  libel 48 

what  words  actionable    49 

what  is  necessary  to  prove    49 

action  for 71 

costs  in  action  for  132 

Slip  Obdeb:          548 

soldiebs  : 

wills  of 359 

SOLICITOBS  : 

evidence  to  support  bills  of  106 

costs  of  uncertificated    133 

when  liable  to  attachment 171 

undertaking  to  appear 172 

entitled  to  money  out  of  pocket  172 

negligence  of    172 

change  of 172 

enforcing  special  agreement 172 

lienof 172,173,  534 

taxation  of  bills  of 173,  534 

delivery  of  signed  bills 173 

oommanications  between  solicitor 

and  client 174 

transactions  between  solicitor  and 

cHent 425,  533 

specific  performance  of  agreement 

to  sell  business  of 454 

charges  of ,  as  trustees    534 

charge  for  costs  535 

interest  on  disbursements 535 

authority  to  prosecute  or  defend  535 

compelling  discovery  from 535 

effect  of  notice  to  535 


SoVBBEiaN : 
action  by page  540 

Special  Case  : 

what  is  a 95 

preparation  of 96 

when  matters  may  be  commenced 
by 561 

Special  Jubt: 
costs  of 130 

Special  Occupancy: 
what  is 197 

Specialty  Debts: 
priority  of 3,    30 

Specific  Deliyeby: 
of  chattels 459 

Specific  Pebfobmancb  : 

damages  in  action  for 43 

of    parol    contract    within     the 

Statute  of  Frauds  ...287,  449,  450 
difference  between  law  and  equity 

as  to 449 

requisites  to  obtain 449 

defences  in  action  for,  by  vendor 

against  purchaser    450 

consideration    450 

part  performance 450 

of  agreement  with  penalty 451 

of  sale  under  decree  451 

of  agreement  to  refer 451 

of  an  award 451 

of  agreement  to  enter  into  part- 
nership    452 

of  articles  of  apprenticeship 452 

of  agreement  to  sell  goodwill    ...  452 

of  sale  of  medical  practice 452 

of  agreement  to  buy  at  a  price  to 

be  fixed  by  arbitration    452 

where  consideration  is  an  annuity  452 

where  title  doubtful   453 

action  for,  should  be  brought  in 

Chancery  Division 453 

voluntary  contract 453 

where  legal  estate  outstanding ...  454 

of  contract  to  sell  leaseholds 454 

of  contract  to  sell  solicitor's  busi- 
ness    454 

outline  of  action  for  455 

where  only  question  title  to  land  455 
up  to  what  time  good  title  may 

be  shown  455 

where  good  title  cannot  be  made  455 

compensation  456 

tender  for  stock  457 

of  covenant  to  invest  and  settle  457 

caveat  emptor  458 

jurisdiction  of  County  Court    ...  590 

Spobtino  : 
right  of,  what  class  of  property  210 
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STAKP  DuTT: 

on  deeds page  323,  324 

where  doubtful    324 

omission  to  state  facts     324 

stamping  after  execution    325 

Statement  ot  Claim: 

time  for  delivery  of  ...^ 84 

form  of    85 

contents  of  86 

when  filed  and  when  delivered  ...     86 


Statement     of     Dsvence     (see 
"  Pleadings  "). 

Statute  : 
effect  of  repeal  of  repealing  Act      2 

Statute  Law: 
meaning  of  1 

Statute  of  Frauds: 

contracts  within  sect.  4 9 

contracts  within  sect.  17  18,     19 

appointment  of  agent  under  21 

dees  not  apply  to  sale  by  order  of 
court     574 

Statute  of  Limitations: 

where  one  of  several  contractors 

abroad  30 

part  payment  by  one  of  several 

contractors  30 

where  promissory  note  payable  on 

demand     « 40 

effect  of ,  on  legacy 428 

trustee  cannot  plead,  aa  against 

cestui  que  trust    439 

does  not  apply  to  express  trust...  477 
and  see  **  Limitation  of  Actions." 

Statutes  : 

(for  lists  of,  see  end  of  each  divi- 
sion). 

Statutes  of  Distribution  : 

examples  in  illustration  of  ...382,  384 

Stock: 
charging  order  upon   141 

Stop  Order  : 

what  is  a  435 

effect  of 584,  585 

how  obtained    585 

difference  between,  and  charging 
order     585 

SroppAaE  IN  Transitu: 

meaning  of  26 

how  exercised  26 

instance  of     27 

SUBPCBNA : 
how  many  witnesses  may  be  in< 

eluded  in  114 

ad  test 114 


SuBPCBNA — continued. 

duces  tecum page  114 

service  of  550,  551,  587 

Succession  Dutt: 

Act  when  passed 320 

what  is  a  succession    320 

how  assessed   320,  321 

is  a  Crown  debt  321 

transmitted  succession  321 

accelerated  succession    321 

exemption  from    821,  322 

examples  of  321,  323 

death  of  successor  before  full  pay- 
ment   322 

on  timber  and  advowsons  322 

when  payable  477 

Sui  Juris  : 

meaningof  511 

Summons  : 

procedure  on,  at  chambers,  63, 

540,  541 

judges  98 

under  Vendor  and  Purchaser  Act  297 

how  evidence  taken  on   549 

(and  see  "  Administration.") 

SUNDAt : 

contracts  made  on  11 

Superior  Courts: 

names  and  jurisdiction  of 56,     57 

Supreme  Court  : 

divisions  of 56 

Sureties  : 

objection  to  sufficiency  of 145 

contribution  between 490 

entitled    to    securities,   &o.,    on 

paying  debt 489 

discluEbrge  of 490 

Surrender : 
of  lease 255 

Survivor  : 

meaning  of ,  in  will 440 

T. 
Tacking  : 

meaningof   263 

instances  of   264,  272 

TalTARUM*S  CASE: 

decision  in    187 

Tenancy  at  Will  : 

what  is  a  199 

the  law  leans  against) 244 

Tenancy  at  Sufferance: 

whatisa 199 

Tenancy  by  Entireties  : 

difference     between,    and    joint 
tenancy 207 


632 


INDEX. 


TSNANCT   BT  THX  CUBTXBT  : 

what  is page  241 

requisites  to  establish 241 

in  gavelkind  lands 242 

snpports  lease 253 

TXNANCT  IN  COMICON: 

what  is  a 205 

how  created 206 

illustration  of  206,  207 

how  differs  from  joint  tenancy  ...  206 

oonveyance  by  tenants  in  common  208 

how  severed :*. 208 

Tenant  at  Will: 
when  entitled  to  emblements 222 

Tenant  at  Suffsoancb: 

remedies  against 256 

Tenant  fob  Life  : 

powers  of  sale  and  exchange 198 

right  of  executors  of,  in  lien  of 

emblements 222 

lease  by   198,244,253 

discharge  of  incumbrances  by  ...  489 
sale  of  timber 507 

Tenant  in  Tail  (see  "Estate  Tail "). 

Tenants  in  ComiON : 

can  deyise  their  shares 356 

(and  8ee  "  Tenancy  in  Common.") 

Tender : 

after  bill  of  exchange  due 41 

requisites  to  validity  of 99 

in  what  actions  99 

effect  of ,  on  action 99 

Tenure : 

fundamental  maxims  as  to 181 

different  kinds  of  181 

ordinary   171 

borough  Snglish 182 

gavelkind..... 182 

leasehold  182 

ancient  demesne 182 

Terms: 

enlargement  into  fee  simple 255 

attendant 399,  400 

satisfied    400 

assignment  of 400 

merger  of 400,  401 

suspension  of  401 

extinguishment  of  401 

surrender  of 401 

proviso  for  cesser  of  401 

TnCBSR: 

on  copyhold  lands  228 

right  of  mortgagee  to  cut  down. . .  270 

TncE: 

to  plead  91,  92 

enlargement  of ,  by  consent  91 

how  computed 101,  591 


Time — continued, 

for  appeal page  134 

when  essence  of  contract 457 

Tithe  Bentchabob  : 

distress  for  162 

Tithes : 

great  and  small 217 

rentoharge  in  lieu  of  218 

title  to 218 

Title: 

when  must  be  pleaded  87 

toadvowson 221 

to  copyholds ,  how  perfected :  227 

forty  years  substituted  for  sixty 

297,  298 

to  freehold  on  sale  of  lease 296 

to  leaseholds    300 

defects  in 302,303,  306 

best  root  of 311 

Title  Deeds  : 

retention  of ,  by  vendor 297,  309 

concealment,  Ac,  of  308 

production  of,  for  examinataoB  ...  308 
acknowledgement  for  productioii 

308,  309,  313 

tenant  for  life  entitled  to 309 

who  entitled  to   309,313 

what  deeds  must  be  delivered  to 

purchaser 309 

Tort  : 

liability  of  infant  for 48 

actions  founded  on 69 

Total  Lobs  : 

in  case  of  abandonment  of  vessel  28 

Trade: 

contracts  in  restraint  of  11,  426,  50S 

representations  as  to 31 

Trade  Marks: 

injunction  to  prevent  use  of 506 

property  in  506 

Trespass  : 

costs  in  action  of 127 

Trespasser  : 

ah  initio 48 

damages  against 55 

Trial: 

mode  of 96 

notice  of 556,  557 

Trover: 
action  of 67,  69,  78, 105 

Trttbtee  Acts: 

petition  under • 418 
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TbVSTBES  : 

presentation  to  living  by  . . .  page  221 

statutory  powers  of  342,  394 

protecting  olanses  in  special  cases  343 
purchase  by... 348,  392,  398,  441,  446 

appointment  of  new  352 

devises  to 365 

powers  which  should  be  given  to.   392 

liability  as  to  securities 393 

proviso  of  indemnity  393 

receipts  of    393 

can  make  title  without  executors  394 
application  of    purchase  money 

394,  437 
adminutration  d4  honie  non  to  ...  394 
cannot    usually  give    power    of 

attorney    395 

covenant  by 395 

disclaimer 398,  437 

constructive     435 

renewal  of  leases  by   436 

refusal  to  act   436 

acceptance  of  trust 437 

"  equity  never  wants  a  trustee  "437 
cannot  delegate    x>ower  to  give 

receipts 437 

course  where   responsibility   of, 

doubted 438 

order  for  payment  into  court 438 

must  not  sever  defence  438 

liability  of    439,440,444,445 

investments  by    439,443,444 

allowances  to   439 

cannot  plead  Statute  of  Limita- 
tions   439 

payment    by,    under    power    of 

attorney    440 

ne9xeatregno  441 

appointment  of , 441,  442 

where  infants  442 

where  cannot  be  found  442 

where  lunatic  442 

where  beneficially  interested 443 

when  cestui  que  tmei  may  follow 

property    447 

payment  into  court 447,  448 

obtaining  payment  out   448 

transferring  stock  into  court 448 

application  for  opinion  of  court  or 

judge 448 

no  release  required  on  payment 

by  order  of  court 448 

mortgage  to 480 

Tbust  Estates: 

when  will    pass   under    general 
devise    365 

Trusts  : 

difference  between  uses  and  278 

effect  of  notice  of  trust  305 

what  will  create  a  trust  by  will. . .  375 


Trusts — continued. 

executory   page  413,  430 

definition  of  a  trust 429 

different  kinds  of 430 

express 430 

implied 430,  432 

oonstructive 430,  435 

by  implication 431 

executed   430 

enforced  in  equity   431 

resulting    432,  435 

U. 

Underwriters  : 

action  against 101 

Undisputed  Account: 
action  on  77 

Unsound  Mind: 
course  where  non-appearing  defen- 
dant is  of 521 

Use  and  Occupation: 
action  for 45 

Uses  : 
difference  between,  and  trusts  . . .  278 

statute  of 278,279,  431 

shifting  use 279 

executory  use  279 

difference  between  executory  de- 
vise and  shifting  use  279 

examples  of   280,  284 

in  strict  settiement 340 

V. 

Vacant  Possession  : 

what  constitutes 155 

Vendor  and  Purchaser  : 

&on^y£(Z6  purchaser    56,  414 

which  entitled  to  crops  287 

who  can  convey  and  purchase  ...  293 

conveyance  to  alien 294 

conveyance  by  corporation 294 

practice  on  sales  of  land 

296,  298,  299,  300,  309 

Act,  1874 297 

right  to  title  for  forty  years.,. 297,  298 

abstract  of  title    298,311 

title  to  advowBon 298 

contract  for  sale 299 

requisitions  on  title 299,  301 

proof  of  heirship 299 

insurance 300 

defective  title  301,  302,^306 

title  of  lord  of  manor 301 

purchase  by  agent  302 

specific  performance  303 
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YXMDOB     AND     PuACHABER — Con- 
tinued. 

expenses    page  303 

applioation  of  purchase  money  303,  318 
porchaae  of  rerersionary  interest 

304,  305 
bankmptcy  of  vendor  or  porohaser 

304,  305 

notice  of  tmst 305 

oTerlooking  incambrance  con- 
tained in  instrument  produced  305 

ooTenants 306,  308 

concealment  of  deeds,  &c 308 

production  of  deeds  for  examina- 
tion      308 

attested  copies     308 

covenant  to  produce  ...  308,  309,  313 
what  deeds  must  be  deliyered  to 

purchaser 309,  313 

searches  309,  319 

Crown  debt  309,  310 

presumption  as  to  existence  or 
execution  of  material  instru- 
ments      312 

presumption  of  fact  between 312 

conyeyance  of  lunatic's  estate  ...  314 

death  of,  before  completion   314 

contract  by  infant  to  purchase  ...  314 

proper  parties  to  convey 815 

inadequacy  of  consideration 316 

execution  of  conveyance  by  at- 
torney    316 

latent  defects  316 

purchaser  must  ascertain  terms  of 

tenancy 317 

effect  of  notice  of  lease 317 

parties  to  assign  lease  specifically 

bequeathed  318 

assignment  of  leaseholds  by  exe- 
cutor       319 

succession  duty  320,  323 

stamp  duty 323,  325 

ordinary  charges  for  purchase  of 

freehold  estate 325,  326 

death  of  vendor  before  payment. . .  415 
loss  to  estate  after  contract  and 

before  completion    416 

fraud  in  purchaser 420 

concealment  by  vendor  421 

lien  for  unpaid  purchase  money 

435,  436 
Vehub: 

meaningof   84 

applications  to  change    84 

Vebdict  : 

difference  between,  and  judgment  119 

ViCAB: 

difference  between,  and  rector  ...  219 

ViCARAOBS : 

origin  of    219 

difference  between,  and  rectories    219 


ViBW: 
by  jury P^^  H^ 

VrvuM  Vadium: 

meaningof  257 

YoLUirrABT  Dbxdb: 

position  of,  in  case  of  adminiBtr»- 

tion    468 

settlements 338,  340 

YOUCHXX : 

in  common  recovery 189 

W. 

cannot  be  attached 141 

Wabd  of  CJoubt: 

how  infant  made 513 

what  constitutes  a 513 

marriage  of  female 514 

settlement  of  property  of 514 

Wabbamt  or  Attobnxt: 

difference  between,  and  cognovit    150 

what  necessary  to  validity  of 150 

attestation  of  150 

by  infant  and  another 150 

leave  to  enter  judgment  on   1 51 

no   judgment  against   surviving 
obligor 151 

Wabbantt : 

infant  not  liable  on 6 

when  must  be  written 18 

meaningof   19 

rule  as  to  quality    20 

cavMt  emptor  20 

aftersale 20 

effect  of  sale  of  goods  with  20 

measure  of  dama^ges  21 

in  case  of  misrepresentation 50 

action  on  93 

Waste: 
by  tenant  in  tail  after  possibility 

of  issue  extinct  188 

by  tenant  for  life 197 

by  lessee  249 

what  is 506 

equitable  507 

cases  in  which  court  will  interfere 

507,  508 
action  by  remainderman  in  respect 

of  507 

WatBB: 

conveyance  of 179 

right  to 214 

WaTBBOOXTBSE  : 

what  is  a 181 

Will: 

proves  itself  after  thirty  years  ...   Ill 
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WHiL — eontinvsd, 

how  proved,  in  action  to  reooyer 

land   page  157 

diif erenoe  of  oonstmction  between, 

and  deed  293 

refi^atration 335 

whatisawill   354 

WiUs  Act,  date  of 355,357 

at  what  age  a  person  can  make. . .  355 

who  may  make 355 

of  married  woman    356,  524 

effect  of  Wills  Act  on  roles  of  law  357 

ezeontion  of 357 

who  onght  not  to  attest 358 

legacy  to  child  of  witness  358 

how  many  witnesses  necessary  ...  858 
exercise  of  power  of  appointment 

by 358 

attestations  358,  359 

attestation  to  codicil  359 

alterations    359 

when  valid  if  unattested ,.  359 

revocation 360,  361 

revival  ^ 360 

speaks  from  death  361 

meaning  of  "diewithont  issne"  364 
fee  will  pass  withoat  words  of 

limitation 366 

outlines  of  wills  369,878,  379 

statutory  powers  incident  to 370 

of  property  in  British  Colonies  . . .  378 
of  British  subjects  made  out  of 

the  United  Kingdom  378 

Wills  Act,  chief  provisions  of  ...  380 

two  inconsistent  clauses  in 413 

frauds  in  wills 420 

construction  of  wills 429 

whereof  doubtful  construction...  448 

Withdrawal  : 

of  claim 95 

Withdrawing  a  Jusob: 

meaning  of   118 

WlTNEBBES  : 

criminals  104 

interested  persons  104 

husbands  and  wives 104 

parties  104 


Witnesses — continued. 

impeaching  credit  of  page  104 

difference  between  admissibilily 

and  credibility  of 105 

declaration  in  lieu  of  oath  ...105,  107 

as  to  handwriting 107,  111 

attesting   HI,  112 

about  to  go  abroad 112 

dangerously  ill 113 

abroad    113,  114 

remedy  in  case  of  non-attendance  113 
how  many  may  be  included  in  a 

subpoena  114 

process  to  compel  attendance  of 

114,  550 

in  custody 114 

expenses  of  114 

refusal  to  make  affidavit    114 

to  wills  357,  359 

to  deeds,  have  no  notice  of  con- 
tents   426 

how  evidence  of,  taken  549 

out  of  jurisdiction  550 

parties  maybe.... 550 

enforcing  attendance  of 550 

examining  (?€  2>eiie  e«w    551 


Writ  of  Inquiry: 
what  is  a   


121 


Writ  of  Suuhonb: 

how  indorsed  74,  75 

description  of  defendant 75 

may  contain  names  of  all  defen- 
dants   75 

service    75,  76,  79,  80,  81,  544 

statement  of  nature  of  claim    ...  75 

date  and  teste 76 

how  long  in  force    76 

renewal    76,  78 

concurrent  writs 76,78,  80 

substituted  service 77 

indorsement  of  service   77 

special  indorsement ,  77 

taxation  of  costs  indorsed 78 

action  ogainet  person  abroad 79 


Writs  : 

names  and  descriptions  of 
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Esq.,  Metropolitan  Police  Magistrate.  Fifth  Edition.  By  James  A. 
Foot,  M.A.,  of  the  Middle  Temple,  Barrister>at-Law.  [1882. 
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Dodd'8  Settled  Land  Act. 

D ODD'S  THE  SETTLED  LAND  ACT  1882,  with  Ex- 
planation,  NoteB,  and  Precedente.  Also  with  the  Rnles  and  Forms 
for  ProceediDgB  in  Court,  and  an  Appendix  containing  the  Settled  Eotatee 
Act,  1877,  the  Conveyancing  and  Married  Women's  Property  Acts,  1882,  and 
the  Rnles  and  Forms  under  the  Conyeyancing  Acta.  By  J.  THEODORE 
DODD.  M.A^  Barriater-at-Law.     Price  7s.  6d [1883. 

DODDS  AGBIOULTUEAL  HOLDINGS  (ENGLAND)  ACT, 
1883,  with  Explanation,  Notes,  Forms,  and  Precedents,  including 
Precedents  of  Agreements  for  **  Specific "  and  "  Fair  and  Reasonable  " 
Compeneation,  and  the  '*  Farmer's  Agreement,**  and  an  Appendix  con- 
taining the  Act  of  1875  (where  it  difiFers  from  the  new  Act).  By  J. 
THEODORE  DODD,  M.A.,  Barrister-at-Law.    Price  5a. [1888. 

New  General  Rules  upon  Municipal  Election  Petitions. 

THE  MUNICIPAL  CORPORATIONS  ACT,  1882,  with 
Introduction,  Notes,  the  New  General  Rales  upon  Mtmicipal  Election 
Petitions,  a  Copious  Index,  &c.  By  Thomas  W.  Sadhdbrs,  Esq^  Metro- 
politan Police  Maffistrate,  and  William  B.  Saumdbrs,  Esq.,  Barrister-at- 
Law.     Price  Is.  M, [^882-83. 

Hallilay'8  Examination  Questions. 

A  DIGEST  of  the  EXAMINATION  QUESTIONS  in 
Common  Law,  Conyeyancing,  and  Equity,  from  the  commencement 
of  the  Examinations  in  1836  to  Trinity  Term,  1883,  with  ANSWERS ;  also 
the  mode  of  proceeding,  and  directions  to  he  attended  to  at  the  Exami- 
nation. By  RiCHABO  Hallilat,  E^sq.,  Author  of  "  The  Articled  Clerk^s  Hand- 
hook."  Thirteenth  Edition,  by  Ht.  Wakeham  Pubkib,  Esq.,  Solicitor. 
6i0  pp.,  price  18<. [i^^- 

Hallilay's  Handbook  for  Articled  Clerks. 

HALLILAY'S  AETICLED  CLEEK8'  HANDBOOK,  con- 
tainiog  a  Course  of  Study  for  the  Preliminary,  Intermediate,  Final, 
and  Honours  Examination  of  Articled  Clerks,  and  the  Books  and  Statutes 
to  be  Studied  for  each  Elxamination  ;  also  the  Law  relating  thereto,  and  all 
necessary  Forms ;  being  a  complete  Guide  to  the  Candidate*s  successful 
Examination  and  his  Admission  on  the  Roll  of  Solicitors,  to  which  are 
added  Papers  of  Questions  asked  at  each  of  the  seyeral  Examinations, 
and  a  Glossary  of  Technical  Law  Phrasee.  By  Ric^rd  Hallilat,  Esq., 
Barrister-at-Law,  Author  of  "A  Digest  of  Examination  Questions  and 
Answers."    Fifth  Edition.     Price  45.  cloth. [1881. 

Ford's  Handbook  on  Oaths, 

For  i\9  Ute  of  C<ymmianofMrB,  8olicUor$.  and  Justices  of  the  Peace  iit  England,  FoImm 

and  Ireland. 

COMMISSIONERS  TO  ADMINISTEE  OATHS  in  the 
SUPREME  COURTS  OF  JUDICATURE  in  England  and  in 
Ireland. — A  Handbook  showing  the  powers  of  all  Commissioners  for  Oaths 
and  Affidavits,  as  affected  by  Uie  Judicature  and  other  Acts,  together  with 
necessary  Forms  for  use  by  Solicitors  applying  to  be  appointed  English 
Commissioners ;  also  the  New  Regulations,  and  special  Forms  of  Oaths  and 
Jurats,  and  practical  and  general  information  as  to  the  designation,  special 
PowerR,  and  Jurisdiction  of  Commissioners ;  and  all  other  persons  authorised 
to  Administer  Oaths,  and  as  to  Perpetual  Commissioners,  &c.  By  Chablu 
Ford,  Esq.,  F.R.S.L.,  Solicitor  of  the  Supreme  Court.  Thdu)  EnznOH. 
Price  8s.  ed.,  by  post  8i.  9(L  [1879. 
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IMPORTANT  TO  COUNTY  COURT  PRACTITIONERS. 

AN  AEEANGEMENT  of  the  COUNTY  OOUET  RULES, 
1880  and  1888,  amending  the  early  procedure,  and  regulating  the 
new  procedure  under  The  Employers'  Liability  Act,  1880;  The  Inferior 
Courts  Judgments  Extension  Act,  1882;  The  County  Courts  (Costs  and 
Salaries)  Act,  1882;  and  the  Married  Women's  Property  Act,  1882. 
Designed  to  exhibit  at  one  opening  the  authorised  Rules  and  Forms  under 
any  particular  heading.  [In  the  Press. 

Supplemental  to  the  Author's  Arrangement  of  the  Rules  of  1875,  1876, 
and  1877,  and  with  Indices  showing  the  pages  in  the  received  leading 
Treatises  on  County  Court  Practice,  which  now  require  addenda  or 
corrigenda.  

The  aboTe  may  be  had  either  separate  or  with 

RILEY'S    ARRANGEMENT    of    the    COUNTY    COURT 
RULES  of  1875,  1876,  and  1877,  in  the  order  of  RiUe,  Amendment, 
and  Appropriate  Form. 

The  Arrangement,  9s. ;  the  Supplement,    t. 

Pateraon's  Practical  Statutes. 

THE  PRACTICAL  STATUTES  of  the  SESSION  1883 
(46  &  47  Vict.),  with  Introductions,  Notes,  Tables  of  Statutes  re- 
pealed and  Subjects  altered,  Lists  of  Local  and  Personal  and  Private 
Acts,  and  a  Copious  Index.  By  W.  Patbbson,  Esq.,  Biirrister-at-Law. 
Twenty-seventh  issue  of  the  Series.  Price  125.  6<L  cloth ;  145.  Gd.  half- 
oaU;  158,  6d.  (tail.  [1883. 

0ONTBMT8: 


Table  of  Enactments  Repealed. 
Table  of  Principal  Sabjects  Altered. 


SbSSION  1888—46  A  47  VlOTORlA. 

ExploaiTO  Substances  Act. 

Army  (Annnal)  Act. 

Oiurtoms  and  Inland  Bevenae  Act. 

Poor  Law  Conferences  Act 

Land  Clauses  (Umpire)  Act. 

Mnnioipal  Corporations  Act. 

Annual  Tnmplke  Acts  Continnance  Act. 

Sea  Fisheries  Act 

Companies  Act. 

Supreme  Court  of  Judicature  (Funds,  Ac.) 
Act. 

Companies  (C'Olonlal  Begisteni)  Act. 

Payment  of  Wages  in  Public-houses  Pro- 
hibition Act. 

Cheap  Trains  Act. 

Diseases  PreTention  (Metropolis)  Act. 

Public  Health  Act,  1876  (Support  of 
Sewers),  Amendment  Act. 

Trial  of  Lunatics  Act 


Statute  Law  Bevlsion  Act 

Expiring  Laws  Cootinuance  Act 

Uerchant  Shipping  (Pishing  Boats)  Act 

Borough  Constables  Act 

Counterfeit  Medal  Act. 

Corrupt  Practices  (Suspension  of  Elec- 
tions) Act. 

Provident  Nominations  and  Small  Intes- 
tacies Act 

Statute  Law  Bevlsion  and  Civil  I  r  Ksedure 
Act 

Corrupt  and  Illegal  Practices  Prevention 
Act 

Bankruptcy  Act. 

Factory  and  Workshop  Act 

Berenuo  Act 

Patents,  Designs,  and  Trade  Uarkn  Act. 

Post  Office  (Money  Ordei  s)  Act  1883. 

Epidemic  and  other  Diseases  Prevention 
Act 

Agricultural  Holdings  (England)  Act. 

List  of  Local  and  Personal  Acts. 
List  of  Private  Acts. 


N.B.  The  Vols,  from  1858  to  1882  also  may  be  had.     For  price  apply  to 
the  publisher. 

HE  SUMMAEY  JURISDICTION  ACT,  1879,  with  Analysis 
and  Practical  Notes ;  The  Summary  Jurisdiction  Act,  1848  ( Jervis's 
Act)  incorporated  therewith,  to  which  are  added  The  Criminal  Justices 
Acts,  The  Summary  Proceedings  before  Justices  Act,  The  Larceny  and 
Emhezzlement  Act,  The  Penal  Servitude  Act,  The  Prosecution  of  OfTences  ^ 
Act,  1879,  The  Prisons  Act,  1879,  with  the  New  Rules  and  Forms.     By  * 
the  late  Mr.  Sbbjbant  Cox.     Price  7s.  6d, 
The  NEW  RULES  can  bo  had  separately,  price  6cf.  [1879. 
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CEOOKFOED'S  OLEEIOAL  DIEEOTOEY  for  1884.    Being 
a  Statistical  Book  of  Referenee  for  facta  relating  to  the  Cleigy  in 
England,  Wales,  Scotland,  Ireland,  and  the  Ck>lo&ies.    It  contains: 

1.  List  of  the  Abohbibhops  and  Bishops  of  Ehglahd  sad  Walis,  Sootlaxd, 
Irblahd,  and  the  Goloniss,  from  the  origin  of  their  Diooese  to  the  present 
time. 

3.  Fnll  details  of  all  CATHxnaAL,  Diooa&or,  OAPiruLAR,  and  Oollmiatb  Esta- 

BLIBHVBNTB. 

8.  A  complete  Alphabbttcal  Dibbctobt  of  an  Abohbibhops,  Bishops,  and  Clbbat 
of  the  Church  of  Enolamd  at  home  and  abroad,  with  the  Datbs  of  Appojnt- 
MSNT,  Valub  of  LiviNO,  POPULATION  of  PARISH  or  DISTRICT,  partfcalars  of 
Scholarships,  Fbllowshipb,  Uniybrsitt  Honours,  Prbyious  Appoiht- 

MBNTS,  and  LlTBRART  WORK. 

4.  An  Index  to  all  Beneflces  and  Oarao'es  in  England,  Wales,  Eeotlsad,  andChaplahw 

abroad. 

5.  A  ooloared  map  of  England  and  Wales  dirided  into  Dioceses. 
CROCEFORD'S  CLERICAL  DIRECTORY  is  more  than  a  Direetoiy ; 

it  contains  concise  Biogpraphical  details  of  all  the  ministers  and  dignitaries 
of  the  Chnrch  of  England,  Wales,  Scotland,  Ireland,  and  the  Colonies,  and 
is  a  raluable  book  for  general  reference.  Sixteenth  Issue  (pnbUshed 
annually ),  price  15s. 

Oox  and  Qrady's  Law  of  Begiatration  and  Elections. 

THE  NEW  LAW  and  PEAOTIOE  of  REGISTEATION 
and  ELECTIONS,  PARLIA*MENTARY  and  ^MUNICIPAL.  By 
Standibh  Grove  Oradt,  Esq.,  Barrister-«t-Law,  Recorder  of  QiaYesend. 
Thirtkbnth  EDinoN.    Price  28«.  cloth. 

The  work  comprises :  The  Representation  of  the  People  Act,  1867;  The 
Registration  Act,  1868;  The  Corrapt  Practices  Act,  1868;  The  Ballot 
Act,  1872;  The  Parliamentary  and  Municipal  Registration  Act,  1878; 
incorporating  the  Reform  Act  and  the  subsequent  Statutes ;  the  deci- 
sions of  the  Court  of  Common  Pleas  upon  Appeals  of  the  Present  Time, 
with  instructions  for  the  management  of  Elections  in  Counties,  Cities,  and 
Boroughs,  for  the  management  of  Registration,  and  for  Returning  Officers, 
and  the  Law  of  Election  Petitions,  with  all  the  decisions.  [1880. 

T~HE  STUDENT'S  GUIDE  to  the  PEAOTIOE  of  the 
SUPREME  COURT  of  JUDICATURE;  embracing  the  new  Rules 
of  Procedure  in  the  form  of  Question  and  Answer.  By  JOHN  F. 
HATNES,  LL.D.,  author  of  ''  The  Student*B  Statutes/'  *•  The  Student's 
Leading  Cases,"  &c.     Cloth,  price  IQg.  6rf. [1883. 

Now  ready,  by  the  same  Author, 

THE  STUDENT'S  GUIDE  to  the  LAW  of  BANKEUPTOY. 
Based  upon  the  Bankruptcy  Act  1883,  and  in  the  fonn  of  Question 
and  Answer.    Limp  cloth,  2s,  6d!. [1883. 

THE  STUDENT'S  GUIDE  to  the  LAW  and  PEAOTIOE  of 
PROBATE  and  DIVORCE,  especially  designed  for  the  use  of 
Candidates  for  the  Final  and  Honours  Eauuninations  of  the  Incorporated 
Law  Society.  Second  EornoN.  By  John  F.  Hatnbs,  LL.D.,  F.S.Sc., 
author  of  •*  The  Student's  Statutes."    Price  6s.  [1882. 

THE  STUDENT'S  GUIDE  to  the  JUEISDIOTION  and 
PRACTICE  of  the  ADMIRALTY  SUB-DIVISION  of  the  HIGH 
COURT  of  JUSTICE,  especially  prepared  for  the  use  of  Candidates  for 
the  Final  and  Honours  Ezan.inations  of  the  Incorporated  Law  Society  By 
JOHN  F.  HAYNES,  LL.D.,  Author  of  the  **  Student's  Statutes,''  the 
'<  Student's  Guide  to  the  Probate  and  DiTorce  Courts,"  and  the  *'  StudenVa 
Lesding  Cases,"  &o.    Demy  8vo.,  price  2s.  6</. ;  post  free,  2s.  Id,    [1880. 


COrS  AETS  of  BEADING,  WEITING,  and  SPEAKING. 
Letters  to  a  Law  Student    By  the  late  Mr.  Sebjb^nt  Cox.    Re-issae 
(Sixth  Thousand).    Price  Is,  Bd.  [1881. 


CONTENTS. 


Lbttbb. 

I.- 

II.- 

in.— 


INTBODUOTION. 

■Introductory. 

The  Object  Umb,  and  Advan- 
tages of  tne  Art  of  Speaking. 

The  Foundation  of  the  Art  of 
Speaking  and  Writdng. 

ABT  OF  WBITINO. 

IV.— First  Lessons   in  the    Art   of 

Writing. 
V.  -Beading  and  Thinking. 
VI.— Style. 
VII.  —Language. 

VIIL— Words— Sentence— Bhythm. 
IX.— The  Art  of  Writing. 

ABT  OF  BEADING. 

X.— The  Art  of  Beading. 
XL— What  to  avoid  -  Articulation. 
XIL — ^I^nunciation — ^Expression. 
Xni.— The  Art  of  the  Actor  and  the 

Beader. 
XIV.— The  Management  of  the  Voice- 
Tone. 
XV.— Emphasis. 

XVL— Pause,    Punctuation,    Manag»> 

ment  of  the  Breath,  Inflection. 

XVIL— Attitude— Influence  of  the  Mental 

over  the  Physical  Powers. 
XVm.— Ulustrationa 
XIX.— Illustrations  of  Tone,  Emphasis, 

and  Pause. 
XX.— Ulnstrations  (cootinued). 
XXL— Dlustrations  (continaed). 
XXIL— How  to  Beiwl  Poetry. 
XXin.— BeadiDg    of    Narrative,   Argth 
ment,  and  Sentiment. 


LSTTBR. 

XXrV— Special  Beadings— The  Bible. 
XXV.— Dramatic  Beamngs. 
XXVL— The  Beading  of   Wit   and 

Humour. 
XXVn.— The  Usee  of  Beadhig. 
XX  VIIL— Public  BeadJngs. 

ABT  OF  SPEAKING. 

XXIX.— The  Art  of  Speaking. 
XXX.— Foundations  of  the  Art  of 

Speaking. 
XXXI.— What  to  Say— Composition. 
XXXIL— How  to  Begin— Cautions. 
XXXIIL— Writing  a  Speech. 
XXXTV.— First  Lessons. 
XXXV.— Public  Speaking. 
XXXVI.— Delivery. 
XXXVIL— Action. 

XXXVIIL—The  Construction  of  a  Speech. 
XXXIX.— The  Oratory  of  the  Pulpit. 
XL.— The  Oratory  of  the  Senate. 
XLI.— The  Oratory  of  the  Bar. 
XML— The  Oratory  of  the  Bar  (con- 
tinued). 
XLIIL— The  Oratory  of  the  Bar  (con- 
cluded). 
XLIV.— The  Oratory  of  the  Platform. 
XLV.— The  Oratory  of  the  Platform 

(continued). 
XLVI.— The  Oratory  of  the  Platform 

(continued). 
XLVIL— The  Oratory  of  the  Platform 

(concluded). 
XLVIIL— Social  Oratory. 
XLIX.— Stuttering— Its  Causes  and 
Cure. 
L.— Penny  Beadings. 


Ooz'8  PrincipleB  of  Punislixnexit. 

rpHE   PRINCIPLES  of  PUNISHMENT,   as  applied  in  the 
J^     Administration  of  the  Criminal  Law  by  Judges  and  Magistrates. 
By  the  late  Mr.  Ssbjbant  Cox.    Price  7s.  6d  [1877. 


CONTENTS. 


eHAPTBB  I. — ^The  Purpose  of  Punishment. 

Chaptbb  II. — Crimes  and  Criminals. 

CHAPtBR  m.— The  Principle  of  Punish- 
ment. 

Chaptbb  IV.— Legal  Classification  of 
Oimes. 

Chaptbb  V. — ^The  Province  of  the  Judge. 

Chaptbb  VI.— (Tlassiflcation  of  Crimi- 
nals. 

OhaptbrVII— 1.  Crimes  of  Wantonness. 

Chaftbr  VIIL— 2.  Occasional  Crimes. 

Chaptbb  IX. —  8.  Crimes  Involving 
Breach  of  Trust. 

Chaptbb  X. — I.  Crimes  of  Fraud. 

Chapter  XI.— 5.  Crimes  of  Passion. 

Chaptbb  XIL— €.  Crimes  of  Violence. 

Chaptbb  XIIL— 7.  Crimes  of  Cruelty 
and  Brutality. 


the 


Chaptbb  XIV.— 8.  Prevalent  Crimes. 

Chaptbb  XV.— The  Character   of 
Criminal. 

Chaptbb  XVL— Circumstances  of  Aggra- 
vation. 

Chaptbb  XVn.— Mitigation  of  Punish- 
ment. 

Chaptbb  XVIII.— Abuses  of  the  Crimi- 
nal Law. 

Chaptbb  XIX.— Costs— Compensation— 
Bestittttion. 

Chaptbb  XX.— Juries  snd  Verdicts. 

Chaptkr  XXL— Summary  Convictions. 

Chaitbb  XXIL— Payment  of  Penalties 
and  Costs— Bewards— Bail. 

Chaptbb  XXIIL— General  Bemarks  on 
the  Administration  of  Criminal 
Justice. 


6  LAW  BOOKS,  Sc^  PUBUSBED  BY  HORACE  COX, 

Haynes's  Students'  Statutes,     Third  Bdition. 

THE  STUDENT'S  STATUTES,  being  the  Principal  Pro- 
yisions  of  some  of  the  more  general  Acts  of  Parliament,  with  Notes 
of  Important  Decisions  thereon,  especially  designed  for  the  use  of  Students 
of  English  Law.    By  John  F.  flAnnn,  LL.D.,  F.S.Sc.    Price  18t.  cloth. 

[1884. 
•      CONTENTS: 

Past  I. — Statutes  Kdatvng  to  the  Convnum  Law,  the  Lave  of  Property, 

and  MisceUa/neotu  Matters. 

Accamolation  of  Property— Appomonment—AsBigiiment  of  Fa^— Bank  Holidaya^ 
BillB  of  Ezohange—PromlBsory  Notes  and  Oheqnes— Bills  of  fading— Bills  of  Sale 
— Oarriers — Charitable  Uses—Chnrch  and  Cleivy—^yompanieB— Copyright—Death 
bv  Negligence— Debts  of  Deceased  Persons— Diatrlbution,  Statutes  of— Dower- 
Factors— Fraads,  Aa— Fraadolent  Conveyances— Qaming  Contracts— Oronnd  Game 
—Infants —  Inheritance  —  Innkeepers  —  Interest— Jadgment  Debtor — Jodgmenta— 
Landlord  and  Tenant— Leases— Legacy  Duty— Libel— Life  Assurance— limitation 
of  Actions— Marine  Assurance— Married  Women— Master  and  Servant— Mercantile 
Law  Amendment— Mortgagees— Naturalisation— Parliamentary  Language— Partition 
—Patents,  Designs,  and  Trade  Marks— Partnership— Powers  of  Appointment- 
Prescription  —  BailwavB— Beal  Property  -  Reversionary  Interests— Settled  Estates- 
Sheep  and  Cattle— Solicitors— Succession  Duty— Trustees,  Executors,  and  Adminis- 
trators—Uses— Warrant  of  Attorney  and  Cognovit— Wills. 

Past  U. — Statutes  Relating  to  the  Supreme  and  County  Cotirts, 

Constitution,  Jurisdiction,  4fcc.,  of  Jhe  Supreme  Court— Chancery  Division— Queen's 

ttd      " 


Bench  Division^ Probate  and  Divorce  Courts— Evidence  and  Wimesses— County 
Courts. 

Past  m. — Btaiutes  Relating  to  Bankruptcy, 
Pabt  IV. — Statutes  Relating  to  the  Criminai  Lwo. 

THE   SUPEEME   OOUET   RULES,   1883.     A  Comparative 
Table,  showing  the  Principal  Changes  made  by  the  New  Roles  of  the 
Supreme  Court,  1883,  and  pointing  out  in  what  particulars  they  correspond 
with,  or  differ  from,  the  Rules  of  the  Supreme  Court  hitherto  in  force. 
By  JOHN  ELDON  BANKES,  Barristor-at-Law.    Price  Is.,  by  post,  Is.  Id. 
[1888. 

Wilkinson's  Every-Bay  Precedeii^ts  in  Conveyancing. 

EVERY-DAY  PRECEDENTS  in  CONVEYANCING:  a 
Collection  of  Practical  Forms  designed  for  Professional  Use,  and 
suited  to  the  Emergencies  of  Actual  Practice ;  with  Notes,  and  a  Table  of 
Stamp  Duties.  By  Thomas  WUiKiNSON,  Esq.,  Solicitor  to  the  Supreme 
Court.    Third  Edition,  re-edited  and  enlarged.    Price  12s.  6d       [1881. 

TABLE  OF  CONTENTS. 
Table  or  Casks.  Pbbgsdbmts— (eon/lniMd). 


PaECKDBMTS. 

Acknowledgments. 
Agreements. 
AsBlgnments. 
Attentations. 

(I.)  Deeds. 

(II.)  WlllB. 
Authorities. 
Contracts. 

Declarations  of  Trust. 
Equitable  Mortgages. 
Quarantees. 
Indemnities. 
Leases. 

Letters  of  Licence. 
Licences. 
Memorials. 
Notices. 


Parmership  Arrangements.  •    , 

Powers  of  Attorney. 

Beceipts. 

Recitals. 

Beleases. 

Statutory  Declarations. 

Surrenders. 

Testimoniums. 

(I.)  Simple  Contracts. 

(11.)  Deeds. 

(in.)  WUls. 
Undertakings. 
Wills. 
Miscellaneous. 

Appendix  :  Table  of  Stamp  Duties. 

Index. 
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LAW  TIMES    CONDITIONS  of   SALE.      Particulars  and 
Special  Gonditions  of  Sale.    Single  copy,  Is. ;  Half  qaire  (12  copies), 
9j.  ;  Quire  (24  copies),  IBs. ;  50  copies,  £\  7s, 

METEOPOUTAN    POLICE  COUBT  JOTTINGS.      By  A. 
MAGISTRATE.    Limp  cloth,  8vo.,  price  2«.,  by  post  2«.  2tL   [1882. 

CONTENTS. 


Chaptbb  I.— The  Constitatton,  Ac.,  of 
the  Oonrta. 

Chaptbb  II.  —  Applications  for  Sum- 
monses. 

Chaptbr  III.— The  Hearing  of  Night 
Charges. 

Chaptbr  rv.— Casuals— Charitable  Belief. 

Chapter  V.  —  The  Lower  Classes  of 
Women  as  Complainants,  Defendants, 
and  Witnesses  —  Their  Untruthful- 
ness. 


Chapter  VI.— The  Metropolitan  Police. 

Chaptbb  VII.  — School  Board  Sum- 
monses^^ 

Chaptbb  vni.— Offences  by  Children  and 
Toung  Persons. 

Chaptbr  IX.  —  Becognisances  to  Keep 
the  Peace  and  be  of  Good  BdiaTiour. 

Chaptbr  X.— Persons  found  in  the  Un- 
lawful Possession  of  Property. 

Chaptbb  XL— The  "Bough/' 

Chaptbr  XII.— Concluding  Bemarks. 


Saunders's  Precedents  of  Indictments. 

PEECEDENTS  OF  INDICTMENTS ;  with  a  Treatise  thereon 
and  a  Copious  Body  of  FORMS.    By  Thomab  W.  Saundsbs,  Esq., 


Police  Magistrate.    Price  7s.  cloth. 


1871. 


Saunders's  Law  of  Warranties. 

TREATISE  on  the  LAW  of  WABRANTIES  and  BEPEE- 
SENTATIONS    upon  the    SALE    of    PERSONAL    CHATTELS. 
By  T.  W.  Saunders,  Esq.,  Police  Magistrate.    Price  65.  [1874. 


MABITIME  LAW  BEPOBTS  (New  Series;  published 
Quarterly).  By  J.  P.  Aspinall,  Esq.,  Barrister>at-Law,  in  the 
Admiralty  Courts  of  England  and  Ireland,  and  in  all  the  Superior  Courts, 
with  a  Selection  from  the  Decisions  of  the  United  States  Courts ;  with 
Notes  by  the  Editor. 

N.B. — This  is  a  continuation  of  the  **  Maritime  Law  Cases,**  placed  under 
responsible  editorship,  and  is  cited  as  "  Aspinall's  Maritime  Oases  **  (Asp. 
Mar.  Cas.).     Quarterly,  price  5«.  Sd 
Vol.  v.,  part  II.  just  issued. 


COX'S  CBIMINAL  LAW  OASES ;  in  the  Court  of  Criminal 
Appeal,  the  Superior  Courts,  the  Central  Criminal  Court,  at  the 
Assizes,  and  in  Ireland.  (Published  Quarterly.)  YoL  XV.,  part  V.  last 
issued,  price  6s.  6d!. 

The  Parts  and  Volumes,  which  commenced  in  1844,  can  be  had.  It  is 
the  only  complete  series  of  Criminal  Cases  published  in  England.  An 
Appendix  contains  a  valuable  collection  of  I\toedents  of  Indtetments. 


COUNTY  COUBTS,  EQUITY,  and  BANKBUPTCY  CASES, 
comprisiDg  the  Decisions  in  Law  and  Equity  administered  in  the 
County  Courts ;  the  Appeals  from  the  County  Courts ;  the  Judgments  in 
important  Cases  decided  in  the  County  Courts,  and  all  the  Cases  in  Bank- 
ruptcy in  all  the  Courts,  from  1864  to  the  present  time. 
Published  Quarterly,  price  4«. 


LAW  BOOKS,  4c  PUBUSHKD  BF HORACE  COX^ 


Simplification  of  the  Practice. 

Put  I.,  demy  8vo^  price  SO*.,  pp>  1080. 

THE    PBACTIOE    of   the  8UPBEME  OOUBT   of    JDDI- 
GATURG   ALPHABETICALLY    ARRANGED.    Designed  by  F. 
O.  ORUMP,  Esq.,  of  the  Middle  Temple,  Bamster-at>Law. 

Part  L— The  PRACTICE  of  the  CHANCERY  DIVISION  of  the 
HIGH  COURT  of  JUSTICE  (indading  the  Winding-ap  of  Companies), 
and  on  Appeal  to  Her  Majesty's  Court  of  Appeal  and  the  House  of  Lords. 
By  FRANK  EVANS,  Esq.,  of  Ltncoln*s-inn,  Barrister-at-Law.       [1881. 

Pabt  IL— a  DIGEST  of  the  PRACTICE  of  the  QUEEN*S  BENCH 
DIVISION  of  the  HIGH  COURT  of  JUSTICE,  and  on  Appeal  to  Her 
Blajesty*s  Court  of  Appeal  and  the  Houne  of  Loids,  in  accoordance  with 
the  Rules  of  1888, 1884,  and  other  Acts  and  Rules  relating  to  the  Supreme 
Courts.  By  C.  E.  MALDEN  and  A.  H.  POTSER,  Esqrs.,  Barristers-at- 
Law.    Price  £1  1«.  [1884. 

REPORTS  of  OASES  in  the  COUNTY  0OUBT8  included 
in  Circuits  Nos.  46  and  46,  heard  and  determined  hy  Henry  James 
Stonor,  Esq.,  Judge  of  the  said  Courts,  including  recent  Cases  under  the 
Employers*  Liability  Act,  with  Notes  and  full  Index.  By  HENRY 
ANSELM  DE  COLYAR,  Esq.,  of  the  Middle  Temple.  Author  of  trf^tise 
on  <<  The  Law  of  Guarantees.**    Price  10s.  [1883. 

Oox'b  Law  of  Joint-Stock  Companies. 

The  BBYBNTH  BDITION  of  the 

LAW  OF  JOINT-STOOE  COMPANIES  and  other  Associa- 
tions ;  comprising  the  whole  of  the  new  Law  relating  to  the  Ahan- 
donment  of  Railways  and  the  Winding-up  of  Railway  Companies,  as 
contained  in  the  Statutes  relating  to  Joint-Stock  Companies,  the  General 
Orders  and  Rules  of  the  Court  of  Chanoerr,  and  Decisions  of  the  Courts  of 
Law  and  Equity;  together  with  the  Industrial  and  Provident  Societies 
Acts,  and  County  Court  Orders  thereon,  the  Stannaries  Act,  and  Rules, 
with  Notes  as  to  the  Mode  of  Procedure  under  them.  By  Edwabd  W.  Cox, 
Serjeant-at-Law,  Recorder  of  Portsmouth.  Seventh  Edition,  by  Charles 
J.  O'Mallbt,  LL.B.,  Barrister-at-Law,  of  the  Middle  Temple.  Published 
at  ^1  Is.,  reduced  to  10s.  6<£  [1870. 

Wilson**  Bills  of  Sale  Acto. 

THE  LAW  and  PBAOTIOE  under  the  BILLS  of  SALE 
ACTS,  1878  and  1882,  comprising  the  Acto,  Rules,  and  Forms,  with 
Notes  on  the  General  Law  of  Bills  of  Sale.  Second  Ekiition,  enlarged  By 
Dabct  Bruck  Wilson,  M.A.,  of  the  Inner  Temple,  and  North-ELa8tem 
Circuit,  Barrister-at-Law.     Price  5s.,  by  post,  6s.  Sd  [1881. 

THEB[LLSof  SALE  ACT  (1878)  AMENDMENT  ACT,  1882. 
Annotated  by  D.  B.  WILSON,  M.A.     Being  a  supplement  to  the 
above  work.    Price  Is.  ^[1882. 

(^OX'S  MAGISTRATES',  MUNICIPAL,  and  PARISH  LAW 
y  CASES  and  APPEALS  decided  in  aU  the  Conns.  ^Published 
Quarterly.)  Vols.  L  to  XII..  from  1860  to  1882.  Vol.  XUI.,  part  IIL,  last 
issuod,  price  6s.  6dL 

This  series  is  issued  immediately  before  each  Quarter  Sessions. 


AT  10,  WJSLUNGTOMSTBBET,  BTRAVD,  W,C, 


Demy  8to^  prioe  15a. 

AN  ANECDOTAL  HI8T0BT  of  the  BBITISH  PABLIA- 
MENTf  from  the  Earliest  Periods  to  the  Present  Time.  With 
Notices  of  EinineDt  Parliamentary  Men,  and  Ezanoples  of  their  Oratory. 
OompUed  from  Authentic  Soorcee  by  GEORGE  HENRY  JENNINGS. 
New  Edition,  with  additions.  [1888. 

CONTENTS. 
Part     L—Bise  and  ProgreM  of  PartUunentary  Inatf  tatlons.  ' 

Pabt  II.— •PersonalAneodotes:  Sir  Thomas  More  to  Marqrria  of  Harttngton. 
Part  III.— Mlsoellaneoiis: 

1.  ElectlonB.    S.  PrlTllege;  £xcliiBlon  of  StraDgers;  Pablieation  of  Debates. 
8.  Parliamentary  UaageB,  Ac.    4.  Varieties. 

Appikdiz.— (A)  lists  of  the  ParllAmento  of  England  and  of  the  United  Kingdom. 

(B)  Speakers  of  the  House  of  Commons. 

(C)  Prime  Ministers,  Lord  Chanoellors,  and  Secretaries  of  State  from 

171fi  to  1880. 


*'  As  pleasant  a  companion  for  the  leirare  hoars  of  a  stndions  and  thon^tfnl  man 
as  anything  In  book  shape  since  Sdden."— Aiify  TtUgraph. 

**  Contains  a  great  deal  of  information  abont  oar  representative  system  in  past  and 
present  times,  which  it  behoves  all  persons  to  know,  and  not  a  few  nsefol  political 
lessons  may  be  learned  from  its  pages.*'  -  DaUp  N«w$. 

**  It  woold  be  sheer  afTectation  to  deny  the  fascination  azerdsed  by  the  *  Anecdotal 
History  of  Parliament  *  now  in  oar  hands." — Saturday  RevUw. 

**  A  saccesaion  of  anecdotes  sparkling  with  wit,  bristling  with  homoar,  or  instinct 
with  the  imperishable  vitality  of  historic  oratory."— ^ivcfTxioI  AOrion. 

**  Such  a  capital  fond  of  instruction  and  amnsement  that  it  is  impossible  to  talu  ap 
the  book  wlthoat  letting  one's  eye  fall  on  some  good  anecdote  or  some  remarkable 
speech.  It  is  just  the  book  to  ti&e  up  in  a  weary  moment  to  make  a  man  think  that 
life  is  worth  Uving  after  •XV'—Sh^giad  Daii^  Tdegmph. 

**  More  amusing  reading  can  hardly  be  imagined ;  while  to  members  of  Parliament, 
and  to  writers  in  newspapers  and  elsewhere  who  comment  on  parliamentary  pro- 
ceedings, the  volume  win  be  a  book  of  handy  reference  of  very  great  value."— iSri«cA 
Qfuaierly  Review. 

Wharton's  Law  of  Innkeepers,  &c. 

THE  WHOLE  LAW  BELATINQ  to  INNKEEPEBS, 
LICENSED  VICTUALLERS,  and  other  LICENSED  HOLDERS ; 
being  a  Comnlete  Practical  Treatise  on  the  Liability  of  Innkeepers  as 
Bailees,  as  well  under  the  Licensing  Acts ;  with  an  Appendix  containing 
all  the  important  Statutes  in  Force  Relating  to  Innkeepers,  a  Complete  Set 
of  Forms,  and  a  Copious  Index.  By  Ceablis  H.  M.  Whabton,  Esq.,  ^rrister- 
at-Law.    Post  8to.,  price  10s.  6<t  [1876. 

Saunders's  Law  of  Bastardy. 

THE  LAW  and  PBAOTIOE  of  AFFILIATION  and 
PROCEEDINGS  in  BASTARDY ;  contoining  The  Bastardy  Law, 
and  Amendment  Acts,  1872  and  1878 ;  including  Appeals  to  the  Sessione, 
reserving  a  ease  for  the  Court  above,  and  Proceedings  by  Certiorari  s 
with  the  Statutes  and  Forms  issued  by  the  Local  Government  Board,  and 
all  the  decisions  upon  the  subject.  By  Thomas  W.  Sadhiibbs^  Police 
Magistrate.    Seventh  Edition.    Price  6s.  6dL  cloth.  [1878. 


Wharton's  Maxims. 

LEGAL  MAXIMS,  with  ObservationB  and  Oases.  In  Two 
Parts.  Part  L  One  Hundred  Maxims,  with  Observations  and  Cases. 
Part  II.  Eight  Hundred  Maxims,  with  Translations.  By  Gbobob  Fbbdbbics 
Whabton,  Attorney-at-Law.    Price  10s.  (k/1  cloth.  [1865. 
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THE  LAW  and  PRACTICE  of  the  COUNTY  C0UBT8. 
By  MORGAN  LLOTD,  Esq.,  M.P.,  one  of  Her  Majesty's  GoonseL 
Eighth  Edition.  By  CLEBiENT  ELPHINSTONE  LLOTD,  B.  A.,  Oxon^ 
of  the  Inner  Temple,  Esq.,  Berrister-at-Law.  This  Edition  contains  a 
complete  description  of  the  Constitation  and  Jurisdiction  of  the  County 
Courts,  the  superintendence  exercised  by  the  High  Court  orer  the  County 
Courts  (by  Certiorari,  Prohibition,  Mandamus,  and  on  Appeal),  and  the 
Practice  and  Evidence  in  Ordinary  Actions)  inoluding  action  remitted  from 
the  High  Court),  under  the  Bills  of  IbLchange  Act,  under  Miscellaneous 
Statutes,  in  RepleTin,  Recovery  of  Tenements,  Ejectments,  dns.,  and 
embodies  the  whole  of  the  Acts,  Rules,  Scales  of  Fees  and  Costs,  and  Forms 
relating  thereto,  together  with  extra  Forms,  List  of  Cases,  and  Copious 
Index.    Price  28s.  [1880. 

SAUNDEBS'S  PUBLIC  HEALTH  ACT,  1876,  »8  &  89  Vict. ; 
including  the  Acts  incorporated  therewith,  and  the  Artisans  and 
Labourers'  Dwellings  Improvement  Act,  1876.  By  T.  W.  Saundbbb,  £»q.^ 
Police  Magistrate.    8vo.,  price  10«.  6<£  [1875. 

The  Journal  of  tlie  Oounty  Courta. 

THE  COUNTY  COUETS  CHBONICLE  and  GAZETTE  of 
BANKRUPTCY  (Monthly,  price  Is.  6</.)  has  been  greatly  improved 
and  enlarged  in  accordance  with  the  extension  of  the  Jurisdiction  of  the 
County  Courts  under  80  d;  81  Vict.  c.  142. 

To  enable  it  to  treat  more  completely  of  the  many  matters  on  which  the 
Judges,  Officers,  and  Practitioners  require  to  be  kept  regularly  informed,  and 
to  give  to  it  the  importance  which,  as  the  Journal  of  the  County  Courts,  and 
their  long-established  official  organ,  it  is  entitled  to  assume,  it  has  been 
enlarged  to  twenty-four  pages,  of  the  size  and  shape  of  the  Law  Timbb,  the 
Reports  of  Cases  relating  to  County  Courts  Law  decided  by  the  Superior 
Courts  being  continued  in  the  octavo  form,  as  more  convenient  for  citation 
in  Court. 

Communications  are  specially  invited  to  the  department  of  "  Queries," 
which  is  designed  to  do  for  the  County  Courts  what  the  Justice  of  the  Peace 
does  for  the  Magistrates*  Courts. 

N.64 — The  CouMTT  CouBTS  Chboniglb  was  commenced  with  the  County 
Courts.    It  is  recognised  as  the  official  organ  of  the  Courts. 


General  Index  to  the  Law  Times  Beporte. 

A  GENERAL  INDEX  to  the  FIEST  TEN  VOLUMES  of  the 
NEW  SERIES  of  the  LAW  TIMES   REPORTS,  1859  to  1864. 
Price  7s.  6dL  cloth ;  10s.  6d  half-calf.    It  comprises — 


L  Index  to  Plaintiili. 
IL  Index  to  Defendants. 
IIL  Index  to  Subjects  of  Oases. 


lY.  Index  to  the  Statute  Law  from  1860  to 

1864. 
Also,  a  Table  of  Contemporary  Beporta. 

[18t>6. 
▲1^0, 


A    GENERAL    INDEX    to  the  SECOND   TEN   VOLUMES 

(Vols.  XI.  to  XX.;,  1864  to  1869.    Price  be.  6cf.  dotb  ;  10s.  Gd.  half, 
calf.  L1872. 


THE  JOURNAL  OF  THE  LAW  AND  THE  LAWYERS. 


PUBLISHES  EVERY  FSIDAT  MOBNINa. 


The  Law  Times,  as  the  Journal  of  the  Law  and  the 
Lawyers,  has  for  Forty  yea/re  supplied  to  the  Profession  a 
complete  record  of  the  progress  of  legal  reforms,  and  of  all 
matters  affecting  the  legal  profession  and  the  administration 
of  the  law. 

Notes  of  Unreported  Decisions  are  supplied  bj  the  re- 
porters in  the  Courts,  so  that  the  latest  law  is  brought  to 
the  notice  of  the  profession. 

Notes  for  Noting-up. 

Important  cases  in  the  County  Courts,  corrected  by  the 
judges,  are  regularly  reported. 

The  proceedings  of  Parliament  are  recorded  in  a  summary, 
and  a  Digest  of  all  Law  Bills  in  Parliament  is  published 
weekly. 

The  interests  of  Solicitors,  which  are  a  matter  of  much 
importance,  receive  the  undivided  attention  of  a  Solicitor, 
who  is  upon  the  staff  of  the  Journal. 

The  Bepo&ts  of  the  Law  Times  are  now  recognised  as 
the  most  complete  and  efficient  series  published,  containing, 
as  they  do,  many  decisions  of  practical  utility  which  are 
to  be  found  in  no  other  publication.  Their  accuracy  was 
on  more  than  one  occasion  remarked  upon  by  that  great 
lawyer  Sir  George  Jessel. 


%fit  3La&j  SDlm^s  3£l0p0rts. 


PUBLISHED  on  a  separate  sheets  large  8to^  for  the  eoiiTeiiience  of 
binding  in  portable  separate  volnmes,  with  copions  Indioea.    These 
Reports  are  the  earliest  and  most  complete.    They  are  as  follows : — 

HOUSE  OF  LORDS,  by  0.  E.  Maiden,  Esq.,  Barrister-at-Law. 

PRIVT  COUNCIL,  by  G.  E.  Maiden,  J.  P.  Aspinall,  and  F.  W.  Raikes, 
Esqrs.,  Barristers-at-Law. 

SUPREBIE  COURT  OF  JUDICATURE. 

Vowrt  of  Appeal,  by  F.  Evans,  W.  0.  Biss,  P.  B.  Hntchins,  and  A.  H. 
Bittleston,  Esqrs.,  Barristers-at-Law. 

HIGH  COURT  OF  JUSTICE. 
Chancery  Division — 

Before  Viee'Chanoenor  Bacon,  by  A.  J.  Hsll  and  F.  E.  Ady,  Esqrs., 
Barristers-at-Law. 

Before  Mr.  Justice  Key,  by  J.  G.  Alexander  and  E.  A.  Scntchley, 
Esqrs.,  Barristers-at-Law. 

Before  Mr.  Justice  Chitty,  by  G.  Welby  King  and  A.  Coysgame  Sim, 
Esqrs.,  Barristers-at-Law. 

Before  Mr.  Justice  Pearson,  by  J.  F.  Waggett  and  H.  G.  Willink, 
Esqrs.,  Barristers-at-Law. 

Before  Mr.  Justice  North,  by  F.  Gould  and  J.  R.  Brooke,  Esqrs., 
Barristers-at-Law. 

QMen^e  Bench  Division — 

By  M.  W.  MoEellar,  Henry  Leigh,  W.  P.  Eversley,  W.  J.  Smith, 
H.  D.  Bonsey,  and  Dnnlop  HUl,  Esqrs.,  Barristers-at-Law. 

Probate,  Divorce,  and  Admiralty  Division — 

Probate  and  Divorce  Business,  by  J.  R.  Kelly,  Esq.,  Barrister-at-Law. 

Admiralty  Business,  by  J.  P.  AspinaU  and  F.  W.  Raikes,  Esqrs., 
Barristers-at-Law.  ^ 

COURT  OF  BANKRUPTCY,  by  A  A.  Doria,  Esq.,  Barrister  at-Law. 

CROWN  CASES  RESERVED,  by  John  Thompson,  Esq.,  of  the  Middle 
Temple,  Barrister-at-Law.      

Two  Yolnmes  of  the  Reports  are  pnblished  each  year. 

N.B.--The  Law  Tdcbb  is  sent  by  Post  to  Snbscribem  paying  in  advance : 
or  it  ntiay  be  had  by  order  through  all  Booksellers  and  Newsmen. 

'  The  Reports  in  the  Law  Tdob  may  be  had  separately  if  desired.  The 
Law  Tdos,  at  Ninepence  per  week ;  the  Reports,  in  a  Wrapper,  at  One 
l^il&ig  per  week,  or  in  monthly  parts,  published  on  the  first  of  ihB  month, 
price  6s. 

The  VOLUMES  of  tiie  LAW  TIMES  and  REPORTS,  as  completed,  bound 
in  HALF-CALF.    Prices,  respectiyely,  Bs.  6d  and  4s.  6ct,  per  voL 

PORTFOLIOS  for  preserving  the  current  numbers  of  the  LAW  TIMES 
and  LAW  TIMES  REPORTS.    Prices  respectively  5s.  6<£  and  8s.  6d 
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